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BBEJAEHUE

B Kouctutyuun Poccuiickoit @enepaiuu conepikarcs Bce HEOOXOTUMBIE
TIOJIOKEHHUS, OOECIEUMBAIONINE 3aIUTy TpaB U CBOOOA TpaXJaaH. YTOJIOBHO-
MPOLIECCYANbHBIM KOACKC JCTAJIbHO pEerJIaMEHTUPYET IpaBa W OO0SI3aHHOCTH
MOJIO3PEBAEMBbIX M OOBHUHSAEMBIX, a TaKXe TMPEJOCTABISIET WM TapaHTHUH,
HAIpPABJICHHBIC HA 3aIUTY HUX IPAB.

[IpaBa momo3peBaeMbIX U OOBUHSEMBIX CXOXKH, MOCKOJIBKY B YTOJIOBHOM
MPOIIECCE OHM BBIMOIHSAIOT 0COOYI0 poib. VX mpaBa 3akperyieHbl B pa3iudyHBIX
3aKOHOJIATEIBHBIX aKTaxX, M OOJBIMMHCTBO M3 HUX MOXXHO OOBEAWHHUTH B 0OIIEe
MOHATHE - MpaBo Ha 3ammurty. Hapyienue mo0oro M3 mpaB Mojo3peBaeMoro Wiu
0OBHHSIEMOTO BJICUYET 3a COOOH HapyIICHUE TpaBa HA 3AIIUTY.

[Tomo3peBaeMsblii - 3TO JIUIO, B OTHOLIEHUH KOTOPOTO MMEKOTCS OCHOBAHUS
M0JIaraTh, YTO OHO MPHUYACTHO K COBEPUICHUIO MpecTymieHus. C OAHOW CTOPOHBI,
OHO CYUTAETCSI BUHOBHBIM, HO JI0 BBIHECEHUS OOBHMHUTEIIBHOTO IMPUTOBOpPA €ro
HEBUHOBHOCTb MPE3IOMUPYETCS. IDTO co34a€T psia MpoOsieM Kak s CaMoro
MOA03PEBAEMOTr0, TaK M JJIsl OPTaHOB, BEAYIIUX paccieaoBanue. M ecnu panee o
OBLT MPAaKTUYECKN OECITpaBeH, TO B HACTOSAIIEE BPEMs OH HAJCIIEH BCEMU TTpaBaMH,
rapaHTUPOBAHHBIMU 3aKOHOM.

HecmoTpst Ha naHHOe OOCTOSATENHCTBO, Ha MPAKTUKE €€ CYIIECTBYIOT
npoOsieMbl B OMpENeNieHuH MPaBOBOro craryca mnojao3peBaeMoro. OmHON U3 HHUX
ABJISIETCS CaMO MOHATHE NoJ03peBaemMoro. CornacHo yrojloBHO-IIPOLIECCYATbHOMY
3aKOHOJIATEIBCTBY, ATO JIMIIO, KOTOPOE MOXET OBITh MPUYACTHO K COBEPIICHHUIO
npectymieHuda. OJHAaKo  CyIIECTBYIOT  JIMIA, KOTOpPbIE HE  SIBISAIOTCSA
MOJA03PEBAEMBIMA B IOPUIWYECKOM CMBICJIE M HE YYAaCTBYIOT B YIOJIOBHOM
IpOLECCe, UTO HE COBCEM KOPPEKTHO. B CBs3M € 3TUM Yy YUEHBIX-FOPUCTOB
BO3HUKAIOT BOIIPOCHI, KOTOPHIE MOTYT 3aTPYIHUTH PEATU3ALUIO MTOA03PEBACMBIMHU
CBOMX IIPAB.

JIisi mpuBIEYEHHS JIMIIA K YTOJOBHOM OTBETCTBEHHOCTH HEOOXOIUMO

70Ka3aTh (PaKT COBEPIICHHS WM MPECTYIUICHHS, MPEIyCMOTPEHHOTO YTOIOBHBIM



KofekcoM. Ilpu HamuuuM [OCTATOUHBIX JOKAa3aTENbCTB JHMIIO MOXET OBbITh
OOBMHEHO B COBEpIICHWU 3alpeHIéHHOTO JesSHUS, YTO COOTBETCTBYET
OIpE/IECNCHUI0 «OOBUHEHHUE)», 3aKPEIUIEHHOMY B IyHKTE 22 CTaTbM 5 YToJIOBHO-
IpoLieCCyalbHOr0 KOJIeKca. BmecTe ¢ TeM CyllecTBYeT MHOIO CIOKHOCTEH B
OTTpaHMYEHUHM CTaTyca I[OJ03PEBAEMOr0 OT cTaTyca OOBHMHSAEMOIO, 4YTO
00yCJIOBIMBAET AKTYaJIbHOCTh TEMbI UCCIIEOBAHUS.

O0603HaYeHHBIMU BOMPOCAMU 3aHUMAINCh TaKWe W3BECTHBIC YUYECHBIC, Kak
T.H. bopoakuna, /[.O. Termosa, JI.JI. I'ayxman, O.I'. Kapnosuu, 1. FO. OcbkkuHa,
A. B. lllecnep u MHOTHE ApYyTHE.

OObexkToM wuccienoBaHusT pabOThl  SABISAIOTCA IPABOBBIE OTHOIICHUS,
BO3HHKAIOLIUE B IPOLECCE HENMOCPEICTBEHHOI'O BOBJICYEHUS MOJO3PEBAEMOIO U
0OBHHSAEMOTO B chepy YTOJIOBHO-IIPOLIECCYATBHOM JEeSATENbHOCTH
IIPaBOOXPAaHUTEIBHBIX OPTraHOB.

[IpeaMeToM UCCIeI0OBaHUS BBICTYIIAOT HOPMBI YTOJIOBHO-IIPOLIECCYATIbHOTO
npaBa, pPENIAMEHTUPYIOIIME MPABOBOE  IMOJOXKEHUE  IOJ03PEBAEMOI0 U
0OBHMHSEMOTO B YTOJIOBHOM CYIOIIPOU3BO/ICTBE.

Llenp paboTHI - BBIABUTH MPOOJIEMBI ONPEENICHUs CTaTyca MOJA03PEBAEMOTO
¥ OOBHHSIEMOTO B YTOJIOBHOM ITPOLIECCE.

JUis TOCTH>KEHUS YKa3aHHOM LIETH B XOJI€ UCCIIEIOBAHUS ObUIA MOCTaBJICHBI
CIEAYIOIINE 3a/1a4u:

- M3y4YUTh IPABOBbIE OCHOBBI CTaryca IOJ03PEBAEMOro U OOBUHSIEMOIO B
YTOJIOBHOM IIPOLIECCE;

- paccMOTpeThb MpoOIEeMBI W TEHACHLUUHW B ONPEICICHHWU CTaTyca
0JI03PEBAEMOT0 U OOBHHSIEMOTO.

MeTom0oJIOTUYECKOM OCHOBOM  HCCICIOBAaHUSI  SABISCTCS  OUAJIEKTHKO-
MaTEPUAIMCTUYECKUM  METOJ  TO3HAaHUSA  COLMAIBHO-IIPABOBBIX  SIBJICHUM:
CPaBHUTENBHO-TIPABOBOM; CUCTEMHO-CTPYKTYPHBIN; JIOTUKO-TEOPETUYECKUN METO/
UCCJIEIOBaHUS BCEX HMMEIOIINXCS HOPMATUBHBIX JOKYMEHTOB W MarepuajioB, B

COUYCTaHUH C CUCTCMHBIM ITOAXOJ0M.



Crpykrypa paboTel OOyciOBI€Ha LEISIMM M 3aJadyaMy HCCIIEIO0BaHUS.
PaGotra coctouT W3 BBemeHWs, JBYX [JaB, pa3[elCHHBIX Ha maparpadsl,

3aK/IIIOUYCHHA, CIIMCKA JIUTCPATYPHI.



1 IIpaBoBBIE€ OCHOBBI CTATYCA NMOA03PEBAEMOr0 U 0OBHHAEMOI0 B

YroJIOBHOM IIpo1ecce

1.1 IlonsiTMe U NMpaBoOBOE peryJMpoOBaHUE CTATyca IMOA03PeBaeMOro B

YIroJIOBHOM IIpouecce

B KOHTEKCTEe yrolloBHOTO Ipolecca HEOOXOAMMO OTMETHUTh, YTO HE BCE
OCHOBaHUA, CIIy)KallM€ TMOBOAOM ISl IIPU3HAHUS JIMLA [OJ03PECBACMbBIM,
COOTBETCTBYIOT IPHUHIMIIAM W HOPMAaM, PETYJIHUPYIOIIUM ACATEIBHOCTh CYIOB H
MPaBOOXPAHUTEJILHBIX OPTaHOB.

B ugactHOCTH, BO30YXX/IEHHE YTOJIOBHOTO Jieja B OTHOIICHHH KOHKPETHOIO
JUIIA HE SBIISIETCS OC3yCIIOBHBIM JTOKA3aTeILCTBOM €ro BHHOBHOCTH. ClieioBaTelb,
WHULIMUPYIOIIMK  yTOJOBHOE IIpeciieloBaHUE, MOXET He o00yiajath Bcei
HEe0O0Xo MO HH(pOpMaIeH I YCTaHOBJICHHSI TPUYACTHOCTH IOJI03PEBAEMOT0 K
COBEPIICHUIO MPECTYIUICHUS. AHAJIOTUYHO, YBEIOMIICHHME O TMOJIO3PEHUU HE
SIBIISIETCSL IOCTATOYHBIM JI0KA3aTeJIbCTBOM BUHOBHOCTH JIMIIA.

AHanM3 PUINYECKON JIUTepaTyphl U CyAeOHON MPAKTUKU MOKA3bIBAET, UTO
B HACTOSIIEE BpEeMsS HHCTUTYT YBEIOMIICHHS O TIOMO3PCHUH (DYHKIIMOHUPYET
MIPEUMYIIIECTBEHHO B paMKaX CTaJuu JIO3HAHUS, YTO CHUXKAET ero 3(PEKTUBHOCTD
¥ HEe 00eCIeYrBaeT MOJHOIICHHON 3aIIUTHI TIPAB TOI03PEBACMOTO.

B cnyuae 3amepxkaHus JHIia HEOOXOAMMO YETKO OIPEACIUTh MOMEHT
BO3HUKHOBECHHUS Y HErO MpaB, B TOM YHUCJIE MPaBa HA 3aIUTY, YTO MO3BOJIUT €EMY
3¢ (HEKTHUBHO 3aIMIIATHCS OT IMOA03PESHUH.

B coorBercTBHM € YTOJIOBHO-IIPOLIECCYAIBHBIM KOAEKCOM Poccuiickoi
deneparuy, IMOAO3PEBAEMOMY MPEAOCTABISICTCS MPABO Ha KOH(MUICHIIMATHLHOES
0OIIIeHUE C 3aIUTHUKOM JI0 TIPOBEACHUS MepBoro jaornpoca. OHaKO Ha MPaKTHKE
peanu3aliys 3TOro mpaBa MOXeT ObITh 3aTPy/IHEHA.

AHanmu3 cyfneOHON MPAaKTUKN B OSCEABl CO CIICTOBATEIISIMHA TTOKA3hIBAIOT, YTO
3a4acTy0 HEBO3MOXKHO 00ECIICUUTh SIBKY BRIOPAHHOTO ITOJI03PEBaeMbIM a/IBOKATa B

Te4eHue 24 4acoB Mocie 3a4epKaHusl.



CokpailleHue 3TOr0 CpoKa MOXKET NPUBECTHM K HAPYUIEHUIO MpaBa Ha
KBATU(UIIMPOBAHHYIO IOPUIMYECKYIO MOMOIL. B TO ke Bpems, cienoBarenb Wiu
JI03HABaTelb MOTYT HE YCIETh IPOBECTH BCE HEOOXOIUMBIE CJIEJACTBEHHBIC
JICUCTBHS B TCUCHUE 48 4aCOB U MPUHSATH PEIICHUE O MEPE MPECECUCHUS.

KpoMe Toro, BO3HHMKAIOT CIIOKHOCTU C UCYUCIEHUEM 48-4acOBOro CpoKa
3aepKaHusl. 3aKOHOJATENIb HE YCTAHABIIMBAET, CKOJILKO BPEMEHH TpeOyeTcs s
JOCTAaBKH 3aJEPKaHHOTO K CIIETOBATENI0 WJIM JO3HABATENIO0 U PA3bACHEHUS €My
€ro Ipas.

B HEkoTOphIX cCilydasx CIIE€IOBATENIH, CTPEMSICh COKOHOMUTH BpEMS,
YKa3bIBAIOT B MPOTOKOJIC 3ajep>KaHUsl HE BpeMs (PakTUUeCcKOro 3ajepKaHus, a
BPEMsI IOCTaBKU. DTO MOKET IIPUBECTH K HAPYIIEHHUIO [TPaB 3a1ePKaHHOr0 .

B cBf3M ¢ 3TUM BO3HHMKAET PsAJI BOIMPOCOB, CBSI3aHHBIX C MPOLEAYPOH
3amepxaHusi Ha 48 4yacoB. ITO MOXKET MPUBECTH K BO3HUKHOBEHMIO TIPOOJIEM Kak
JUTSL TIPaBOOXPAHUTEIBHBIX OPTaHOB, TaK M IS TpaXkJaH, YbU MpaBa MOTYT OBITH
HApYyIIEHBI.

KpoMe TOro, BO3HHMKaeT HEONPEAEIEHHOCTh B OTHOIICHUU JIEUCTBUUI
IIO103pEeBAEMOTr0. B 3aKOHOIATENBCTBE 3aKPEIUIEHBI IIPaBa MOA03PEBAEMOI0, HO HE
yKa3aHbl €ro OOS3aHHOCTH. ODTO MPUBOAUT K Pa3HOMIACUSIM CpPEIH IOPUCTOB
OTHOCHUTEJIBHO TOIO, KakKue JACHUCTBUSA JOJDKEH MPEANPHUHATH I[0J103PEBAEMBIM.
OnaHH CUHTAIOT, YTO TMOAO3PEBAEMBINA JIOJHKEH BO3AECPKATHCA OT OINPEACTEHHBIX
JENCTBUH, IPyrue NpeIaraloT YETKO ONPeNeTUTh 00S3aHHOCTH [0103PEBAEMOr0?,

Mpb1 noniepkuBaeM HACK0 O HEOOXOMAMMOCTH 3aKpEIyICHUsT B YTOJIOBHO-
IpoLEecCyalbHOM KOAECKCE MepedHs 00s3aHHOCTEN MOJ03PEBAEMOr0. ITO MO3BOJIUT
TOYHO OMNPEACIIUTh €ro CTaryC, NPEAOCTABUT JIONOJHUTEIIbHbIE TapaHTUU
COOJIIOJICHUST 3aKOHHOCTHM M YCTPAHUT BO3MOXKHBIC pa3HOMNIACHUS IO JaHHOMY

BOTIPOCY.

! Tro6asckuii, A. HoBble pycckue yronoBHsle nporecchl / A. Jlrobasckuit. - M.: Kuura no Tpe6osaunuro, 2020. C.89
2 CemenoB, W. A. TlomospeBaeMblii kak cyOwbekT yromoeHoro mpomecca / M. A. CemeHoB. — Tekcr :
HENoCpeaCTBeHHBIN // Momomoii yuensrit. — 2024. — Ne 35 (534). — C. 104
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OnHako B HACTOSIIEE BPEMS B POCCHUMCKOM YTOJOBHOM 3aKOHOJATEILCTBE
CYIIECTBYIOT  MpOOJEMbI, CBA3aHHbIE C  IPOLECCyalIbHBIM  TOJIOKECHUEM
MI0J03PEBAEMOTO.

B ywactHOCTH, HE OmpeAeneHo, KTO SBIsETCS Moo3peBaeMbiM. B YronoBHo-
MPOIECCYATHHOM KOAECKCE HE COACPKHUTCS YETKOrO OIUCAHUS YCJIOBUM, MPH
KOTOPBIX JIMIIO MOXET OBITh 3aJep’KaHO, M HE YCTaHOBJEH CPOK TaKoro
3agepkanusi. Kpome Toro, He MOpeIyCMOTpPEH IMepedyeHb O00s3aHHOCTEH
MOJ03pPEBAEMOI0. IJTO MOXKET MPUBECTH K HAPYLICHUSIM TIpaB M HHTEPECOB
MO/1I03PEBAEMBIX.

B cBs3M ¢ 5THM HE00XOAUMO BHECTH U3MEHEHHS B 3aKOHOAATEIILCTBO, UTOOBI
obecnieunTh COOJIOACHUE MpaB M HMHTEPECOB BCEX YUYACTHUKOB YTOJOBHOIO
npouecca. CrnegoBaTenyd M MOJMIECHCKAE HE JOJDKHBI MMETh BO3MOXKHOCTH
MPOM3BOJILHO 3aJICPXKUBATh TpakJAaH M MPEIBABISATH UM HEOOOCHOBAaHHBIC
OOBUHEHHUS.

3azep:kaHue U JONpOC MOJ03PEBAEMOr0 HE 03HAYAET, UTO OH AaBTOMATUYECKHU
CTAaHOBUTCS MOJ03PEBAEMbIM. JTO JIMIITb MEpa, MPEAYCMOTPEHHAS 3aKOHOM.

B cootBercTtBUM ¢ 3akoHoAarenbCTBOM Poccuiickon ®eneparuu, U0
npuoOpeTaeT CTaryc IOM03PEBAEMOT0 TOJBKO TMOcChe €ro  (haKTHIEeCKOTO
3a/iep)KaHus. 3a/iepyKaHie MOXKET OBITh OCYIIECTBICHO MO0 J03HaBareaeM, MO0
CIIEIOBATENIEM, M JOJDKHO OBITH O(OPMIIEHO COOTBETCTBYIOIIUM IIPOTOKOIOM!.

3anepKaHWe MW TOMEIICHUE B  CHCHUAIU3UPOBAHHBIC  YUPEKICHHUS,
0e3yCJI0BHO, SBIIAECTCS HEXKelaTeabHOW Mepol. B pesynbTaTe 3amepikaHus JUIIO
JUIIaeTCsl CBOOOIBI, UTO HAPYIIIACT €To MpaBa.

JIns  MHUHUMH3AIMM ~ TOJOOHBIX  CHUTyalldd  3aKOH  IPEJOCTaBIIsSCT
3a/Iep>)KaHHOMY TMPAaBO HA MCIIOJB30BAaHUE YCIYT 3alUTHUKA. 3alUTHUK — 3TO
JIMII0, KOTOPOE€ B COOTBETCTBUM C 3aKOHOJATEIbCTBOM YIHOJHOMOYEHO 3alUIIATh
MpaBa U UHTEPECHI MOA03PEBAEMBIX U OKAa3bIBATh UM IOPUIMUYECKYIO TTOMOIIb. DTO
IIPaBO JOCTYIIHO BCEM 3aJ€pKAHHBIM M 3aKpersieHo B crtaTtbe 49 VYronoBHO-

nporeccyalibHOro kojaekca Poccuiickon denepanum.

! Opnosa, A. A. Konuenuus peabuiuranuu B poCCUHCKOM yrosoBHoM mpouecce / A.A. Opiosa. - M.: TOuuTH-
[Hana, 3akon u mpaso, 2022. C.165
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Takum o6pazom, B Poccuiickoii denepaluu cyiiecTByeT MpaBo Ha aJBOKara,
KOTOPOE 3aKpEIUIEHO HE TOJbKO B HALMOHAJBbHOM 3aKOHOJATEIbCTBE, HO U B
MEKIyHapOoaIHbIX HOpMax. B KoHcTuTyMM yka3aHo, 4TO Ka)KIblil UMEET IPaBo Ha
MOJIyYeHHUE FOPUINYECKON TOMOIIIH.

B YronosHo-npoueccyanbHOM KOAEKCE COACPIKUTCS IMOJOKEHUE, COTIACHO
KOTOPOMY Ka)Iblil Tpa)KJaHWH MMEET MPaBO Ha 3alIUTy CO CTOPOHBI a/IBOKATa.
[Ipu 5TOM TOJIBKO aABOKATHI MOTYT BBICTYIIATh B KAUECTBE 3AIIIUTHUKOB.

CymiecTByeT naBa croco0a TOMy4EeHHs aJBOKaTa: JHMII0 MOXET OBITh
IPHUTIIAIIEHO WA Ha3HAYEHO! .

B cooTBeTcTBUU C 3aKOHOAATETHCTBOM 00 aJBOKATCKOM JESATEIbHOCTH, AJIS
HaliMa aJBOKaTa He0OXOAMMO 3aKIIOYUThH C HUM JIOTOBOP U MPOU3BECTH OILIATY.

CoryacHO YTOJIOBHO-TIPOIIECCYATBHOMY KOJIEKCY, aJBOKaT MOMKET OBITh
HA3HAUEH I0/I03PEBAEMOMY, €ro 3aKOHHBIM TMPEACTABUTEISIM  (HAIpUMED,
POIUTENSIM WJIA ONEKYHaM), a TakXKe JIPYTUM MPEJICTABUTENSIM, KOTOPBIX OH CaM
Ha3HAYMIL.

CymiecTByeT npobiiemMa, CBsi3aHHas ¢ MPOTUBOPEYUEM B 3aKOHO/ATEIHCTBE,
KOTOPOE€ MPUBOJIUT K BOSHUKHOBEHUIO TAHHOW CUTYaIlUH.

C oaHON CTOPOHBI, 3aKOH MNPEAOCTABIISIET MPABO Ha 3alIATY C MOMEHTA
3aaep:xkanust. OqHaKko, ¢ APYroi CTOPOHBI, HEACHO, KaK PEaIn30BaTh 3TO MPABO.

JUis  3amuThl  3aJ€p’KaHHOTO HA3HA4YaeTcs aJBOKAT. OTO  SBIAETCS
00s13aTeIbHBIM TPEOOBAHUEM CO CTOPOHBI JO3HABATENs WM cienoBarens. Takas
MpaKkTHUKa MPUMEHSETCSA, KOorja 3alepKaHHbII HE MOXKET HAWTH aJBOKaTra
CaMOCTOSATEJIbHO WJIM KOT/a aIBOKaT HE MOYKET IPUCYTCTBOBATb.

B cnydae HasHaueHus ~ajBOKara, 3aJepKaHHOMY He Tpelyercs
CaMOCTOSATENIbHO UCKATh 3AIIUTHUKA U OIJIAYUBATh €r0 YCIyTH.

Takum oOpazom, Tpu 3a7ep>KaHUU JIHIA HA3HAYAeTCS aJBOKAT 3a CUET
rocygapcrBa. ITO SBISETCA IOJOKUTEIbHBIM acClEKTOM, HO TakKXKe HMEET

HCKOTOPBIC HCAOCTATKM.

' Or npecrymienus k Hakaszanuio (ITOMyJsSpHO O KPMMHHOJOIMH, YrOJOBHOM IIPaBE, YrOJOBHOM IIPOLECCE U
kpumuHaIHCTHKE). - M.: O6mectBo "3Hanne" PCOCP. Jlennnrpanckoe otaenenue, 2020. C.169
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B Poccuiickoi @enepanuu CioXuiach CUTyalus, KOraa mocie 3aaepKaHus
MOJI03PEBAEMOr0 B COBEPIIECHUM MPECTYIUICHUS CJEN0BATENb WM JO3HABATEIIb
MPUHUMAET pelIeHue O HEOOXOAMMOCTH MpejocTaBlieHus ajaBokara. [Ipu stom
MOJIMLINS HE UMEET MPaBa CAMOCTOSATEIIPHO HA3HAYATh a/IBOKATA.

CornacHo 3aKOHOJATENbCTBY, MOJA03PEBAEMbIA UMEET MPABO HA MOJIYUEHUE
KBATM(PUIIUPOBAHHONW  IOPUJIMYECKOM TOMOIIM C MOMEHTa  3aJepKaHusl.
CotpyaHuku MPaBOOXPAHUTEIBHBIX OpraHoB 00s13aHbI pPa3bACHUTH
MOAO03PEBAEMOMY JIaHHOE MpaBo. OAHAKO HA NPAKTUKE 3TO IMPaBO YacTo HeE
peanusyercs.

Takum oOpazoM, 3aaepKaHHBIN JOJDKEH OBITh OCBEIOMIJIEH O CBOEM IpaBe
TpebOBaTh aJIBOKATA Cpa3y MOCIIE 3a/Iep KaHUsI.

B cooTtBeTcTBHM C 3aKOHOJATEIBCTBOM, 33JICPKAHHBI UMEET MPABO J1aBaTh
00BSCHEHMSI UM OTKa3aTbCsl OT UX mpenocTtaBieHusi. OObICHEHHE - 3TO MPOLIECC,
B XOJE KOTOpOro 3aJepKaHHBIMA OTBEYACT HA BONPOCHI COTPYAHUKOB
MMPaBOOXPAHUTEIBHBIX OpraHoB. Kak mpaBuio, mocie 3anep:kaHus COTPYIHHUKH
MIPaBOOXPAHUTENIBHBIX OPraHOB Cpa3y HAYMHAIOT 3a/JaBaTh BOMPOCHI, UYTOOBI
OTIPENICTNTh HEOOXOIUMOCTh BO30YXKIEHUS YTOJIOBHOTO Jejla, YCTAaHOBUTH
COYYaCTHHKOB MPECTYIJICHUS U ONPEICIUTh UX MECTOHAXOKICHUE.

OObsicHEHUST HOCAT TPEABAPUTENBHBINM XapakTep U, Kak IMpaBuio,
MPEAIECTBYIOT TAaKOMY IPOLECCYaJbHOMY JAEHCTBHIO, Kak aonpoc. OCHOBHOE
oTiInyue OOBACHEHHM OT JOMpoca 3aKIIYaeTCss B TOM, YTO OOBSICHEHUS HE
PETyIUpYIOTCS HOPMaMHM  YTOJIOBHO-IIPOLIECCYAJIbHOTO Kojekca Pocculickon
Qenepaniy, OCYUIECTBISIOTCA  BHE  NPOUECCYAIbHBIX  MEPOINPHUATHH W,
CJIeIOBAaTEebHO, HE MOTYT CIY>KUTh OCHOBaHHEM Uil  (opMUpOBaHUS
JIOKAQ3aTeNbCTB MO YTOJIOBHOMY Jielly. B TO BpeMsl Kak JONPOC HAINpPaBI€H UMEHHO
Ha ()OPMHUPOBAHKE J0KA3aTEIBCTB - COOTBETCTBYIOIIUX ITOKA3aHMi .

B  pamkax yrojsoBHoro mpoiecca OOBSICHEHUS  HE  SIBISIOTCSA

A0Ka3aTCJIbCTBOM U HC MOT'YT OBITH MCIIOJIb30BaHbI pInIb: | OOBHHEHHUS.

! PeikakoB, A. I1. 3amutHuk B yrososaoM mnpouecce / A.I1. Peokakos. - M.: Dk3amen, 2023C.145
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B 3akoHOJaTENbCTBE CYIIECTBYET Psii MPOOJIEM, CBSI3aHHBIX C MPOLEAYPOH
nadd oOBsICHEHWH. B 9acTHOCTH, COTPYIHUKH MPaBOOXPAHUTEIBHBIX OpPraHOB
4acTO MPOBOJIAT AOIPOCH B (pOpMe MostydeHHst 0ObICHEHUH.

3aziepikaHHOE JIUIIO MOXKET OTKA3aThCs OT Jlaud OOBSICHEHWM WJIM HAalucaTh
OOBSCHUTENBHYIO 3aIIUCKY. Takke 3aJ1ep>KaHHOE JIUI0 MOKET IIPOCTO IPOMOJTYATD.

Cnenyer OTMETUTh, YTO B NEPUOJ 3aJEpKaHMUsSI MOKHO CBOOOJHO JaBaTh
Tr00BIe OOBSICHEHHMSI, M 3TO HE BICYET 3a COOON HUKAKMUX MOCIEnCTBUN. B ciydae
3aJlep)KaHusl  JIMIO MOXET CaMOCTOSITENIbHO Hamucarb OOBSICHEHMS WU
BOCIIOJI30BaThCS MOMOILBIO COTPYJHUKA IPABOOXPAHUTENBHBIX opraHoB. Ilpu
TOM OHO MOXXET BHECTH B MPOTOKOJ CBOM YTOYHEHHS WM JOMOJHEHUS, YTOOBI
n30exkaTh OMHUOOK U 370YIOTPEeOICHUH.

3aziepaHHBI MOXET JaBaThb OOBACHEHHS] HAa POJHOM WIIM JIOOOM JPYrom
a3bike. EMy Takxke MOXeT ObITh IpeaocTaBiieH nepeBoauuk. OMHaKo CyIIECTBYET
npo6JieMa, CBSI3aHHas C 3TUM.

B Poccuiickont @enepanyy yrojaoBHBIE J1€JIa PACCMAaTPUBAKOTCA HA PYCCKOM
A3bIKE, OJIHAKO B peclyOiauKax, OTHOocsAumMXcsi K cyObekram Poccuiickoi
®denepanuy, pa3peliaeTcs MCHOJIb30BAHUE TOCYAApPCTBEHHBIX SI3bIKOB 3THUX
pecnyOJMK. DTO MOJOKEHHE 3aKPEIUIEHO B YTOJIOBHO-IIPOLIECCYATbHOM KOJEKCE
Poccuiickon ®@enepanuu.

Kaxnapiii rpaxaanun Poccuiickoit ®enepaniu HMMeEET TpaBO CBOOOJHO
BbIOMpaTh S3bIK OOLIEHUs, OOyueHHUs, BOCHUTAHMS M TBOPYECTBA, a TaKKe
UCIIOJIB30BaTh POJHOM A3BIK. OTO IpaBo rapantupoBaHo KoHcrurynuen
Poccuiickoii @enepanuu (ctaths 26, 4acTh 2).

JlaHHOE MpPaBO PacHpOCTPAHAETCS W Ha JUL, YYaCTBYIOIIUX B YTOJIOBHOM
npouecce. B cinydae, ecnu IUI0 HE BIIAJIEET PYCCKUM SI3bIKOM WJIM BIIAJIEET UM
HEJ0CTAaTOYHO XOpOILIO, €My JOJKHO OBbITh OOECHEYEeHO NpaBO y4yacTBOBaTh B
CyZIeOHOM TIpoIecce Ha POJHOM SI3BIKE WIIM Ha SI3bIKE, KOTOPBIM OHO BiajeeT. Ha

MPAKTUKE JTaHHOE MPABO PEATU3yETCs C TIOMOIIBIO YCIYT TIepeBOUHKa.

! JTazapesa, B. A. 3amura npas JMYHOCTH B yroJoBHOM mpoiecce / B.A. Jlasapesa, B.B. 1sanos, A.K. Yrap6aes. -
M.: FOpaiir, 2019. C.86

13



Takum oOpa3zom, ¢ MOMEHTa CBOErO 3aJiepXaHus CyOBEKT MNpUoOperaet
YTOJIOBHO-MIPOLIECCYaTbHbBIN CTaryc MOJ03pPEBAEMOTO. [Tono3peBaeMpblii
MPE/ICTaBIsAEeT COOOM yUaCTHUKA YTOJIOBHOTO CYJIOTIPOU3BOCTBA, HAXOSIIETOCS Ha
HAYaJIbHOM 3Tarle YroJOBHOTO MPECIeIOBAHMS.

[IpeObiBaHMe NHIla B CTATyce MOJ03PEBAEMOT0 03HAYAET, YTO TOCYAAPCTBO B
JUIIE OpraHoB JO3HAHUS WJIM TPEABAPUTEIBLHOTO CJECACTBUS YKE HMEET
oTpeIeIEHHBIC YTOJOBHO-TIPABOBBIE MPETECH3WH MO OTHONICHHIO K Hemy. OmHako
9TH MPETEH3UH €IlI€ HE SBISIOTCS MOTHOCTHI0O 000CHOBAHHBIMU.

NHbiMKu clTOBaMH, TOAO3PEHUE NPEACTaBIseT coO0i (opMy YrojIOBHOTO
MPECIICIOBAHUSA, OCYIIECTBIIEMYI0 TIPH HAJIWYAWA CBEJACHUH, TTO3BOJISIOIINX
MNPEANONOKUTh  COBEpPIIEHHWE  JIMIIOM  MPECTYIUIeHUs, HO B  YCIIOBHUSX
HEJ0CTAaTOYHOCTH JO0KA3aTEIbCTRB IS IPEABIBICHUS €My OOBHHEHUSI.

Takum o00pa3om, ydacTHE IOJI03PEBAEMOI0 B YTrOJIOBHOM JieJie HOCHUT
BPEMEHHBII U OorpaHUYeHHbIA XapakTep. C OAHOW CTOPOHBI, MOJA03PEBAEMBIN yiKe
BCTyMaeT B OMNpPEACIICHHBIE MPOIECCYalbHBIE OTHOIIECHUS C TOCYIapCTBOM U
UCHIBITBIBAET Ha cebe Opems yrosoBHOro mnpecienoBanusa. C Opyroil cTOpoHS,
MOJIO3PEBAEMbIl  €II¢ He SBIACTCS OOBHHAEMBIM, W €r0 TPOIECCyaTbHBIC
OTHOIIIEHUS C TOCYAAPCTBOM HE CTOJIh 3HAYUTEIIHHEI.

Haxoxnenne numa B cTaryce TOJ03PEBAEMOr0 MPEACTABISET COOOM
MTPOMEKYTOYHBIN ATAIl HA ITyTH €TO MPUBIICYCHUS K YTOJIOBHONW OTBETCTBEHHOCTH U
dbopMHUpOBaHUS ~ YrOJIOBHO-NIPABOBOM  TPETEH3WH,  KOTOpask  TOIJICKHUT
PACCMOTPEHHIO U Pa3pPEIICHHUIO B CY/IEOHOM 3acCeIaHHH.

[ToaToMy cTaTyc MOIO3pPEBAEMOTO XapaKTEPeH HCKIIOUUTENBHO IS
IPEIBAPUTEIHHOTO PACCIICIOBAHUS.

BnocnencTBun momo3peBaeMbIii  THOO CTAHOBUTCS OOBWUHSEMBIM, JIHOO
YTOJIOBHOE TIPECIICIOBAHNE B OTHOLIICHUHU HETO MPeKpaIiaeTcs.

B memsix oOecnedeHuss Moj03peBaeMOMY MPOIECCYaTbHOW BO3MOXHOCTHU
3alATBl  OT YTOJIOBHOTO  TPECIEAOBAaHUS OTOT yYAaCTHUK  YTOJOBHOTO
CYJIOIPOU3BOJICTBA HAJIEJICH BEChbMa IIHPOKUM KOMILIEKCOM IIPOleCCyalbHBIX

BO3MOkHOCTeH. Tak, cormacHo 4. 4 ct. 46 YIIK P® on Bpase:
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- 3HaTb, B YCM OH ITIOJO3PCBACTC,

- 3HAKOMHUTBCA C 3aTparuBaromiiMnu €ro IipaBa IIpoucCCyajlbHbIMU
PCHICHUAMMU U I10JIYUATh UX KOIINH,

- JaBaTb 00BSICHEHHS M MOKa3aHM Ha JII000M S3BIKE U Ipu H€O6XOI[I/IMOCTI/I
OecIIaTHO I10JIE30BaThCS IIOMOIIBIO IICPCBOAYNKA,

- I10 XCJIaHHUIO OTKa3aTbCs OT Ja4Hn OOBSICHCHHH U HOKaBaHHﬁ;

- ITOJB30BAaThCA IIOMOIIBIO 3alIMTHUKA U UMCTh CBMAAaHHUC C HUM HACIUHC U
KOH(l)I/II[GHI_[I/IaHBHO, B TOM YHCJIC 1 A0 IICPBOT'O AOIIPOCA ITIOJO3PCBACMOTIO,

- IPpCACTABJIATh A1O0KA3aTCJILCTBA,

- 3aiBJIATH XOHaTaﬁCTBa N OTBOJbI, IIPHUHOCHUTDH )I(aJ'I06BI; -y4aCTBOBAaThb B
CIICACTBCHHBIX IIGﬁCTBPIHX, 3HAKOMHUTBCA C COOTBCTCTBYIOIIMMMU IIPOTOKOJIAMHU H

IIogaBaTbh HA HUX 3aMCYaHMsI.

1.2 IlonsiTie ¥ NpPaBOBOEe peryJiHMpoOBaHHEe CTATYyCa OOBHMHSIEMOIO B

YroJIOBHOM IIpo1uecce

HeonHO3HAYHOCTH MPABOBOTO MOJOXKEHUS OOBHHAEMOro 0OOyCIIOBIEHA
3akpemsiecHHOM B KoHctutynuum P® npedymniueii HeBUHOBHOCTH (CT. 49).
QaxkTUYECKH YK€ U3 OTUX KOHCTUTYLHOHHBIX IIOCTYJaTOB CIEAYET, 4YTO
OOBHHSEMBIN HAJIEIEH 3HAYUTEIHHBIM OOBEMOM TIPaB, MO3BOJIAIOIIUX €My
3aIUIIATE Ce0sl OT MPENbABICHHBIX OOBUHEHUH.

B cratee 47 YronoBHo-npoueccyanbHOro kogekca Poccuiickoit @enepanuu
opOOHO M3JI0KEHBI MpaBa oOBHHAEeMOro. Kak ciemyer m3 moJoXeHWd JaHHOU
CTaTbM, IIPABOBOI CTAaTyc OOBHHIEMOIO BKIIIOYAECT B C€0sl 3HAUUTENIbHBINM 00bEM
paB, MPEBBIMIAIONTNI 00bEM TPAaB MHOTHX APYTUX YYACTHUKOB CYIOTPOM3BOJICTBA,
HaIpuMep, CBUIIECTEIIEH.

OOBUHsIEMBIN OCBEAOMIIEH O TOM, B YEM €T0 OOBHHSIIOT, 1 HIMEET MHOKECTBO
WHCTPYMEHTOB JUIS 3aIIUTHI OT MPEABABICHHOTO 00BHHEHHS. OCOOCHHOCTBIO €T0

IIpaBOBOI'0 CTAaryca ABJIICTCA TO, 4YTO OOBUHSIEMBIM HE 00s3aH JOKa3bIBaTb CBOIO
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HEBHMHOBHOCTb WJIM CMSTYaTh CBOIO BHUHY, 00JI€€ TOTO, OH MMEET MPaBO BOOOIIEC HE
JlaBaTh HUKAKUX ITOKa3aHHUM.

brnaromapss cBoemMy TIpaBOBOMY CTaryCy, OOBHMHSEMBI yYacCTBYeT B
YTOJIOBHO-TIPOLIECCYATbHOM JIOKA3bIBAHWUHU, OKA3bIBACT BJIUSAHUE HA MPUHSATHE
pEIIEHNH NOJKHOCTHBIMHU JIMIIAMH, KOTOPBIE BEIYT MPOU3BOJCTBO MO YTOJIOBHOMY
JIeITy, AKTUBHO PEarupyeT Ha BEBIHECEHHBIE PELICHUSI, 3asIBJISIL XOAATaCTBA T10 JIEITY,
M HMEET BO3MOXKHOCTH MPEANPUHUMATh IPYTrHe ACWCTBHUS, HAIPABICHHBIE HA
3alUTy CBOMX IMpaB.. B COOTBETCTBUM CO CBOMM IIPAaBOBBIM CTaTyCOM,
OOBHHSIEMBIN BCTYNaeT B IMPOIECCYaTbHBIC OTHOMICHUS C APYTUMHU YYaCTHUKAMU
YTOJIOBHOTO TIporiecca. B 1enoM, mpaBa OOBHHSIEMOTO, MPEAYCMOTPEHHBIC
YronoBHO-iponieccyadbHbiM  KoaekcoM  Poccuiickoii  ®Denepaunu, SBISIIOTCS
JOCTATOYHO TIOJIHBIMU M 00ECIIEUMBAIOT JOJHKHBIA YPOBEHB 3aIIUTHI OOBUHSIEMOTO.

Opnnako, CyIIECTBYeT HEJOCTATOK B IIPAaBOBOM CTaTyce OOBHHSEMOTO,
CBSI3aHHBIA C ero mpaBamMu. B 4yacTHOCTH, OOBHHSEMBIM HE MMEET BO3MOXKHOCTHU
y4acTBOBaTh B CJICICTBEHHBIX JEHUCTBUSX, MPOBOAMMBIX CleaoBaresieM 0Oe3
X0JIaTaiicTBa OOBHHICMOT'O MJIA €T0 3allMTHHKA.

Tem HEe MeHEe, MOMHUMO TIpaB, Y OOBUHAEMOTO, KaK M y JIOOOTO yJacTHHKA
MIPABOBBIX OTHOIICHHWM, €CTh OOS3aHHOCTH. AHAIN3 COOTBETCTBYIOIIMX HOPM
IIpaBa MOKa3bIBACT, YTO Y OOBUHAEMOTO HET 003aHHOCTEH, B OTJIMYHE OT IPaB.

B poccuiickom yronoBHO-IPOUECCYAIBHOM 3aKOHOJATENIBCTBE TOJBKO JBa
cyOBeKTa YTroJIOBHOTO IPOIECCa MMEIOT CTaTyC, 3aKPEIUICHHBIM CIIeUaIbHbIMU
4acTsIMH  YTOJIOBHO-IIPOILIECCYyalIbHOTO Kojaekca Poccuiickon ®denepanuu, U HE
UMEIOT TPOIMHUCAHHBIX 3aKOHOAATeNeM OOsS3aHHOCTEH. DTO MOA03PEBAEMBId U
OOBUHSIEMBIH.

[TonokeHMA, PETTAMEHTHPYIONIUX OOS3aHHOCTH OOBHHSAEMOTO, HET HE
TOJIBKO B CHeUMaIbHOW cTaTthe 47 YTOJIOBHO-IPOLECCYAIBHOIO  KOJEKca
Poccuiickoit denepanuu, HO W BOOOIIE BO BCEM YTOJIOBHO-TIPOIECCYATHHOM
KOJIEKCE, IJI€ HE IPOMUCAHBI 1K€ TaKMe OCHOBHBIE O0S3aHHOCTH, KaK, HalpuMep,
oOsi3aTenbHAs SIBKA K JO3HABATENI0 WJIM CIICOBATENIO, COONIONCHHE IOpsaKa

CyneOHOTO 3aceqaHus 1 T. [I.
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B psine HayuHbIX paOOT HEOJHOKPATHO MOMYEPKUBAIACH HEOOXOAUMOCTD
3aKpeIUICHUs O0s3aHHOCTEH OOBHHSEMOTO, TaKMX KaK CBOCBPEMEHHAsS SBKA II0
BBI30BY, COOJIO/ICHUE MEP MPECEUCHMs, a TAaK’KE€ OTCYTCTBUE YKJIOHEHHUS OT Cyda U
cieAcTBusd. B Hacrosiee BpeMsi 3TU OO0SI3aHHOCTH MOTYT OBITh BO3JIOKEHBI Ha
0OBHHSIEMOTO TOJIBKO B CIydae MPUMEHEHUSI K HEMY Mep MPEeCEUCHUs.

Onnako paxe B crtatbe 102 YrolnoBHO-IIPOLECCYAIBHOTO — KOJEKCa
Poccniickoit @enepanuu, KOTOpas peryaupyeT Mepy IPEeCeUeHMs B BUAE MTOATTUCKH
0 HEBBIE3/IE, HE YKA3aHbI IOCJIEACTBUS HAPYUIEHUS TAHHOW MOAIUCKH.

CornacHo YronoBHO-TIpoleccyanbHOMy KoJekcy Poccuiickoit ®enepanuu
(cratbst 113), npuBOJ MOXET OBITH MPUMEHEH TOJBKO B CIIydyae HEBBITOJIHEHUS
0053aTeNbCTB,  MPEIYCMOTPEHHBIX  YTOJIOBHO-IIPOILIECCYATbHBIM  KOJEKCOM
Poccutickoit @eneparun. OgHako 00s13aHHOCTD SBIIATHCS IO BBI30BAM BO3HUKACT Y
OOBUHSIEMOTO TOJIBKO TOCJIE€ TPUMEHEHUST K HEMy CIEHHAIbHOW Mepbl
MPOLIECCYATbHOTO MPUHYKCHHUS, KOTOpasl Ha3bIBA€TCS 005S3aTEIbCTBOM O SIBKE.
DTta Mepa BbIpaxkaeTcsi B 0TOOpaHUU y OOBHHSIEMOr0 MUCbMEHHOIO 0053aTeIbCTBA
(cratbsa 112 YronoBHo-nporeccyanbHOro kosekca Poccuiickoit @eneparun).

Takum 00pazoM, BHE paMOK JaHHOW MEphI MPUHYKICHUS Y OOBHHIEMOTO
HET OOS3aHHOCTH SIBIIATHCS MO BBI30BaM. JTO IO3BOJSET MPEIIOJIOKHUTH, YTO
OOBUHSIEMBII B  COOTBETCTBUM C HOpMaMu JCHCTBYIOIIET0  YTOJOBHO-
nporeccyanbHOro kojiekca Poccuiickoir ®enepanud HE HECET KaKUX-THMOO
obOs3aHHOCTEW. BbBIBOABI 0 HamWyuu  ONpEACNEHHBIX  O00sI3aHHOCTEH, HX
000CHOBAaHHOCTH M Jlaxke KiacCU(UKAIMK MOTYT OBITh CHEJIaHbl TOJBKO Ha
TeopeTudeckoM ypoBHe. K cokaleHuio, 3TO HE OKa3blBaeT BIUSHHUS Ha
MPAKTUYECKUM AaCTEeKT, OCOOEHHO Ha YKpPEIUIEHHE 3aKOHHOCTH B TIOBEICHUU
oOBuHsEMBIX. bomee Toro, Takasgs CUTyanmus ~ TO3BOJIJIA  HEKOTOPHIM
UCCJIeIOBATENISIM CJIEaTh BBIBOJ, YTO «OOBHUHSEMBIA HE MOXKET HECTH HHUKAKHX
00s13aHHOCTEH B YCIOBUSAX JICUCTBUS MIPHUHIIUIA MPE3YMITIIMA HEBUHOBHOCTH.

[Ipoanan3upoBaB MHEHHE aBTOPOB IO TIOBOAY IOHSATHS OOBHHIEMOTO
CTAaHOBUTCS SICHO, YTO MpoOieMa, Ka3aBIIasics Ha TMPOTSHDKEHUM HECKOJIbKHUX

JECATUICTUN CTaOUIBFHON M YCTOSIBIICHCS, HE BHI3BIBAIOIIEH CIIOPOB B JIUTEPATYpE,
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eIie Jajgeka OT CBOEro 3aBEPIICHHOTO peIIeHUs, TpeOyeT aadbHEeHIIHNX
HCCIIEIOBAHNM, a IJIaBHOE - 00Jjiee YETKOM IMO3UIIMHA 3aKOHOJATEJIS [0 MHOTHM €€
acCIeKTaM, IMPEXJE BCEro IPU YCTAHOBJICHWHU COOTBETCTBHUS CaMOTO IOHSTHUSA
OOBHHSIEMOTO TIPE3YMINIIMK HEBUHOBHOCTH, KOHKPETHOCTH B OIPEACIICHUN
MPOIECCYAILHOIO CTaTyca JHlla, B OTHOLICHUMH KOTOPOIO IIOAAHO 3asiBICHUE
MHUPOBOMY CVYJIbE, SICHOCTH W OIIPEIICIICHHOCTH TPHU PEIICHUH BOIIPOCA O CTaTyce
O0OBHHSEMOTO B BBIJICJICHHOM YTOJIOBHOM Jiefie. AHaIM3 0COOEHHOCTEH TPaBOBOTO
cTaTryca OOBHHSIEMOIO B YTOJIOBHOM CYIOIIPOU3BOJICTBE MO3BOJISACT C/EIaTh BHIBOJ
O TOM, 4YTO OOBHHSIEMBI B LEIAX peaau3aluyd MPE3yMIIUH HEBUHOBHOCTHU
HaJeJIEH [IUPOKUM KpyroM mpaB. OOs3aHHOCTH OOBHHSIEMOTO HOPMATUBHO HE
YCTaHOBJICHBI. B CBSI3M ¢ 3THM MPaBOBOE PETYIMPOBAHHE CTaTyca OOBHHSEMOTO
BUJIUTCS HE cOalaHCUPOBAHHBIM, MpeJcTaBisieTcss HeooxonumbiM cT. 47 YIIK PD
JIOTIOJIHUTD MOJIOKCHUSIMH, KaCaIoIUMHUCI 00s13aHHOCTEH 0OBHHSIEMOTO.

Bomnpoc o mpuBieueHun nviia B KadecTBE OOBHHSIEMOIO — 3TO OJHA M3
IJIaBHBIX TEM B YTOJIOBHOM ITPOLIECCE, HA HAI B3I, IOTOMY YTO CJICICTBCHHBIE
JNEeUCTBUS  B3aMMOCBSI3aHBl  HETIOCPEJICTBEHHO ¢ TakKUM CYOBEKTOM  Kak
OOBUHSIEMBIIA.

OcHoBaHuEM J1J151 IPUBJICUCHHS B KAYECTBE OOBUHSIEMOTO SIBJIICTCS HAJTUYUE
«IOCTATOYHBIX JOKa3aTEILCTB», MAIOIIUX OCHOBAHUS MJII OOBUHEHHS JIMIIA B
COBEPIICHUU TPECTYIUICHUS, T.€. YKa3bIBAIOIIMX HA COBEPUICHUE MPECTYIUICHUSA
KOHKpeTHbIM JiutioM (4. 1 cT. 171 YIIK).

[TonsiTHE  «JIOCTAaTOYHOCTH»  OXBAaThIBAET U  KOJWYECTBEHHYIO, U
Ka4€CTBEHHYIO CTOPOHBI SIBJIEHUS. JlOKa3aTenbCTBa, JIeXKAIIMEe B OCHOBE PEIICHUS,
JIOJDKHBI OBITh JOCTOBEPHBIMHM, a €ro CyMMa JOJDKHA OBITh OOINeH CyMMOM
JI0KAQ3aTeNbCTB, MO3BOJISIIOIICH TPUHSTH MPABUIIBHOE PEIICHUE.

OOGBIYHO OCHOBHOE BHHMaHHUE YJEIACTCS MaTepHaIbHO-IIPABOBBIM U
MPOLECCYAIbHBIM OCHOBAHUAM, OIPABIABIBAIOIIAM MPUBICYCHUE TOTO WU WHOTO
Juila B KadecTBe OOBHHseMOro. MarepuaabHO-IIPaBOBBIM  OCHOBaHUEM
MIPU3HAETCSl COBEPIIICHUE JIUILIOM JICSTHUSI, COJIEPKAIIEro MPU3HAKUA MPECTYIIICHHUS.

HpoueccyanLHHMH OCHOBAHHAMHU  ABJIAKOTCA  AO0KA3aTCIbCTBA  COBCPIICHUSA
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MPECTYIUICHUS W TOTO, YTO OHO OBLIO COBEPIICHO OINPEASICHHBIM JUIIOM U YTO
OHO BHHOBHO.

Bcex mokasatenbcTB, COOpaHHBIX B YrOJOBHOM Jej€, JOCTaTOYHO, 4YTO
MO3BOJISIET CAENATh BBIBOABI O TOM, KaKO€ MPECTYIUICHHE OBLIO COBEPIIEHO, TIIE,
Korma, Kak M KeM. IloCKOapKy O TpHBJICYCHHUH JHIAa K OTBETCTBEHHOCTH
OTIpeIeNIICTCS HE TOJIBKO JIMIIOM M COBEPIICHHBIM MM JICSTHUEM, HO U IIPaBOBOM
OIIEHKOM ero JAeicTBUi (onpeiesieHne NPeCTYIUICHUs ), TO PU PACCMOTPEHUH JIeJia
JOJDKHBI  OBITh  TaKXe€ IMPEJCTaBIICHBl JIOKA3aTENIbCTBA, ITOATBEPIKIAIOIINE
KBTH(DUKAIIATO TCSTHHSL.

Bormpoc 0 m1ocTatogHOCTH TOKA3aTeNbCTB IS OCYKJICHHUS JUIA B KA4eCTBE
O0OBHHSIEMOTO peIlaeTcsl cieaoBaTeeM B KaKJIOM KOHKPETHOM CJydae C y4eToOM
BCEX OOCTOSITENICTB, YCTAaHOBJICHHBIX B Jene. B moboM ciydae, Ha MOMEHT
BBIHECEHHUSI OOBMHUTEIBLHOIO aKTa JOJKHO OBITH JIOKAa3aHO: OBbLIO JIM (PaKTHUECKU
COBEpPIICHO IPECTyIUICHHE;, OBLJIO JM OHO COBEPIICHO JIMIIOM, B OTHOIICHUU
KOTOPOTO BHIHECEHO OOBHHUTEIIBHOE 3aKITIOUEHNE; UMEIOTCS JTM B JESHUN JTAHHOTO
JUIla TPU3HAKA KOHKPETHOTO MPECTYIUICHHS; M €CIM HeT HUKaKhuX Mep IO
IPEAYIPESKICHAIO WIIA TMTPECECICHUIO COBEPIIICHHOTO UM MPECTYTUICHUS.

Omnpenenenre craTyca OOBHHSEMOTO JOJKHO COCTOSITBCS Cpa3y K€ IMOCIe
YCTaHOBJICHUSI dTUX OOCTOSATENILCTB. B ciydae 0OBHHSIEMOTO Clie1oBaTeNb JOJDKCH
YIOCTOBEPUTHLCS B TOM, UTO PEIICHUE SIBISICTCS 0OOCHOBAHHBIM, YTO TOJBKO OHO
SIBJISIETCS TIPABWJIHHBIM B TEKYIIICH CUTYaIINH.

AHaJIOTHYHBIM 00pa3oM, HEJOIYCTUMO IIOCIICIIHO NMPUHUMATh PEIICHUE O
MIPUBJICUCHUH OOBHUHSEMOTO K YYaCTHIO B KQUECTBE OOBHHIEMOTO M OTKJIAJIBIBATH
€ro pacCMOTPEHHE, TTOCKOJIBKY B ITOCJICIHEM CIydae CEPhE3HO YIIEMJIISIOTCS MpaBa
¥ 3aKOHHBIC MHTEPECHl OOBWHSEMOTO, JIMINAS €r0 BO3MOXXHOCTH CBOECBPEMEHHO
MOJYYUTh 3alllUTYy OT CyaeOHOro mpecieioBaHusd. Takum o00pa3oM, Korja
HEOOXOJUMO BBIHCCTH OOBUHHTCIBLHOE 3aKIIOUCHHE, OHO JOJDKHO OBITH BBIJIAHO
0€e3 MpoMeICHUS.

Pemenne crnemoBarenss O TPUBICYEHUM K OTBETCTBEHHOCTH JIWIIA,

odopMIIseTCs B BUAC MOTHUBHPOBAHHOTO aKTa. B COOTBETCTBUU C YaCcThIO BTOPOU
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cratbu 171 VIIK P® mocranoBieHne 00 OOBUHUTEIBHOM aKT€ COCTOUT M3 TPeX
yacTel: BBOJHOM 4YacTW, KOTOpas JO/DKHA BKJIKOYATh: JaTy M MECTO €ro
COCTaBJICHMS, KEM U B KaKOM cllydac OH OBbLI COCTABJICH, U ONKUCATEIIbHOM YacTH, B
KOTOPOM  M3JIararoTcs bakTryeckue 00CTOSTENBCTBA  MPECTYIUICHUS,
COBEpPIIIEHHOTO0 OOBUHSAEMBIM. J[OJDKHO OBITH JaHO OIHMCAHUE MPECTYIUICHHS C
yKa3aHHEM MECTa, BPEMEHU U croco0a ero COBEpIICHUs, NMPUYHUH COBEPIICHUS
MPECTYIICHUS, OOCTOSATEILCTB, XaPAKTEPHU3YIONIUX JIMYHOCTH OOBHHSIEMOTO,
XapakTepa M pasMepa NPUYMHEHHOro Bpeaa. OH TakKe JIOKEH COJepKaTh
MPaBOBYIO OLICHKY JIaHHOTO MPECTYIUICHUS], T.€. €ro KBaJu(UKalHMIO MO YacTU U
cratbe YK, a Tarxke omnpeieneHue JMia, KOTOPOMY IPEIbSIBICHO OOBHHEHHE U
BBIHECEHO OOBMHUTEIBHOE 3aKiroueHue. JIomKHBI OBITh yKa3aHbl (paMUvs, UM,
OTYECTBO, (haMUJIUSI, 1aTa U MECTO POKACHUS OOBUHIEMOTO.

OnHUM B3 OCHOBHBIX YCIIOBHI OOBHHHUTEIBLHOI'O 3aKJIFOUCHUS SIBISETCS €0
KOHKPETHOCTh. B HEM [OKHO COJEpKAThCs KPATKOE OIKUCAHUE KaKIOU
MpearoIaraéMor MpeCcTYIMHON aesaTenbHOCTH. Hecobmomenne 3Toro TpeGoBaHuUs
SABISIETCS  OJAHUM W3  Hambojee  CEephe3HBbIX  HAPYIICHUH  YrOJOBHO-
MPOIIECCYATbHOTO 3aKOHO/IaTEJIbCTBA, OTPAHUYUBAIOIIUM IIPaBO OOBUHSIEMOIO Ha
3aIUTY.

Ecau nuiy npeapsBieHO OOBHHEHHE B COBEPIICHHH 0OJiee YeM OJIHOTO
MPECTYIUICHUS, B TIOCTAHOBJICHUN JIOJDKHO OBITh yKa3aHO, KaKWe NCSHHUS MOTYT
OBITh MPHUIMCAHBI OOBHHAEMOMY IO KaXXIOMY pas3fieidy YTOJOBHOTO Kojaekca. B
ciaydae ydyacTusi B JieJ€ HECKOJBKMX JIMIl MO0 KaXJAOMY W3 HHUX COCTaBIISIETCA
OT/ETBHBI OOBUHUTEIBHBIA aKT, B KOTOPOM OOCTOSTEILCTBA COBEPIICHHOTO
MPECTYIUICHUS YCTAaHABIMBAIOTCS B COOTBETCTBUM C UX POJIbIO B €0 COBEPIICHUH.

OOBUHHUTEIBLHOE 3aKIIOYCHUE TOJDKHO OBITh COCTaBICHO TaKMM O0pa3oM,
4TOOBI OOBUHSIEMBIM TOHUMAJI, B UeM ero 0OBHHSIOT. OH He 00s3aTeNIbHO JTOJIKEH
OBITH 0ZJ00PEH KeM-100, HO KOMHsI HAIPaBISIETCS MTPOKYPOPY.

[lociie BbIHECEHUST OOBHHHUTEIBHOIO aKTa OOBHUHEHHE IOJDKHO OBITH
npeabaBiaeHo. OHO JOJDKHO COCTOATHCA HE IMO3JHEE TPEX JHEW C JaThl BHI3OBA B

Ccya. Ecnu oO0BUHSIEMBIH WM €T0 3allIUTHUK HC ABHUIIMCH B CPOK, YCTaHOBHeHHBIﬁ
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clenoBaTeNeM, WIM €ClId MECTOHAXOXJEHHE OOBUHSEMOIO HE YCTaHOBJICHO,
0OBUHEHHUE TIPEABSBILICTCS B JICHh (DAKTUIECKOW SBKM OOBHHSEMOTO WJIA B JICHB
€ro SIBKH.

B cootBeTcTBUUM cO cTatheit 172 YronoBHO-IIpoLecCyalbHOro Kojiekca PO
MPUMEHSIETCS CICAYIONINI MOPSIIOK: CIe0BaTeNlb HHPOPMUPYET OOBHUHSIEMOTO O
JaTe TPEIbsBICHUS OOBUHEHHS W OJHOBPEMEHHO pa3bsiCHAECT €My IIpaBO Ha
CaMOCTOSITEJIbHOE MPUTJIAIICHUE WU TPeOOBAHUE y4acTHs 3alUTHUKA, JJISI YETro
CJeAOoBaTENb HAMPABISIET €My MOBECTKY B CyJ C YKa3aHUEM JaTbl U MecCTa
NPEABSBICHUSI OOBHMHEHWS W  TIOCJIEICTBHA €ro  HENpeaCTaBleHHus 0Oe3
YBaKUTEIIbHOW pU4KHBL. [loBecTKa 0 BBI30BE B CYyJl BpydaeTcsi 0OOBUHIEMOMY O]
pocnuch WM Tepenaercss mo mnouyre. B cilyyae BpEMEHHOTO OTCYTCTBUS
0OBHHSEMOTO TTOBECTKA B CYJl BPy4aeTCsl COBEPIICHHOJICTHEMY WICHY CEMbH HIIN
aJIMUHUCTPALIMKA €ro pabovyero MecTa, a TakkKe APYrHM JIUIaM U OpraHu3allusM,
KOTOpbIE 00s13aHbl BpYYHUTh €€ OOBUHIEMOMY.

OOBUHSAECMBIN, HAXOMAIIMICSA TOJ CTpakeld, WHPOPMHUPYETCS depes
aJIMUHUCTPALIMIO MECTa COAEpKaHus Moj cTpaxeil. Eciu oOBuHsAEMbIN HE SIBUJICS
B HA3HAUYCHHOE BpeMs 0€3 YBKHTEIBHBIX MPUYMH, €T0 MOTYT BBI3BaTh B CYI
(ctaths 113 YronoBHO-NpolIeCCyaqbHOTO KOACKCA).

[Ipu mosiBIEHUH OOBUHSAEMOIO CIIE/IOBATENb MPOBEPSET €ro JUYHOCTh U
MOSICHSIET, YTO C MOMEHTA OT/Iaud MpHKa3a O JOCTABKE B KAU€CTBE OOBUHSIEMOIO
OH MPUOOPEIT CTaTyC OOBUHSIEMOTO U PsIJi MPOIECCYaTbHBIX MPaB U 00S3aHHOCTEH.
3areMm  cnefoBaTellb  MOAPOOHO  pa3bsCHAET  OOBHHSIEMOMY  IIpaBa,
IIPENOCTABIEHHBIE €My CTaTbell 47 YTOIOBHO-NPOLECCYaNbHOTO Konaekca. Tor
dakr, yTto OOBHHsSEMBIM HHPOPMHUPYETCS O CBOMX IpaBax, (UKCUPYETCS B
CIICIMAJIBHOM TMPOTOKOJIE WM OTMEYAeTCs aKTOM O SIBKE JMIla B KadyecTBE
0OBHUHSEMOTO.

[locme o3HaKOMJIeHUSI OOBMHSEMOTO C €ro TMpaBaMU CIIEJOBATENb
NPEAbSABIACT €My OOBHHEHHE. DTO JieJIaeTCsl B MPUCYTCTBUU aJBOKAaTa, €CJIM OH
WM OHa ydacTByeT B jene. CremoBaTenb OOBSBISET OOBUHSEMOMY IPHUKA3 O

JOCTAaBKEC €I'0 B Ka4CCTBC ooBuHsgeMoro. Ilociie 03HaKOMIJIEHHS C TTOCTAHOBJIEHUEM
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cienoBaTelb 00s13aH MPOBEPUTH, MOHATEH JIM OOBUHAEMOMY OOBHUHHUTENBHBIN aKT U,
pu HeOOXOIUMOCTH, PA3bSICHUTD €0 CYTh.

OO0 53TOM CBUIETENBCTBYIOT MOANUCH OOBUHSEMOrO, €ro 3allUTHUKA U
clemoBaTeNsl MOJ MPHUKA30M O MPHUBJICUCHUU €r0 B KadyecTBE OOBHHSIEMOTO C
yKa3aHUEM JaThl M BPEMEHH MpeAbsBiIcHUs oOBUHEHMs. Eciau oOBUHAEMbIN
OTKa3bIBAETCS IOJIUCHIBATE IPOTOKOJ, CIEAOBATENIb NPUHUMAET K CBEACHUIO
pelieHne O MPUBJICYECHUH €r0 B KAYECTBE OOBUHSAEMOTO.

Komnusi 0OBMHMTENBHOTO 3aKJIIOYEHHUS BpydyaeTcsi OOBHHSIEMOMY M €ro
3aIUTHUKY.

OO0s13aTENbHBIM SIBIISIETCS, YTOOBI COOpaHHAsh COBOKYMHOCTh JIOKA3aTEIbCTB
MOIJIa TOATBEPAUTH KAXKIBIA DIIEMEHT WM MPU3HAK COCTaBa MPECTYIUICHUS U
IpUJaBajla YBEPEHHOCTh BCEM B TOM, YTO HMEHHO 3TO JIMLIO COBEPUINIO
KOHKpeTHOoe ImpecTtymuieHue. [loHsATHE «JOCTaTOYHOCTH»  OXBAaThIBAET KAk
KOJIMYECTBEHHYIO, TaK M KAa4yECTBEHHYIO CTOpPOHY sBiIeHUsA. MTak, K MOMEHTYy
BBIHECEHHUSI TOCTAHOBJICHHS O NPHUBJICUYCHUH JMIA B KayecTBE OOBUHSIEMOTO
JNOJDKHBI  OBITh  JIOKa3aHbl BCE IOPUAMYECKH 3HAUYMMbIE OOCTOSTENbCTBA,
HEOOXOIUMBbIE /TSI KBATH(HUKAIIUH, & UMEHHO':

- BO-TIEPBBIX, JE€AHHE, IO MOBOJY KOTOPOrO BEIETCS paCCIeIOBAHHE
(IEMCTBUTEINIBHO JIU OHO UMEJIO MECTO);

- BO—BTOpBIX, COBEPUIWIO JIM €ro JHUI0, KOTOPOE MPEeAnoiaaraercs
0003HAaYUTh OOBUHSIEMBIM;

- B—TPETBUX, COACPKUTCSA JIM B JACSIHUM 3TOTO JHULA COCTaB KOHKPETHOI'O
PECTYIJICHUS;

- B—YETBEPTHIX, OTCYTCTBYIOT JH OOCTOSTENIbCTBA, MCKIIOYAOLIUE
IPOU3BOJACTBO IO JI€Jly M YIOJOBHYKO OTBETCTBEHHOCTHb 3TOro JiMNA. Takum
o0pa3oM, MOXHO CJelaTh BBIBOJA O TOM, YTO JIOCTaTOYHbIE JOKAa3aTeNIbCTBA,
JIArOIIMe OCHOBAHMS ISl IPUBJICUCHUS JIMIIA B KAUeCTBE OOBUHAEMOTO, — 3TO TaKas
COBOKYITHOCTh COOpaHHBIX IO JeNly JOKa3aTelbCTB, KOTOpas OecCIOpHO

YCTAaHaBJIMBACT HAJIMYHNC O6CTOHTCHBCTB, IICPCUYUCIICHHBIX B 4YaCTH 1 cratem 73

! VronoeHo-mpoleccyansHoe npaBo Poccuiickoit @enepaunn: Yueouuk / moa pen. ILA. Jlynunckoit. M.: FOpucr,
2021.-C.152
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VIIK P®, npu OTCYyTCTBUU OOCTOSITENIBCTB, MPEMSATCTBYIONIMX BBIHECEHUIO
MOCTAHOBJICHHUSI O MPUBJICUCHUH B KaU€CTBE OOBUHAEMOTO.

[lo Hamemy MHEHHIO, HEOOXOJUMO B 3aKOHOJATEIHHOM MOPSAKE YETKO
chopMynMpoBaTh MOHATHE «JIOCTATOYHOCTh JI0KA3aTEIbCTB», UTOOBI, BO—TIEPBBIX,
HE BO3HHMKAJO JIMIIHUX CIOPOB IO JEIYy W, BO— BTOPBIX, IJS TOTO, YTOOBI B
NPUHATHU TaKOTO BAXXHOTO ISl YEJIOBEKA PEIICHHUs, KaK IPUBICYECHUE €ro B
KauecTBE OOBHHSEMOTO, PENIAIONIYI0 POJh WIPaio HE CyOBEKTUBHOE MHEHHUE
cieaoBaTens, a HopMa 3aKOHa.

[TponieccyanbHblil OPSIAOK MPUBJICUYCHUS JUIA B KAYECTBE OOBUHSIEMOIO
nojApa3feisieTcs Ha TpU OOs3aTENbHBIX YPOBHSA: BBIHECEHUE IMOCTAHOBJICHUS O
NPUBJICUCHUH B KadyeCTBE OOBHUHIEMOTrO; TMPEAbSBICHHE OOBHHEHHUS U
03HAKOMJICHHE C COOTBETCTBYIOIIMM ITOCTAHOBJIICHHEM; JOMPOC OOBUHSIEMOTO.
OO01muMii TOpAIOK MPUBJICUEHUS JIUIIA B KAYECTBE OOBUHAEMOTO TIPU MPOU3BOCTBE
MPEABAPUTEILHOTO  CIEACTBHUS pErNIaMEHTUpYEeTCA TyiaBol 23 YrosioBHO-
npoueccyalbHOro kogekca Poccuiickon @eneparumn.

3aKOHOJATENBHOE PETYJIUPOBAHUE YKA3aHHOW TIJIABbl MO3BOJSET CHEIaTh
BBIBOJI, YTO NpPU HAJIMYMM B3aUMOCBS3U IPOILIECCOB MPUBJICUYCHUS B KA4ECTBE
OOBHHSEMOTO W TPEABSIBICHUS OOBHHEHHS MEXKIy HHMH CYIICCTBYIOT
omnpeneneHHble paznuuus. [lpu npuBiedeHUM JHIla B KayecTBE OOBUHSEMOTO
ciefoBaTeleM BbIHOCUTCS mpocTtaBieHue (dacth 2 cratbu 171 YIIK P®). Ecnu
JIUI0, OOBUHSIETCS B COBEPIICHUN HECKOJIBKUX MPECTYIJICHUH, MPETyCMOTPEHHBIX
pa3HBIMM  NYHKTAMH, 4YacTsAMH, CTaThsIMH  YTOJOBHOrO Kojaekca PO,
MOCTAHOBJICHUE O MPUBJICYCHUU B KaueCTBE OOBHUHSIEMOTO JIOJDKHO COJIEPIKATh
MEPEUYEHb NICSIHUM, KOTOPBIE BMEHSIOTCS MO Ka)XXJOM M3 3TUX HOPM YTOJOBHOIO
3aKOHOIaTeNbCTBA .

Takke CyliecTByeT IpaBUIIO, YTO €CJIM IO YTOJIOBHOMY JENY IPUBJICKAOTCS
B KauyeCTBE OOBUHAEMOrO HECKOJBKO JIMIl, TO IOCTAHOBJICHUE BBIHOCUTCS B

OTHOLICHHNHU KaXXJ10T'0 B OTACJIIBHOCTH.

! KommenTapuii K YToJIOBHO-TIpOLECCYaIbHOMY Konekey Poccuiickoit ®enepauuu (nocrarteitnsiii) / mon pen. A.4.
Cyxapesa. M.: Hopma, 2020. — C.452
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Heo6xogumo otmeruts, uyto VYIIK P® He o00s3bIBacT yka3biBaTh B
MOCTAHOBJICHUU O MPUBJICYCHUH JIMIA B KaU€CTBE OOBHHIEMOr0 0OCTOSTEILCTBA,
nepeyuciaeHuple B myHKTax 5-8 wactu 1 crareum 73 VYIIK P®, a umenHo
00CTOSITENCTBA ~ HCKIIOYAIONINE TPECTYMHOCTh W HAKa3yeMOCTh  JIeSHUS,
CMATYAIONIME W OTATYAIOUME OOCTOATENbCTBA, KOTOpPHIE MOTYT IOBJIEYb
OCBOOOXKICHHE OT YTOJOBHOM OTBETCTBEHHOCTH. OHU MOTYT OBITh YCTaHOBJICHBI
M03KE — MPU BBIHECEHUH OOBHHHUTEILHOTO aKTa, TaK KaK YYUTHIBACTCS CYIOM MPHU
pa3peLIeHUH YTOJIOBHOTO J€la 110 CYLIECTBY.

JlercTByrOMMI YTronoBHO-IIPOLECCYATbHBIN KOJIEKC PO HE
npeaycMaTpUBaeT HU  OTPAaHUYUTEIBHBIX CPOKOB (HaJIM4YUME BPEMEHHOIO
MIPOMEKYTKA MEK/Ty MPUBIICYCHUEM JIUI[A B KaUeCTBE OOBUHAEMOT0 U OKOHYAHUEM
IPEABAPUTEIILHOTO PACCIIEIOBaHUs), HU IPECEKATENIbHBIX CPOKOB (BPEMEHHOMU
npefea Ha BBIHECEHUE IIOCTAHOBJICHUS O TMPUBJICYCHUU JMIA B KA4yECTBE
O0OBHHSIEMOTO C MOMEHTHI BO30YK/I€HHsI YTOJIOBHOTO JI€Jia), €CJIU MPU I3TOM CPOK
IIPEABAPUTEIBHOIO PACCIECIOBAHNS HE UCTEK.

[IpaBo 0OBMHSIEMOTO Ha 3alIUTY JIOJDKHO COOJIIOAATHCS B MEPBYIO Ouepeib
IIPY TPUBJICYCHUH JIMIA B KaYECTBE OOBHMHSIEMOTO, a IMEHHO MPaBO 3HATh, B UEM
oH oOBuHsieTcs. [IpenbsBrenne 0OBHHEHHS OCYIIECTBISICTCS MPH O3HAKOMIICHUU
0OBHHSIEMOTO C MTOCTAHOBJIEHUEM O COOTBETCTBYIOILIEM MTPUBJICUCHUH.

Pemenue crnemoBarens O NPHUBJICUYEHUHM JULA B KAadyeCTBE OOBHHSIEMOIO
JOJDKHO ~ OBITh  3aKOHHBIM, OOOCHOBaHHBIM, a TaKX€ MOTHUBHUPOBAHHBIM,
OCHOBBIBATBCSI HA KOHKPETHBIX JOKAa3aTENbCTBAX, KOTOPBIE IMOJIYYEHBI B
YCTAHOBJICHHOM 3aKOHOM mnopsnke. HepemeHHsIM ocTaercs BONpOC, HACKOJIBKO
000CHOBAaHHBIM, a TaKXK€ JIOCTOBEPHBIM JOJDKHO OBITH pEHICHUE CJIEJA0BATEINS O
NPUBJICYCHUH JHI[A B KadyecTBE OOBHMHAEMOro. Psj aBTOpOB IMoyararoT, 4TO
coOpaHHbIE  JIOKa3aTelIbCTBA  JOJKHBI ~ OOOCHOBBIBATH  MPEIIOJIOKEHUS
ciaepoBaTens O BHUHOBHOCTHM Jmna. f. O. MoOTOBWIOBKEp IO JAHHOMY IHWIIET:
«OOBHUHSIEMBIII — €CThb «BEPOATHBIA BHUHOBHBI». CyllecTByeT M HMHas TOYKa

3pCHUA, COTIIACHO KOTOpOﬁ IIPUBJICKATDH JIMIIO B KAYCCTBC OOBHHSIEMOT'0 BO3MOKHO

24



TOJBKO B CIIy4a€ JOCTOBEPHOT'O YCTAHOBJIEHUS €rO BUHBI B XOJE PACCICIOBaHUS
110 YTOJIOBHOMY JIETTy.

JlanHast Touka 3peHuss HambOojee BepHa. JlokazaTenbCTBa NpPHU PEIICHUU
JAHHOTO BOIIPOCA MOTYT OBITH TMPHU3HAHBI JTOCTATOYHBIMH TOJIBKO, €CIIM OHHU
00ecreunBalOT BO3MOXKHOCTh MPUHATHS UM BEPHOTO pelleHus. Eciu BO3HUKAIOT
KaKue-J1M00 COMHEHHs, TO B JIAHHOM CITy4ae OHH JOJIKHBI TPAKTOBATHCS B MOJIb3Y
MOTCHITUAIBHOTO OOBHUHSIEMOTO.

B T0 ke BpeMs, BOIIPOC 0 JOCTOBEPHOCTH YCTAHOBJICHHS] BAHOBHOCTH JIUIIA
pemaercsi KOHKPETHO IO KaXXJOMy YIOJIOBHOMY Jeldy IMOCJe BCTYIUICHUS
OOBMHHUTEIIBHOTO TIPUTOBOpPA CyJa B 3aKOHHYIO Cuily. M TOIbKO B TOM ciydae,
MOXXHO OYyJIeT CKa3aThb O TOM, YTO MpPH MPHUBJICYECHUU JAHHOTO JHUIA B KAYECTBE
OOBMHSIEMOTO €r0 BHHOBHOCTh yCTAaHOBJICHA CJIEJIOBAaTElieM JIOCTOBEPHO.
CooTHOIIICHHE BBIHECEHHBIX W BCTYIHBIIMX B 3aKOHHYIO CHUITy OOBHUHUTEIBHBIX
NPUTOBOPOB CyJa M  KOJMYECTBO YrOJOBHBIX J€J, HANpPaBICHHBIX C
OOBUHHUTEIIBHBIM 3aKJIIOUYEHUEM B CYJl IMOKa3bIBAIOT KAa4eCTBO PabOTHI OPraHOB
MPEABAPUTEIILHOTO DPACCIIeIOBAaHUS HA CTaAuil J10Cy/NeOHOTro pa30oupaTenhCTBa.
HenocratogyHOCTh W HEIOCTOBEPHOCTH COOpPaHHBIX JIOKA3aTENbCTB MOIKET
MOCIY>KUTh OCHOBAaHMEM JIJI BO3BpAIlleHUs YTOJOBHOIO Jieja Ha JajbHeuIee
paccieoBaHie, MOXKET OBITh BBIHECEH OMNPAaBIATEIbHBIN MPUTOBOP, a TAKXKE B
MOCJICTYFOITEM JTaKe OOBUHUTEIBHBIA MPUTOBOP MOXKET OBITh M3MEHEH B YaCTH.

Jns  peanuzanmd  0co0Oro  Mopsiika  CylAeOHOro  pa3OuparesnbCcTBa
3akoHonarenb B HopMax maBbl 40 YIIK P® ycranoBun psin TpeOoBaHui, mpu
COOJIIOJICHUH KOTOPBIX CyJ BIIPaBe IOCTAHOBUThH MPUTOBOp 0O€3 MPOBEACHUS
CyneOHOTO pa30ouparebcTBa B 00IIEM OPSIIKE.

CoBeprieHre OOBHHSEMBIM TIPECTYIUICHUS, HaKa3aHWE 3a KOTOPOE,
npeaycmorpenHoe YK P®, e npesbimaet 10 aet aumenus cBooos! (4. 1 ct. 314
VIIK P®). B pganHoM ciy4ae HEOOXOQUMO WCXOAUTh W3 HaKa3aHUS,
MIPETyCMOTPEHHOTO CAaHKIIMEH CTaThd, BMEHCHHOW OOBHHIEMOMY, a HE W3
HaKa3aHUs, KOTOPOE MOXKET OBbITh HA3HAYEHO €My C YYE€TOM OOCTOSTEIbCTB,

MPEyCMOTPEHHBIX CT. 62, 64, 66, 69, 70 YK PO.
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WupiMu cinoBamu, cieqyeT OpaTb B pacueT BEpXHUHM MHpefen Haubosee
TSOKKOTO BHJIa HaKa3aHUsA, MPEIyCMOTPEHHOIO 3a MPECTYIUICHHE, BMEHEHHOE
oOBuHsemomy. Ilpu  3ToM  He  CKJIAJBIBAIOTCS ~ CAHKUUU  CTaTew,
peaycMaTpUBAONIME HAKa3aHUE 33 MPECTYIUIEHUS MO0 COBOKYHHOCTH. [JaBHOE,
4yToOBl HM OJHA W3 HHUX HE MpeaycMaTpuBaja Haka3zaHUEe OOJbIIEe CpPOKa,
ykazaHHoro B 4. | ct. 314 VIIK PO.

Cy1iecTByeT emie JBa OTpaHUYEHUS, KACAIOIIMECs KaTeropui yroJIoBHBIX
JeJ1, TOJIeKAIUX PACCMOTPEHHIO B 0c000M nopsiike. COmacHO MOCTaHOBJIEHUIO
[Inenyma BepxoBHoro Cyna P® ot 5 mapra 2004 . Ne 1 «O npumeneHnnn cynamu
HOPM YTOJIOBHO-ITPOIIECCYaIbHOTO Kofekca Poccuiickoit Peneparmm»':

- 3aKOH HE IpeJyCMaTpUBAET BO3MOKHOCTHU NMPUMEHEHHSI 0COO0Tr0 MopsaKa
NPUHATHUS CyA€OHOTO PEIICHUS B OTHOILIEHUH HECOBEPUIEHHOJIETHETO, TOCKOJIBKY B
cuny 4. 2 cT. 420 VIIK P® nipousBoACTBO MO YTOJOBHOMY JI€JIy O MPECTYIJICHUH,
COBEpUICHHOM HECOBEPIICHHOJIIETHUM, OCYILECTBISETCS B OOIIEM MOPSJIKE,
ycTaHoBJIeHHOM 4. 2 1 3 VIIK P®, ¢ uzpatusamu, npegycmorperssiMu 11 S0 YIIK
P® (m. 28 mocranoBneHus);

- eclld MO Jelly OOBHHSETCS HECKOJBKO JIMI, a XOJaTalCTBO O
MIOCTAHOBJICHUH MPUTOBOpa 0e3 MpOBEACHUs CyAeOHOTO pa30MpaTebCTBA 3asiBUIL,
JUILIb OJUH OOBHUHSEMBIN, TaKOE JI€J0 B OTHOLUEHUH BCEX OOBUHSAEMBIX JIOJKHO
paccMaTpuBarbes B 001IeM nopsaake (1. 27 NOCTaHOBIICHHUS ).

Cornacue mNOTEpHEBIIErO0 Ha OCOOBIM MOPSIOK NPUHATUS CYIEOHOTO
pemenus (4. 1, 4 ct. 314 VIIK P®). Cornacue noTepneBIIero ABiseTcsi OMHUM U3
BAXHEHIINX YCIOBUI NPUHATHUS CyAEOHOrO pelieHus B 0COOOM MOPSAAKE, HO OHO
MOJKET 3asIBJISTbCS OOBHHIEMBIM 10 Hayala pacCMOTPEHHUS Jeia B CY/IE .

MHeHne MOTEepIeBIIEro MOXET OBITh TAaK)Ke BBISICHEHO MPH €ro JOMpoce,
IpU O3HAKOMJICHMM JAHHOTO YYacTHHKAa YIOJOBHOIO CYIOIPOM3BOJCTBA C
MaTepuajaMyd YroJIOBHOTO JIeda, B XOA€ BCTPEYH C HUM BHE MNPOLECCYAIbHOIO
nerctBusa U T.A. YIIK PO He KOHKpeTHM3UpyeT AAaHHBIA MOMEHT M HE CONEPKUT

3allp€Ta Ha TAKUC IIGI\/'ICTBI/I}I.

! Tlocranosnenne ITnenyma Bepxonoro Cymna P® or 5 mapra 2004 r. Ne 1 «O mnpuMeHEHWM CyAaMd HOPM
YromnoBHO-TporieccyanbHOro Kogekca Poccuiickoit @eneparnumy// CIIC KoHcynbpTaHT Imroc
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['maBHOE TpeOoBaHME 3aKIIIOUAETCS B TOM, YTOOBI MO3UIMS MOTEPIIECBIIETO
OblIa OTpakeHa MHCBMEHHO B MaTepuajax YroJOBHOro jJena, Oyab TO 3aluCh B
IPOTOKOJIE TPOLIECCYATbHOIO ACHUCTBUA, OTIAEIBHOE 3asBIICHUE, XOJIaTalCTBO, B
TOM YHCJIE MOJYyYECHHBIC MUCEMOM WJIM TP noMoliu (pakca, TenedoHorpamma.

[Ipexxne yeM yCTaHOBUTh M 3a(UKCHUPOBATH TMO3UIIMIO TOTEPIEBIIETO
OTHOCUTEIILHO 0CO0O0T0 TOpsiiKA MPUHATUS CYJCOHOTO pPEIICHHs MPHU COTNIACUU
O0OBHHSEMOTO C TPEIBSIBICHHBIM €My OOBHHEHHEM, CIIEJ0BATEII0, TO03HABATEIIO
WIN Cyldbe HEOOXOIMMO pPa3bsICHUTh €My XapakTep U MOCJIEACTBHUS CyAeOHOIro
pazouparenbcTBa, npeaycMoTpeHHoro riasoi 40 YIIK PO.

[lepeuncieHHble OCHOBaHWS U YCJIOBUS HEOOXOJUMBI ISl TPUHSTHUS
cyneOHoro pemieHuss B ocooom mnopsiyike. OMHAKO Kakue U3 HUX JOCTATOYHBI JIJIst
Ha3HA4YCHUS Takoro cyaeoHoro 3acemanus, Y [IK PO He permamentupyert. B cBsi3u ¢
TUM MPEACTABISAETCS, YTO Cy/IeOHOE 3acellaHne B 0COOOM TMOPSIKE MOXKET ObITh
HAa3HAUYCHO IpU HAJWYUU JABYX PACCMOTPEHHBIX OCHOBAaHUM, a TakKXKe IMpHU
HEYCTAHOBJICHUU CYJIOM K MOMEHTY Ha3HAUEHUS Cy/IeOHOTO 3aCeIaHus OTCYTCTBUS

KaKoro-JIn00 13 0003HAUYEHHBIX YCJIOBI/Iﬁ JaHHOTI'O pa36I/IpaT€JIBCTBa.

1.3 Pazauums Mexay cTaTycamMu NoJA03peBaeMoro u 00BMHAEMOTI0

YTros0BHO mponeccyanbHbll Koaekec P® 1mo-pa3HOMy TpakTyeT NOHATHSA
MO03pPEBaeMbIi U OOBUHSIEMBIH.

B rinase 7 ct. 46 YIIK P® noxo3peBaeMblid — 3TO:

- TUTI0, KOTOPOE OBLIO 3a7ep’KaHO B COOTBETCTBUU CO CT. 91-91;

- 1100 Takoe JUI0, K KOTOPOMY JO MPEabsIBICHUS OOBUHEHUS NMPUMEHEHA
Mepa IpeceyeHus;

- JIN1I0, KOTOPOE YBEAOMIIEHO O MTOJA03PEHUHU B COBEPILICHUH MPECTYILICHUS.

3azepxkaTh MOAO3PEBAEMOE JIUIO, COTPYAHUKH OPraHOB MOTYT TOJIbKO Ha
OCHOBAaHUHM: KOTJA JIMIIO 3aCTUTHYTO IMOCJI€ COBEPIICHUS MPECTYIJICHUS WU Ha

MCCTC CIro COBCPIICHUA, IIPpU YKA3aHHUHN CBHIICTGJIGP'I HJIK ITOTCPIICBIINX HAa JAHHOC
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JUI0, KaK TaKOe, KOTOPOE COBEPIIWIO MPECTYIUICHUE; MPHU HAJUYUU HA OHCKIE,
TEeJIE WU B KUJIUIIE JAHHOTO JIUIA SBHBIX CIIEIOB MPECTYIICHUS.

Tak xe B rmaBe 7 c1. 47 YIIK P® cymecTByer onpeneeHrne 0OBUHIEMOTO.
OOGBUHSEMBIN — ATO:

- TU110, POTUB KOTOPOTO BO30YKJIEHO YTOJIOBHOE JIEIIO;

- JIU110, MPOTUB KOTOPOTO BHIHECEH OOBUHUTEIIbHBIN aKT;

- JIUIIO0 B OTHOILIEHUH, KOTOPOTO BHIHECEHO MOCTAHOBJICHUE O MPUBJICYCHUU
€ro B KaueCTBE OOBUHSIEMOTO.

OOBUHSAEMBIN MOXKET SBIIATHCS MMOJCYIUMBIM, €CIIH T10 €TO JeTy Ha3HAUCHO
cyneOHoe pasOuparenbcTBo. [lociae BBIHECEHWS MPUTOBOpAa OOBHUHSEMBIN
CTaHOBHTCS OCYKJI€HHBIM. B cilyyae BIHECEHUS ONPaBIAaTEIbHOTO IPUTOBOpa ISt
O0OBHHSEMOTO, OH CTAHOBUTCS OTIPABJIAHHBIM.

Takum o00pa3om, MOJO3pEBAaEMbIl - 3TO YEJIOBEK, 3alOJ03PCHHBIA B
COBEPILICHUH TPECTYIUICHUs, a OOBUHSEMBIA - ATO YEJOBEK, MPOTHB KOTOPOTO
BO30YXXJCHO YrOJOBHOE JIEJ0 WM OH BBICTYNAeT B HEM OCHOBHBIM (DUTYpaHTOM
0OBHUHEHHS.

Takum o00pa3om, MOgO3peBaeMblii M OOBHUHSIEMBIM - MpoOLECCYyaIbHBIE
CTaTyChl OJIHOTO W TOTO K€ YEJOBEKAa B pa3Hble BPEMEHHBIC OTPE3KH, KOTOPHIC
OTJIMYAKOTCA Jpyr OT npyra. VMewTcs B BHUIy OTPE3KM BPEMEHU B paMKax
YTOJIOBHOTO MPOIIECCa.

Craryc moJio3peBaeMoOro U €ro OTJIMYHUE OT OCTaJbHBIX PACKPBIBACTCS B
cratbe 46 YTrojaoBHOro mpoiueccyajibHoro koaekca P®. B Hell cka3aHo, 4TO Tak B
YTOJIOBHOM MPOIECCE HA3bIBAIOT YEJIOBEKA, KOTOPBIM:

- CTaJl TeM, B UYb€M OTHOIICHUH BO30YIUIIN YTOJIOBHOE JIETIO;

- OBLT 3a/IepKaH B OMPEIEICHHOM MOPSIKE;

- TIpETEepIieBacT HA3HAYCHHYIO B OTHOUICHWU HET0 KaKylo-1u00 H3 Mep
peceyeHus;

- HOJYy4WJI YBECIOMIICHHUC O IMTOA03PCHHUH B COBCPIHICHNHU ITPCCTYIIJICHUA.
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[IpouieccyanbHblil cTaTyc oOBHHsiemoro ompeneiieH B crtathe 47 VYIIK.
CornacHo NyHKTY 1, OOBHHSIEMBIM 3aKOH Ha3bIBAET TOTO, B YbEM OTHOUIEHUU
BBIHECEHBL:

- IOCTAHOBJIEHUE O MPUBJICYEHUN B TAKOM KAYECTBE;

- OOBMHUTEJIbHBIN aKT;

- OOBUHUTENIBHOE [TOCTAHOBJICHHE.

OOBHUHSEMBI HOCUT TaKOW CTaTyC 10 T€X IOp, MMOKa B €r0 OTHOIICHWUU HE
Oyaer Ha3zHaueHO cyneOHoe 3aceganue. C 3TOro MOMEHTa OH OyJIeT HOCHUTh
Ha3BaHUE «MOJCYIuMBbI». Ecnmu mpuroBop OyneT OOBHHHTETBHBIM, TO CTaTyC
WU3MEHUTCS Ha «OCYKIAECHHBIN», €CIIA ONPABIATEIbHBIM - Ha «OIIPABIAHHBIN.

C ¢axTrueckoil TOUKU 3peHUsi, MOJ03PEBAEMbIN TOJBKO IOJI03PEBACTCS B
COBEpIICHUH TMPECTYIUICHHUS, a B OTHOILICHUH OOBHHSEMOTO CYIIECTBYET YiKe
HEKOTOpasi yBEpPEHHOCTb.

dakraMm, KOTOpbIE T'OBOPAT IPOTHUB 3aAEPKAHHOIO, MOXKET BIIOCIIECICTBUU
HANTHCH pyroe oObsicHeHue. A BOT (aKThl, KOTOPbIE UMEIOTCS BO BTOPOM Cllydae,
y’K€ J0Ka3aHbl, U UX JOCTATOYHO, YTOObI OOBUHUTH YEJIOBEKA.

C dhopmanbHOI TOYKH 3pEHHUS, CTATYChI OTJIMYAIOTCS APYT OT APyra Te€M, 4TO
JUIS X BO3HMKHOBEHHS TpEOYIOTCS pasHble MpolleccCyajabHble MOKyMEHTH. Ho
camasi CyILECTBEHHAs pa3HUIa MEX/ly TI0JJ03pEBaEMbIM U OOBUHIEMBIM - B HaOOpe
IIPOLIECCYAIBHBIX PAB.

OOBuHsieMBII 00ala€T TEMHU K€ IpaBaMH, YTO U TOJO3PEBAEMbIH, HO
UMEET U JIONOJIHUTEIbHBIE. DTO OOBSICHSIETCS €I1€ OJHOW pa3HULIEH MEXy HUMU:
IIOAO3PEBAEMBIM MOJKET CYIIECTBOBAaTh TOJBKO [0 KOHIIA IIPEABAPUTEIBLHOIO
pacciieJoBaHus, JaJIblIe OH CTAHOBUTCS OOBUHSEMBIM.

Takum o00pa3om, OCHOBHOE OTJIIMYHE JABYX IIPOIECCYaJbHBIX CTaTyCOB
Kpoercs B HauMeHoBaHuu. [lomo3peBaeMmblii He monydaer OOBMHEHHS B
COBEpPLIEHNH MPECTYIUIEHUs, a JIMIIb TOJBKO HAXOAUTCSA IMOJ IOJO3PEHUEM.
VYyacth 0OBHHSIEMOrO B OOJIBIIEH CTEIIEHH ONpPEAEIICHA, TaK KaK €My BBIJIBUHYTO

OOBHHEHUE U HE HCKJIIOYCHO, YTO OH B IIﬂJIBHCﬁHICM MNpCACTAHCT IICPCa CyAO0M.
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[IpoTuB mono3peBaeMoro UMerTCs (hakThl, KOTOPhIE C TEYEHUEM BPEMEHU
MOTyT omnpoBeprarbcsi. I[IpoTUB 0OBHHSEMOTO XK€, Kak MpaBUJIO, HMEKTCA
J0Ka3aHHbIE (DaKTbl, OPOBEPTHYTH KOTOPbIE OYyAET JOCTATOUHO CIIOKHO.

Otnnyarorcs IIPOLECCYaIbHBIE CTaTyChl U COMPSKEHHBIMU
IpoLecCyalbHbIMU JOKYMEHTAMH.

Eciu nns 0OBMHSEMOIro BBINMHUCHIBAETCS MOCTAHOBJIEHHE O MPUBICYEHUU
JWIa B JAHHOM CTaTyce, TO M0I03pPEeBaTh YeJI0BeKa MOTYT MO (PakTy BO30YKICHUS

YI'OJIOBHOI'O acjia. HpOCHC)KI/IBaCTC}I OTIIMYHUC U B IICPCUHC ITPOLCCCYAJIbHBIX IIPpaB.
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2 IIpo6.ieMbI ¥ TEHACHUMH B ONpPeeIeHMH CTATYCA MOA03PeBaAeMOro u

O0OBHHSAEMOI0

2.1 IIpo0JieMbl IPABOBOIO CTATYyCa MOA03PEBAEMOI0

Ananu3 nosoxxeHuid crarbu 46 YIIK P®, pernaMeHTUPYIOIIUX MPOLEIYPY
MpU3HAHUS WHAWBUJIA B KAueCTBE IMOJ03PEBAEMOr0, BBISBISIET, UTO HEKOTOPbHIC
KPUTEPUU HE TMOJHOCTBhIO aJIeKBaTHBI 3ajayaM 3allluThl MpaB CyObekTa U
ONTUMHU3AIIMU MPOIEcca YTOJIOBHOIO MPECICIOBAHMUS.

WNHummanuys yroioBHOTO MpoIecca MPOoTUB ONPEAEIEHHOTO UHIUBUIA CPa3y
M HE NPUBOAUT K €ro CcTarycy IOA03pPEBAeMOro, BEAb B CaMOM Haydalie
paccienoBaHds y OOBHHHUTENSI MOXET HE OKa3aThCsA JOCTATOYHOTO KOJIMYECTBA
(bakToB W JOKa3aTeiIbCTB, HEOOXOAMMBIX I HEJIBYCMBICIEHHOTO BBIBOJA O
BUHOBHOCTM 3TOTrO JIMIIA B MPECTYIUICHUU. TO K€ Kacaercs W MpoLeIypbl
YBEJIOMJICHUSI O TMOAO3PEHUU B TMPECTYIUICHUHU, KOTOPOE TaKXKE HE SIBISETCA
aOCOJIOTHBIM ~ OCHOBaHUEM i  TMPUIKHCHIBaHUS  KOMY-JIHOO  craryca
M0/103PEBAEMOTO.

N3ydyeHune mpaBOBBIX HCTOYHHUKOB M CYICOHOM MPAKTUKK MOATBEP)KIACT, UTO
CEroJHs IPUMEHEHUE [AHHOTO IIPAaBOBOT0 MEXaHW3Ma OrPAHUYEHO CTaguei
MIPEIBAPUTEIHHOTO CIIEICTBUS, UYTO CyKaeT cepy ero JACUCTBUS U MPEISITCTBYET
MOJIHOMY PACKPBITHIO BO3MOXKHOCTEH ISl 3aIIUTHl HHTEPECOB OOBUHSIEMOTO.

B pamkax rapaHTuil mpaB apecTOBaAaHHOTO MHAMBHAA OCOOYIO 3HAYMMOCTD
npuoOpeTaeT acleKkT, KacaroU[UiCs BPEMEHHM Hayana JCWCTBUS €ro Mpas, B TOM
quclie TIpaBa Ha 00OPOHY, YTO JJAET €My IAHC KOHTPACTUPOBATh OOBUHEHUS.

VYTo70BHO-TIpOIIeCCYaTbHBIN KogeKe PD BKitogaeT B ceOsl MEpPHI IO 3aIlUTe
npas 3a€pKAHHBIX, B YaCTHOCTH, oOecreynBaer BO3MOKHOCTb
KOH(UICHIINATBHON BCTPEYM C aJBOKATOM JO MPOBEJCHUSI MEPBOrO JIOIMpoca.
Onrako 3¢ (GEeKTHBHOCTh 3THX MEP YacTO MOAPHIBACTCS NMPU MX MPUMEHEHWU Ha

IIPAKTHUKC.
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W3yuyeHne 3aKOHOAATENIBHON TMPakTUKU M Ompoc  IpodeccroHalIoB
YTOJIOBHOTO PO3BICKA BBISBHIIM, YTO 3a4acTylO HENb3sl TapaHTHPOBATh MPHUOBITHE
aJiBOKara, BBIOPAHHOTO 3a/iepKaHHBIM, B TEUEHHUE IMEPBBIX 24 YaCOB IOCIE €ro
apecta. YMEHBIIEHHE 3TOrO0 BPEMEHUM MOXKET MOABEPTrHYTh PHUCKY JOCTYN K
BBICOKOKAYECTBEHHON MPAaBOBOM NOIIEPKKE, B TO BpeMsl KaK €ro MpOJIJICHUE
MOJKET IOMEIlaTh ChIIIMKAM (JO3HABaTeIsIM) OCYLIECTBUTh BCE HEOOXOIUMbIE
IPOLIEAYPHl B OTBEIACHHBIE 48 4YacOB I ONPENEIEHUs NMPEIBAPUTEIBHON MEPBI
OTpaHUYCHUS.

Kpome Ttoro, mpu peanmszanum 48-4acoBOro mnepuoaa g 3aJCprKaHUs
BO3HUKAIOT TPYAHOCTH, TAK KaK 3aKOH HE yCTaHABIMBAET KOHKPETHbIE TPEOOBaHUS
OTHOCHUTEJIPHO MOMEHTa JOCTaBKM 3aJE€PKaHHOIO K CIIEIOBATENII0 WU
JI03HABATENIO U MPOIIETyphl UHOOPMHUPOBAHUS €T0 O MpaBax.

IIpr ocyliecTBIEHUA NPABONPUMEHHUTEIBHON JEATEIIbBHOCTH HMHOTAA
BO3HUKAIOT CHUTyallu, KOIJa, M3-3a CTPEMJICHUS K IPOLECCYyalbHOW SKOHOMUM,
CJIeIOBaTeId BHOCST B JOKYMEHTALMIO IO 33J€PKAaHUI0 HE peajbHOE BpeMs
apecta JIMLAa, & MOMEHT €ro JIOCTaBlI€HUsA. Takol NOIXOA MOXKET BECTH K
HAPYIICHUSAM rapaHTHPOBAHHBIX 3aKOHOM TIPaB 3a€PKaHHOTO. |

OTcyTCcTBUE SICHBIX HOPM, OIpPEACISIONIMX MOMEHT Hayana 3aJep:KaHus U
MEXaHM3M IMojacuyéTa 48-4acoBOro mnepuoja 3aaepKaHus, MOPOXKAAECT IPABOBOU
BaKyyM. OTO BeAET K PpHUCKY MPEBBILEHUS MOJIHOMOYUN CO CTOPOHBI
IPaBOOXPAHUTEIBHBIX OPraHOB W OJHOBPEMEHHO OCIAONSET 3aluTy MpaB JIHII,
HaXOISAIIUXCS O] CTPa)Kei.

OTHOCUTENBHO MPOLEAYPHOrO cTaryca JIMLQA, HaXOAALIErocs IOJ
NIOJIO3PEHUEM, CIEAYET NMOMYEPKHYThb, YTO 3aKOHOJIATEIBCTBOM, B YAaCTHOCTH B
cratbe 46  YrOJOBHO-IIPOLECCYAIbHOTO  Kojmekca  P®,  ycTaHOBIICHBI
WCKIJIFOUUTENIBHO TpaBa 3TOTO JIMIA, B TO BpPeMs KaK HOPMBI, KacalOlUECs €ro
00s3aHHOCTEH, HE BKIIOYEHBL. OTO CO34aéT OCHOBAaHHUSA JUIS AKTUBHBIX
oOCYXXJIeHHII W CIOpPOB CpEAM IOPUCTOB M OIKCIEPTOB B cdepe YrolOBHOTO

IIpaBoOCyausl.

! Tro6asckuii, A. HoBble pycckue yronoBHsle npouecchl / A. Jlrobasckuit. - M.: Kuura no Tpe6osanuro, 2020. C.89
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HekoTtopsie mpaBoBenbl YOEXKIEHBI, YTO HWHTEPHPETUPOBATh IEPEUYCHD
MPOLIETYPHBIX JOJTOB IOA03PEBAEMOr0 HYXXHO OoJiee CBOOOIHO, OMHPAasCh Ha
NpEANUCAaHus] YW OrpaHUYEHHUs, BBEIAEHHBIE 3aKOHOAATENbCTBOM. (OmHaKo,
BCTPEYACTCSI W MHEHHE CpPEId CHCIUAINCTOB B 00JaCTH IOPUCTIPYACHIIMH O
HEOOXOMMMOCTH TMPSAMOrO 3aKpeIUIeHUWsT B  3aKOHE BCEeX O00s3aHHOCTEH,
BO3JIaraeMBIX Ha I0103peBaeMoro. !

MBI OTHOCHMMCSI TIOJIOKUTEIIBHO K MHUIMATUBE O BHECEHWHM W3MECHECHUW B
YT0n0BHO-IIPOLIECCYaATIbHBIN KOJIEKC Poccuiickoii Odenepanuu,
NpeAyCMaTpUBAIOIIUX YTOYHEHHE CIHCKa 00s3aTelIbCTB, BO3JIaraéMbIX Ha
moyto3peBaeMoro. Takoil mar obecmeunt Oosiee YETKyro AUQGEpPEHITHAIINI0 €ro
MOJIOKEHUST B KOHTEKCTE YTOJIOBHOTO pPa30UpaTenbCcTBA, PACIIUPUT TapaHTUU
3alIUTHl TPaB M 3aKOHHBIX MHTEPECOB BCEX YYACTHUKOB MPOIECCA, a TAKKE
CIOCOOCTBYET YPETYIMPOBAHUIO 1€0ATOB, KACAIOIIUXCS TPAKTOBKU ATUX MOMEHTOB.

B 3aK/IIOUHUTENBHBIX 3aMEYAHUSAX CTOUT TMOAYEPKHYTh, UTO CTaTycC
MOJTIO3PEBAEMOTO B PaMKax POCCHICKOTO yTOJIOBHOTO 3aKOHOJATEIBCTBA 00 1aeT
OTIPEICTICHHBIMU CITA00CTIMMU.

Henocrarounast onpenen€HHOCTh KPUTEPHUEB NI UACHTHU(HUKAIIMKA CTaTyca
«IOJ03PEBAEMOr0», OTCYTCTBHE B YTOJOBHO-IPOLECCYAIBHOM Kojekce Pd
J€TAIM3UPOBAHHBIX MPOLEAYP OTHOCHTEIBHO MOMEHTA Hayana 3aJIepKaHusl,
METOAMKHU yuéTa 48-4acOBOro Mepruoja sk TAKOBOTO, BMECTE C HE 3aKPETUIEHHBIM
HA 3aKOHO/ATEIbHOM YPOBHE CIIMCKOM OOS3aHHOCTEM JIMI], UMEIOUIUX JaHHBINA
CTaTyC, 3aTPYAHSAIOT MPABOMPUMEHUTEIBbHYIO JIEATEIIBHOCTh U MOTYT MPUBECTU K
OTPAHUYEHHUIO MPAB U UHTEPECOB MOJI03PEBAECMBIX.

Y4uuThiBasi U3NOKEHHOE, KaXKETCS 1e1ecO00pa3HbIM BHECEHUE N3MEHEHUI B
YTOJIOBHO-TIPOIIECCYATBHBIA KOAEKC JJIs1 TUKBUIAINHA OOHAPYKEHHBIX HEJOCTATKOB
M YIy4lIEHHs IIpOLEcCa OCYLIECTBICHUS  CIICCTBEHHBIX MEPONPUATHM,

BK/IIOYAIOIIKX B ceost Y4aCTHC JINL, HAXOAAMUXCA ITOA ITOJO3PCHUCM.

' Cemenos, M. A. TlomospeBaeMbiii Kak cyObekT yrososHoro mpomecca / M. A. Cemeno. — Tekcr :
HenocpeacTBeHHBIH // Momomoit yuensrit. — 2024. — Ne 35 (534). — C. 104
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OBoOLUs NPOLECCYAIBHOIO MOJOKEHUS JIMLA, HAXOAIIETOCs B CTaTyce
MOJI03PEBAEMOT0, JIOJKHA HALIENIMBAaThCA Ha OOECHEUECHHWE PABHOBECHUSI MEXIY
LEISIMU TIPOBEJICHUS JEHCTBEHHOI'O JIO3HAHMS W YIOJIOBHOIO IIPECIIENOBAaHUSA U
MMIIEPATHBOM HEYKOCHHUTEIIBHOTO YBAXXEHUS IPAB YEJIOBEKA, HAXOIALIErOCs ITOJ
3aIIATON NPUHIINIA IPE3YMIILNUNA HEBUHOBHOCTH.

IIponenypa apecra u  mocieAyrouiee KOHBOMPOBAHUE  JIMYHOCTH,
HaxOJSIIEHCA MOJ NOJO3PEHUEM, K JIO3HABATEIIO WM HHOMY CJIEACTBEHHOMY
OpraHy He KBaIM(QUIMPYIOTCS KaK aKT YTOJIOBHOI'O MPOLIECCa B €r0 KJIACCUYECKOM
NOHUMAHUU. OTH  JEHUCTBUA  BBINOJHAKT CTPOrO  BCIOMOTAaTENbHYI U
NOATOTOBUTENIBHYI0 (YHKIMIO B paMKax CIEACTBHS W HE IMOApPa3yMeBaroT
HEMEJUIEHHOTO ITPUCBOEHUS CTaTyca «II0A03PEBAEMOr0» JaHHOMY JIUILY.

B cooTBeTcTBUM € YTrOJOBHO-IPOLIECCYABHBIM KOJIEekcoM P®, craryc
II0JI03PEBAEMOr0 MPUCBAUBAETCS JIMIy B MOMEHT, KOIZa OpraH JIO3HaHWA WIIN
cienoBaTenb OGopMmiIieT U BblAET O(UUUANBHBIA JTOKYMEHT - HPOTOKONI O
3a7ep>KaHuM, MOATBEPKIAFOIINN TaHHBIN CTaTyc.1

TeM He MeHee, caMm IpoLEcC apecTa U IOCIEAYIoIIee KOHBOMPOBAHUE B
CIICIMAJIBHBIE YYPEKJCHHUSI HETNOCPEICTBEHHO HApPYLIAET MpaBa 3adepKaHHOTO,
OTrpaHUYMBasi €ro CBOOOY ¥ MPaBO HA HEMTPUKOCHOBEHHOCTH JINYHOCTH.

B crpemiieHun yMeHbIIUTH MPOOJIEMBl, BO3HUKAIOIIKME IPU 3a/epKaHUU,
POCCHUICKOE 3aKOHOJATENIBCTBO, COIIACHO CTaThe 46 YTOIOBHO-NPOLECCYATBHOTO
Kojgekca P®, rapaHTHpyeT 3alepKaHHOMY BO3MOXHOCTH BOCIIOJIB30BaThCS
ycllyraMu aJBoKaTa. AJIBOKaT B KOHTEKCTE YTOJIOBHOTO pa30HUpaTesbCcTBA - 3TO
KJIIFOYEBOM YYACTHUK MpOLEcca, KOTOPBIA 3aKOHOJATEIBHO YIOJIHOMOYEH
3alMIIATh IPaBa U MHTEPEChl OOBUHSAEMBIX WM MOJ03PEBAEMBbIX, IPEIOCTABIISASA
UM KBaJIU(UUHPOBAHHYIO MPaBOBYIO MOAAECPKKY. OO0 3TOM IpsIMO TOBOPHUTCS B
MepBOM 4acTu cTaTtbk 49 YTOJIOBHO-IIPOLIECCYAIBHOTO KojJieKca PO.

B03MOXHOCTh IPUBIEKATh 3AIIUTHHUKA JUIA MPEACTABUTENBCTBA UHTEPECOB
HE TOJBKO OOYCIIOBJICHA KIIFOUEBBHIMH 3aKOHOJATENbHBIMU akTamu Poccuu, HO U

MNOAKPCILULACTCA HMHBIMH HOPpMAMH, 3alllMINAOIIUMH HHANBHUAYAJIBHBIC IIpaBa U

! Opnosa, A. A. Konuenuus peabuiuranuu B poCCUHCKOM yrosoBHoM mpouecce / A.A. Opiosa. - M.: TOuuTH-
[Hana, 3akon u mpaso, 2022. C.165
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cB00OIbI. OcHOBoOMoOJNIAararomui mpaBoBoil MoKymMeHT Poccuiickoit deneparuu,
Konctutynusi, B cBoeii cratbe 48, yacth 1, oOecreynmBaeT KaKIOW JHUYHOCTHU
JIOCTYTI K KBaTU(UIIUPOBAHHOM MPAaBOBOM MOJIEPKKE.

[IpaBo Ha yyacTue 3allIMTHUKA B YTOJIOBHOM IPOIIECCE MPEICTABIIAET COOOM
byHIaMEHTAIbHYIO COCTaBJISFOLLY IO OCHOBOIIOJIAraroIero IIPUHIIUIIA
COBPEMEHHOM YyTOJOBHO-IIpoliecCyanbHOM cucteMbl Poccum, oOecrieueHHyo
cTatber 16 YrooBHO-TIpoIiecCyalibHOTO Kojekca Poccniickoit deaepanuu.

CornacHo mnonoxeHussMm Bropoil udactu 49-ii crateu YIIK P®, mpaBom
BBICTYIIaTh B POJIM 3aIIMUTHHKA JIUII, OKA3aBIIMXCS MO/ CTPaKEeH M0 OOBHHEHHIO B
COBEPIICHUU YTOJIOBHBIX MPECTYIUICHWM, HAJACICHO HWCKIIOUYUTEIBHO JIWIIA,
uMerolre kpanuduxaiuio aaBokara. Poccuiickoe 3aKOHOATENbCTBO AUKTYET JBa
3aKOHHBIX  CIoco0a  TPEIOCTaBICHUS  OOBHHAEMOMY  MPOQECCHOHATBHON
IOPUANYECKON OAAEPKKH B XOJ€ YTOJIOBHOIO ITpolecca.

- [Ipurnamenue 3aUTHUKA;

- Hasnauenwe 3amurHuka’.

[Ipurnamenue ajgBokaTa K OKa3aHUIO IOPUIUYECKUX YCIYT OGOPMIIIETCS
yepe3 oduimaabHOe 3aKIIOUYEHHE JOroBOpa Ha MPEJOCTaBICHHUE HOPUIUYECKOU
MOMJICP)KKHA, B COOTBETCTBUM C KOTOPHIM KIHMEHT OOS3yeTCsl BBIIJIATUTH
YCTaHOBJICHHOE BO3HArpakKJeHue 3a MpodeCcCHOHANBbHYIO MOMOIIb aJBOKAaTa, Kak
3TO NPEAYCMOTPEHO B TNEPBOM M BTOPOM YACTAX JBAALATH IMSITOM CTaTbU
®denepanbHOro 3akoHa «O0 aIBOKATCKOM ESITEIbHOCTH U aIBOKAType».

Cornacuo nepBoi yactu 50 cTaTbu YTOJOBHO-IPOLIECCYATBHOTO KOJIEKCa
P®, BO3MOXHOCTH 3alpOCUTH 3AIIUTHUKA MPEAOCTABICHA B CBSI3U C TEM, 4YTO
MMEIOTCH:

- MOJO03PEBAEMBIH IO JIEITY;

- oduuMaTbHbIe MPEACTABUTEIN HECOBEPIICHHOJETHUX WU JIUI, HE
MMEIOIIUX J1€ECTIOCOOHOCTH, HAXOASAIINXCS TTO/1 MOJI03PEHUEM;

- ApyTruc jinna, BbICTYIIAIOIMHUEC OT UMCHU HUJIN C PA3PCIICHUSA 0OBHHSIEMOTO.

' Or npecrymienus k Hakaszanuio (ITOMyJsSpHO O KPMMHHOJOIMH, YrOJOBHOM IIPaBE, YrOJOBHOM IIPOLECCE U
kpumuHaIHCTHKE). - M.: O6mectBo "3Hanne" PCOCP. Jlennnrpanckoe otaenenue, 2020. C.169
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B MoMmeHT, Korma IO 3aJep)KUBaeTcsI, OHO oOperaeT INIpaBO Ha
KOHCYJIbTAlIMIO C aJIBOKATOM, OJIHAKO B PEATIbHOCTM AKTHMBHU3allMs 3TOr0 IpaBa
3a4acTyr0 OTKJaJbIBaeTCcs. JTa 3a7epkKka B OOJbIIed Mepe CBsA3aHa C
MPOLICTyPHBIMA HOPMaMH, KacaroIIMMHCS OCYIIECTBICHUS Tele()OHHOTO 3BOHKA
MIOCJIE apecTa U YBEAOMIICHUS POJACTBEHHUKOB O IMPOU3OIICAIIEM 3aCPHKAHUU.

3aTeM cieayeT IMOANMCAaTh KOHTPAKT C IOPUCTOM W O0GOPMUTH Opjiep Ha
MPOBEJICHUE MPOLIEAYp, YTO TpeOyeT OompenesieHHOro BpeMmeHu. B peanbHOCTH
aJBOKAaT CIIOCOOCH HadaTh B3aWMOJICUCTBHE C 3a7epKaHHBIM M aKTHUBHO
Y4aCTBOBATh B 3AIUTE JIIIb CITYCTS MPOMEKYTOK BPEMEHHU.

CnenoBaresibHO, HENOCTaTKM B 3aKOHoOAATeNbHOW cucreMe Poccum
CTaAHOBSITCSI OCHOBHOM IMPUYMHOM ITOM MPOOIEMaTHUKH.

3aKOHOAATENBCTBO TapaHTUPYET 3allMTy MpaB 3aJCPKaHHBIX JIAI[ C
MOMEHTa MX 3ajiepkaHusd. OJHaKO IPOIECC BOIUIOMICHHWS ATHUX MHpaB B KU3Hb
UMeeT MPoOebl, TaK KaK HE BCE MPOLIEAYPhI YETKO perjaMeHTHPOBaHbI. B ciyyasx,
KOT/Ia WHIWBHIYYM HE CIIOCOOCH CaMOCTOSITEIbHO OOECIIeYUTh CBOE IMPaBO Ha
3alIUTy, BCTYIAET MPOIEAypa TOCYyAapCTBEHHOI'O HAa3HAYEHHUs aJBOKaTta. ITO
MPOUCXOJNUT IO WHHIIMATHBE OPTaHOB O3HAHWUS WJIM CICICTBUS, OOS3aHHBIX
3aKOHOM TapaHTUPOBATh IMPABOBYIO MOMOIIbL HE3aBUCUMO OT JKEJaHUS WIIH
BO3MOXKHOCTEH 3ajiepkaHHOro. Jlaxke eciu JUYHO BBIOpAaHHBIA 3aIllUTHUK HE
MMEET BO3MOXHOCTHM TMPUCYTCTBOBAaTh, CYJ WU CJEAOBaTeIb OOs3aHbI
VHULMMPOBATh HA3HAYEHUE JIPYroro aJBOKaTa Ui MPEIOTBPAILCHUS HAPYIIECHUS
MIPAB HA 3aIIUTY.

3a1ava Ha3sHAYEHHMS aJBOKATA 3aKJIFOYAETCA B TOM, YTOOBI M30aBUThH KIMEHTA
OT 00s3aHHOCTH CaMOMY HCKaTh IOPHUCTA M OIIaYMBATh €0 YCIYT'H, BKIIOYAs BCE
CONYTCTBYIOIINE (PUHAHCOBBIC U3JEPIKKHU.

Pacxonpl Ha BO3HArpaXacHWE aJBOKATOB, HA3HAYACMbBIX IS 3alUTHI B
YTOJOBHBIX  JleNaX, TOKpeIBalOTCA W3  (demepanpbHOro  Oromkera.  ITO
MPEyCMOTPEHO  MOJIOKEHUSIMU  IATOM 4Yactd  S0-i  cTtatb  YTOJIOBHO-
npoieccyalbHoro kojaekca P® u BocbMmoi uvactu 25-i ctatbu depepanbHOro

3aKoHa 00 aJIBOKATCKOM JICSITCILHOCTH.

36



Oty QakTophl ABHO BBICTYIAIOT B MHTEpPECaX rOCYIapCTBEHHOIO aJIBOKAaTa.
Ho Henb3st urHopupoBaTh MPUCYTCTBYIONIUE HETOUYETHI.

IlepBOoHaYaNbHO, aPECTOBAHHBIM JTUIIAETCS BO3MOMXKHOCTU CaMOCTOSATEIIBHO
BBIOpaTh 3alMTHUKA, MPUHYIUTEIBHO MOJy4yas aJBOKaTa OT TOCYJapCTBEHHBIX
opraHoB. Takoe TIOJOKEHHE [JEeJ MOXKET OKa3aTbCsl HENPUEMIIEMBbIM IS
MO/3AIIMTHOTO, TOCKOJIbKY BO3MOXHBI KOH(IMKTHI M HEIONOHUMAaHUS C
HA3HAYEHHBIM IOPUCTOM H T. 1.

B koHTEeKcTe POCCUIICKON YTOJIOBHOM IOCTUILIMU MPHUHATO, YTO O0S3aHHOCTD
0 Ha3HAYECHHMH 3AIIUTHUKA MEPEXOJUT K CIECIOBATENI0 WA COTPYIHHKY OPraHoB
MIPEIBAPUTEIHLHOTO PACCiIeIOBaHMUs, HEMEJICHHO TIOCTIE TOTO KaK OyAeT COCTaBJICH
MIPOTOKOJ O 3a7iepkaHuu 00BUHAEeMOro. C Ipyroil CTOPOHbI, CUJIOBBIE CTPYKTYPhI
0 MOMEHTa I[epeJadyd [OJ03PEBAEMOI0 Ha JalbHEHIlIee CIEJCTBUE HE
3aHUMAIOTCS BOMpPOCAMU OOECIEYeHHs] IpaBa Ha 3allUTy, YTO BBISBIAET
oTpe/ielICHHbIE HEJJOCTATKH B HOPMATHUBHO-TIPABOBOM Oa3ze.

[IpaBoM Ha aJBOKAaTCKYIO MOMOIIL O0JIaZaeT 3ajep>KaHHBIM cpa3y MOcCIe
dakra 3aaepxkanusa. Kpome Toro, apectyroiiue JOMKHBI YBEIOMUTD 3a/I€PKAHHOTO
0 ero mpase oOpaTUThCS K aaBoKary. OAHAKO BBINOJHUTH JAHHOE MPAaBO HE B UX
KOMIIETEHIIUU.

CrnenoBaTelbHO, CYOBEKT, OKAa3aBIIMICS B aHAJIOTUYHOM TOJOKECHHH,
JOJHKeH MMETh MH(OPMAIMIO O CBOEM 3aKOHHOM TIpaBe Ha 3alpoc Ha3HAYCHUs
3allIUTHUKA HEMEJJIEHHO TI0 OKOHYAHUU TIPOLIEAYPHI 3a€pKAHUS.

JIuiy, B3SITOMY IMOJ CTPaXKy, HPEAOCTABISETCA 3aKOHHOE IpaBO Ha TO,
YyTOOBI MPEAOCTABIIATh MM BO3AEpXKAThCA OT Aaud NokazaHuil. [lox monsTHeM
«TOKa3aHus Mojpa3syMeBaeTcsi HHpopMalus, KOTOPYIO 3aJIep>KaHHBIA pa3iensier
C TIPENICTAaBUTEISIMH TPaBOMOpPSAIKa B Xoze aompoca. OOBIYHO, HEMOCPEACTBEHHO
MOCJIE apecTa, 3aJEpAKAHHOIO MPOCAT [aThb IOKa3aHUsA C LEJISIMHU, HalpUMep,
peuieHuss O Hayale YroJIOBHOTO TMpPOIECCa, BBISBICHUS CONPUYACTHBIX K
[IPaBOHAPYIICHUIO JIMILI, ONPEAEIECHUS UX MECTOHAXO0XKICHUS U IPYTUX LIETEH.

OTU  OOBICHEHUS SABJIAIOTCS MPEANOCHUIKOM W OOBIYHO MpeaBapsIoT

IIPOLIEAYPHBIN ATAIl, TAKOW KaK JTOIIPOC.
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KirtoueBbIM pazimuueM MEXIy IOJy4YeHHEM OOBSICHCHHMH M IIPOBEICHHEM
JOTpoca SBJIACTCA TO, YTO TOJIYYCHHUE OOBSICHCHHH HE MOANaaaeT I0J
IOPUINYCCKHUE PAMKH, YCTAaHOBJICHHBIC YTOJIOBHO-IIPOIECCYaTbHBIM KOJIEKCOM PO,
IIPOBOJIMTCS BHE PaMOK O(HUITHAIBHBIX MPOIECCYaIbHBIX JICHCTBUH, a TIOTOMY HE
MOJKET JIeYb B OCHOBY JIOKa3aTeIbHOM 0a3bl B paMKaX YIOJIOBHOTO PacclieIOBaHU.
C npyroit CTOPOHBI, JOIPOC MPEAINOIaraeT ClelHaJIbHO OPraHu30BaHHBIN MPOIIECC
cOopa ImoKas3aHuii ¢ HeIbio GOPMUPOBAHHUS TOKA3ATENBCTB 110 JIeiTy. !

CrnenoBaTelIbHO, HWBJIOKCHHBIC apryMEHTBI HE 00JaJaloT  IIPaBOBOM
3HAYUMOCTBIO JUIS JICTAIBHOTO aHaju3a YTrOoJOBHOIO Ipollecca, HE MOTYT
BBICTYIIaTh B KadecTBe (yHIAMEHTa A NPEAbSIBICHUS OOBHHEHHUH, a TaKUM
00pa3oM, He IPUMEHHUMBI IIPH ONPEIACIICHUH CYJACOHOT0 PEIICHUS.

HopMaTtuBHOE yperynmpoBaHHe Mpoliecca MONTyYCHHs TOKa3aHUil TpeOyer
TOpabOTKH.

HccnenoBaHue onbITa YKa3bIBaeT Ha TO, YTO paOOTHUKH HOJUIIUHA U JPYTUX
CWJIOBBIX CTPYKTYP PEryJIIPHO IMPHUMEHSIOT METOJI, TTIOX0KHUI Ha HHTEPPOTaIHIO, B
IIPOIIeCCe U3BJICUCHUS IMOKA3aHUI OT JIUII, HAXOISAIIUXCS IO IIOI03PCHUECM.

NHaMBUAYYyM B COCTOSIHMM 3aJiep)KaHUs 00J1ajjacT 3aKOHHBIM ITPaBOM
BO3JICPXKATBCS OT IPEIOCTABICHUS PAa3bsICHCHHH IO CHTyalud. Bmecto 3Toro,
3aJIepKaHHBIA MOXKET BBIPA3UTh CBOIO MO3UIIMIO, HAIIPABUB O(UIIMAIBLHOC ITHCHMO
C apryMeHTalnel CBOero BEIOOPA MIIM BEIOpATh CTpAaTeruio MordaHus. KiroueBsiM
MOMEHTOM SIBJISICTCS TO, YTO Ha IIPOTSHKCHUH BCETO BPEMCHU 3aJICPyKaHHMS, YEIIOBCK
MOXKET JICIUTHCS 3asBICHHUSAMH, BKIIOUYAIOIIUMH B ceOsl HETOYHBIC CBEJICHHUS, HE
0051Ch OBITh MOJABEPTHYTHIM IOPHINYCCKUM HAPYIICHUAM 32 Je3uH(OPMAIIHIO.

I[Ipu  odopmicHuu  OOBSCHEHHWI,  3aJCepPKAaHHBIA  HMMEET  IIPaBo
CaMOCTOSTEIILHO X M3JI0XKHUTh B IUCbMEHHOM BHU/IC.

Korga  3ammch  OOBSICHEHHMH ~ OCYIISCTBISCTCA  HEIOCPEACTBEHHO
COTPYIHUKOM  TIOJHUIMM WJIU  TPEJACTABUTEIIEM  CIICJICTBEHHBIX  OPIaHOB,
3aJIep)KaHHOE JIMIIO0 COXPaHsSeT 3a COOOH MpaBo JOOABUTH B IMPOTOKOJ JFOOBIC

KOPPCKTUPOBKH, YTOUYHCHHA MK JOIIOJHUTCIBHBIC MOJAHHBIC II0 3aBCPHICHHUIO

! PeikakoB, A. I1. 3amutHuk B yrososaoM npouecce / A.I1. Peokakos. - M.: Dk3amen, 2023C.145
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CBOETO O3HAKOMJICHHUSI C JOKYMEHTOM. JTa BO3MOKHOCTH SIBJISIETCSI KJIFOUEBBIM
MEXaHU3MOM [l YCTpPaHEHUs] WM TPEAOTBPAIICHUS BO3MOXKHBIX OIIUOOK,
HETOYHOCTEHN U MPEIYNPEKICHUS HEIIPABOMEPHBIX JICHCTBUIM CO CTOPOHBI OPTraHOB
MIPaBOMOPSIAKA.

OG6BuHsEMBIN 00J1aJIacT MPABOM Ha OOIICHHE W TOJyYEHUE HOPUANYCCKON
MIOMOIIM Ha CBOEM POJIHOM SI3bIKE JTMOO0 Ha JIF0OOM APYroM, KOTOPBIM OH BhIOEpET.
Kpowme Toro, emy rapantupyercs JOCTYN K yCJIyram MnepeBoguuka. Tem HE MeHee,
B peaju3aIiiy dTUX MpaB MOTYT BO3HUKATh CIICHU(PHUIECKUE TPYTHOCTH.

YTOJI0OBHOE TPOU3BOJICTBO, SIBISACH KIFOYEBBIM 3JIEMEHTOM OOECTICUCHHUS
BBITOJIHEHUS 3aKOHOB CTPaHBbI, IPOBOJIUTCS HA TOCYIAPCTBEHHOM SI3BIKE - PYCCKOM.
B Tex cyOwekTax deneparu, KOTOpPbIE UMEIOT CTAaTyC PECIyOJIMK, CYIIECTBYET
BO3MOXXHOCTh HCIOJB30BaHUS UX COOCTBEHHBIX O(PUIIMAIIBHBIX SI3bIKOB B pamMKax
YIOJIOBHOTO CYJOINPOU3BOACTBA, B JOIIOJHEHHUE K PYCCKOMY S3BIKY, KakK 3TO
omnpejieneHo B nyHkTe 1 ctatbu 18 YronoBHO-IIpolieccyanbHOro kojekca PO.

B cootBercTBHM ¢ yacThio 2 crathu 26 Koncturynun PO, kaxapiil UHIUBU]I,
npeObIBalOIMK  Ha €€ TeppuTopuu, o0jazaeT 3aluIIEHHBIM IIpaBOM Ha
MOJIb30BAHUE CBOUM POJIHBIM SI3BIKOM, a TakKXe CBOOOJY B BBIOOpE sI3bIKa st
oOmeHns, o00pa3oBaTEILHOTO TIPOIECcCa, BOCHUTATCIBHOW JCATEIBPHOCTH U
KYJIbTYPHOTO TBOPYECTBA.

KoHCTUTYLIMOHHBIE TIOJIOKEHUS AHAJIOTHMYHO NPUMEHSIOTCA K JIAIAM,
YYaCTBYIOIIUM B YTOJIOBHOM CYIOITPOU3BOJICTBE.

CornacHo ACHCTBYIOIIEMY 3aKOHOJIATEIIbCTBY, JIFOOBIC JIMIIA, YUYaCTBYIOIIHE
B YIOJIOBHBIX MPOILECCAX M HCHBITHIBAIOIIME TPYIHOCTH C NOHUMAHUEM WIIH
HCIIOJIb30BaHUEM PYCCKOTO SI3bIKa, 0053aHbI OBITH YBEIOMIICHBI O CBOEM 3aKOHHOM
MPAaBE HA BEJICHUE YTOJIOBHO-IPOUECCYATBHOM JIEATEILHOCTH Ha SI3bIKE, KOTOPBIN
SABIIAETCS IS HUX POJHBIM WJIM KOTOPBIM OHHU XOPOIIO MOHUMAFOT.

B peanbHBIX YCIOBHAX OCYIIECTBICHUE 3TOTO MpaBa IMPOUCXOIAUT 4EpPE3

MPE0CTABJICHUE YCIYT MIEPEBOIUHKA. !

! JTazapesa, B. A. 3amura npas JMYHOCTH B yroJoBHOM mpoiecce / B.A. Jlasapesa, B.B. 1sanos, A.K. Yrap6aes. -
M.: FOpaiir, 2019. C.86
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Urak, ¢ MoMeHTa 3aJepKaHUs WHAWBUIAYYM HAJEISAETCI IPaBOBBIM
CTaTyCOM II0/I03PEBAEMOI0 B paMKax YroJoBHOro mpouecca. Jlumo, umeroiee
CTaTyC MOJ03PEBAEMOr0, BHICTYIIAE€T KAK CTOPOHA YTOJIOBHOTO JI€J1a, HAXOASIIAsCs
HA PaHHEHW CTAJNU CIICICTBEHHBIX JECUCTBUM.

Haxoxnenrne nHANBUyyMa B pOJIU MIOJI03PEBAEMOTO CBUJIETENLCTBYET O TOM,
YTO MPABOOXPAHUTEIIBHBIE OPraHbl WM CJIEICTBEHHBIE CTPYKTYPHI YK€ BBIABUHYJIN
B €r0 a/pec KOHKPETHbIC OOBUHEHHS B HAPYIICHUN YTOJOBHOTO 3aKOHOAATEIHCTBA.
Tem He MeHee, 3T OOBUHEHHUS IIOKAa HE IMOAKPEIUICHBI HEONPOBEPKUMBIMU
JI0Ka3aTeIbCTBAMHU.

Hpyrumu ciioBaMu, MOJO3PEHHE SIBISIETCS CTaJME yroJOBHOIO Ipolecca,
WHUILIMMPOBAaHHOM HAa OCHOBE WH(OpMAIMH, NAIOIIeH OCHOBaHHUS MpeAroararb
y4acTHE WHIWBHIA B KPHUMHHAIBHOM JESHUW, OJHAKO MPU ATOM (DaKTHIECKUE
JAHHBIE  HEJOCTATOYHBI Uil  (OpPMAIBHOIO OOBUHEHHMS B  COBEPIICHUU
MPECTYIUICHUS.

CrnenoBarenbHO, MPUCYTCTBUE IOAO3PEBAEMOTO0 B YTOJOBHOM MpOLECCE
ABJISIETCS BPEMEHHBIM U OTPAHUYEHHBIM 110 CBOEU CYHIHOCTH.

C onmHO# CTOPOHBI, MOAO3pPEBACMBIH HAaYMHAET OQPOPMIIATHCA B pPaMKax
CUCTEMBI YTOJIOBHOTO IMPABOCYIMs, MOABEPrasch JCUCTBUSAM, HANpPABICHHBIM Ha
paccieoBaHuE U YCTAHOBJIEHUE €r0 MOTEHIMAIBHON BUHOBHOCTH, YTO BIICYET 3a
co0ol omnpenieI€HHbIE OrPAHUYEHUS U 00s3aTeabCTBA Mepea opranamu Biaactu. C
JIpYyroil CTOPOHBI, HA JAHHOM JTale NOJ03PEBAEMBIN €IIE€ HE HAJEJIEH CTAaTyCOM
OOBHHAEMOIO,  O3HavalluM Oonee  TDKEMYH  CTENEHb  HOPUAWYECKOU
OTBETCTBEHHOCTH U 00JIE€ CTPOrHe MPOLECCyalbHbIE MOCIEACTBUS, UTO AEJIAET €r0
CUTYaI[I0 MEHEE CII0KHOW MO CPAaBHEHUIO C OOBUHSAEMBIM.

beITh B cTaTyce MOA03pEBAEMOr0O - 3TO BPEMEHHBIA IMEPUOJ B Ipoliecce
BO3MOKHOTO OOBHHEHHSI YEJIOBEKA B COBEPIICHUHU MPECTYIICHUS, B XOJI€ KOTOPOTO
dbopmupyercsi O0OBHHEHHME JUIsl JAJbHEUIIEr0 pacCMOTPEHUS U TMPUHSITHUS
OKOHYATEJILHOTO PEIICHNS B paMKax CylAeOHOro pa30npaTebCcTBa.

Takum oOpaszom, kBanuduUKalMs WA KaK I0J03PEBAEMOro SIBISETCA

CHGHHCI)H‘IHOﬁ TOJIBKO IJIA CTaAUU IMPCABAPUTCIBHOI'O CICACTBHA.
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[Tocne 3TOrO 4YenoBEK, HAXOASIIMKICS MO MOJO3PEHHUEM, JTUOO MOTydaeT
cTaTyc OOBHHSEMOT0, JUOO IIPOILIECC YIOJOBHOIO TMPECIIEIOBaHUA B €r0
OTHOILIEHUH OCTAHABIIMBACTCS.

Jlns rapaHTUM TPOIECCyalbHBIX IIpaB IOJ03PEBAEMOr0 Ha 3alluTy B
YTOJIOBHOM IIpOIIeCCE, €My IMPEeAOCTaBICH OOMIMPHBIA HAOOp MpoliecCyaabHbIX
nHCcTpyMeHTOB. Kak ykazaHo B udactu 4 cratbu 46 YroJoOBHO-NPOLECCYATBbHOTO
kojiekca P@O, monpo3peBaemMblil UMEET MPABO:

-OBITh OCBEJOMJICHHBIM O XapaKTepe MPeIbsBICHHBIX OOBUHEHU;

- O3HAKaMJIMBAThLCA C MPOLECCYaIbHBIMU aKTaMH, KACAIOIIUMUCS €T0 TpaB, U
MOJIy4aTh UX SK3EMILISIPBIL;

- TIPEIOCTABISATh PA3bICHEHUS U JaBaTh MOKa3aHMs Ha JIIOOOM BBIOpAaHHOM
S3bIKE, @ B Cllydae HEOOXOIMMOCTH BOCIIOJIB30BATHCSA OECIUIATHBIMHU YCIyTaMH
MEPEBOAYHKA;

- MPaBy Ha OTKa3 OT MPEIOCTaBICHUSI OOBICHEHU U JJaud TTOKA3aHUT;

- BOCITIOJIb30BaThCSl YCIyraMu aJBOKara W OOECIEeUUTh BCTPEUYY C HHUM B
NpPUBATHOW M KOH(MUIEHIMAIHLHON OOCTaHOBKE, BKJIIOYAas BpeMsl O Hadaja
NIEPBOro OIMpOca JINLA, HAXOAAIIErocs Mo MOA03PEHUEM;

- IPEACTABIATh 10KA3aTeNIbCTBA,

- IOJIaBATh MPOLECCYaTbHBIE 3asBJICHNUS, TAKME KaK XOAaTaiiCTBa U OTBOJBL, a
TaKke O00KaJloBaTh JEUCTBUS; - y4acTBOBaTh B MPOIECCYaIbHBIX JICHCTBUSX,

HN3y4aTb IIPOTOKOJIbI 3THUX I[CﬁCTBHﬁ " IIPCABABIIATS K HUM BO3PaKCHHA.

2.2 Bompochl HPHAMYECKOT0 IOJIOKEHHUS JHULIA, OOBHHAEMOIO0 B

NpeCcTyJIeHUH

HeonpeneneHHOCTh  IOpUAMYECKOrO cCTaTyca JuWLA, OABEPrarolIerocs
YTOJIOBHOMY TPECIEIOBAHUIO, HANpPsSMYKO CBf3aHA C OCHOBOIIOJAraroluM
MPUHIMIIOM, 3aKpEIUIEHHBIM B OCHOBHOM 3akoHe Poccumiickot @enepanuu -
MPE3YMIIIIMEN HEBUHOBHOCTH, YCTaHOBJIEHHON cratbeil 49 Koucruryuun PO.

I/ICXOI[}I N3 JaHHBIX KOHCTHTYHHOHHBIX HOHO)KGHHﬁ, SIBHO BBITCKACT, YTO CTATyC
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OOBHHSAEMOIO CONpPSDKEH C OOMIMPHBIM HAOOpPOM IPAaBOBBIX MEXAHU3MOB,
npeIHa3HAYCHHBIX TSI 00ECTeUeHUs] €r0 BO3MOXKHOCTHM K aKTHUBHOM 3aliuTe B
KOHTEKCTE NMPEAbABIAEMbIX IPOTUB HETrO OOBUHEHUH.

Crates 47 YronoBHO-IIpOLECCYAIBHOTO KoJekca Poccuiickoit denepanuu
JETaNM3UpyeT INpaBa, NPEJOCTaBICHHbIE OOBHUHAEMOMY. OTOT IOPUAMYECKUN
OPUHLMII OJYEPKUBAET, YTO IMPABOBOE IOJOKEHUE OOBHUHAEMOTo oO0Jasaer
OOIIMPHBIM CIIEKTPOM TPaB, KOTOPBIM 3HAYMUTENBHO MPEBOCXOAMUT IpaBa JPYTHX
JML, YYacTBYIOIIMX B IIpOLECCE, TaKMX Kak CBHJAETENW. biaromaps 3HaHHIO O
NPEIBIBICHHBIX OOBHHEHUSIX, OOBHHIEMBIA pacroiaraeT IIMPOKUM apCeHaIoM
CPEICTB IS 3alUThl CBOMX UHTEPECOB U OCIIapUBaHUsI OOBUHEHUH.

OcHoBHast yepTa MpPaBOBOTO MOJOKEHUS OOBUHAEMOTO 3aKJIIOYAETCSA B TOM,
YTO HA HETO HE BO3Jaraercs Opems JOKa3bIBaHUS COOCTBEHHON HETPUYACTHOCTH.
EMy Takxke mNpenoCTaBis€TCs MPaBO MOJHOTO MOJYAHMS. OTOT CTaTycC
IPEOCTaBIsAET OOBUHSAEMOMY BO3MOXHOCTh AaKTUBHOIO y4dacTusi B IIpolecce
YTOJOBHOTO CYJIONPOM3BOJCTBA, BIMSS Ha pEUIEHUs cleAoBaresied U cylaed u
pearupyss Ha HHMX, B TOM 4YHCJIE IIyT€M HPEABABICHUS IPOLECCYATbHBIX
xonaTaiicTB. TakuM oOpa3oM, OOBUHSAEMBII BCTyHaeT B Ba)KHBIE MPOIIECCyaTbHbIC
B3aMMOJICUCTBUS €  JPYTMMH  YYaCTHUKaMHM  YTOJOBHOrO  Ipolecca.
3aKOHOJATEIBCTBO B BUAE  YTOJOBHO-IIPOLIECCYalIbHOTO  Koaekca P®
NPEIOCTaBIsAeT OOBHHSIEMOMY INUPOKHM CIEKTp TMpaB Ui 3allUThl CBOMX
UHTEpECOB. BrpoueM, cpeau  OrpaHMYEeHUM €ro  craryca  BBIIEIAETCS
OrpaHMYEHHOE MPABO YYACTHUS B ONPEJICICHHBIX CIEACTBEHHBIX MEPONIPUATHIX 0€3
WHUIIMATHBBL CO CTOPOHBI CaMOTO OOBHHSEMOTO WM €ro 3ammTel. M xoTs
0OBHHSAEMBII HAJIEJIEH MHOTUMU IIPaBaMH, BaKHO MOJAYEPKHYTh, YTO, B OTJIINYUE OT
00s13aHHOCTEH, KOTOPHIE 3aKOH HE MPEIyCMaTpPUBAECT s HEr0 B OTIWYHE OT
JOPYTUX NpOoLecCyalbHbIX QUrYp.

CrouT MOAYEpPKHYTh, UYTO B  pPaMKax POCCHICKOTO  YyroJIOBHO-
npoueccyanbHoro kojekca (YIIK P®) Tonbko y ABYX YYaCTHHUKOB YTOJIOBHOTO
Jena - IOJ03pEBAEMOr0 M OOBUHSEMOTO - HE OrOBOPEHBI 3aKOHOAATEIBHO

KOHKpeTHbIE 00s13aHHOCTH. VX cTaTyc onpenenén B oTaenbHbIX pasznenax YIIK PO,
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OJIHAKO B JTUX WM Jpyrux cratbiax Kojekca He mpomucanbl UX KOHKPETHBIC
OTBETCTBEHHOCTH Tepel TpolieccoM. Hampumep, OTCYTCTBYIOT — HOPMBI,
oOsi3pIBalONIME WX O€30TyIaraTeiabHO SBISTHCA 10 BBI3OBY JIO3HABATENsd WIIU
ciemoBarensi, COOM0IaTh MOPSI0K BO BpeMs CyAeOHBIX 3aceJaHUuil W BBIMOJIHATH
WHBIC BaXXKHBIE TTpOIIeCCyalbHbIe TPEOOBAHUS.

Muorue dkcmepThl B 00JacTH  IOPUCTIPYACHIIMH  MMOJYEPKUBAIH
KPUTUYECKYIO BOXKHOCTh YCTAHOBJICHHSI YETKHX 00S3aTEILCTB JJISI OOBHHIEMBIX,
BKJIIOYAsI X O0S3aHHOCTD SBJSITHCA B CYJ HIIU CIICJICTBEHHBIE OPTaHbl 10 MIEPBOMY
TpeOOBaHMIO, COOJIIO/IaTh YCTAHOBJICHHBIC OTPAHMYCHUS M HW30eraTh IOMBITOK
YKIIOHEHHsI OT IIpaBoOCyAus. B COBpeMEHHOM NPABOBOM NPAKTHKE TAaKOBBIE
00s13aTeIbCTBA MOTYT BO3JIOKUTh HAa OOBUHSEMOIO MCKIIOUUTEIBLHO 4Yepe3
MIPUMEHEHHUE OTNPEACIICHHBIX OTPAaHUYUTENBHBIX Mep. OHAKO M B TAKUX CITydasXx,
KaK, HalIpuMep, MPHU UCIOJIb30BAHUU MEPHI B BUJIE TTOJAMUCKU O HEBBIE3/IE, KOTOpas
onucaHa B cratbe 102 VYronoBHO-mpoueccyalbHOro Kojekca Poccuiickoi
denepariy, 3aKOHOJATENBCTBO HE  MPEAYCMAaTpUBAaeT  SICHOTO  IEPEYHS
MOCJIEJICTBUI JJIsl OOBUHSIEMOT 0, B CIIy4ae €ro HapyIICHH.

CormacHo crarbe 113 VYronoBHO-mpoueccyanbHOro kojaekca Poccuiickon
deneparny, O00S3aHHOCTh OOBHHSEMOTO SIBIIATHCS 10 BBI30BAM  CJICACTBUS
BO3HHMKAET TOJBKO IOCJIE MPUMEHEHHUS MEpPHI IMPOIECCYaTbHOTO MPUHYXICHUS,
KOTOpast 3aKJITI0YAETCS B MOJTYYECHUN OT HETO MUCHhbMEHHOTO O0S3aTEIbCTBA O SIBKE
(ct. 112 VIIK P®). be3 takux mep MpUHYXICHUS, OOBUHSIEMbIA O(QUIIUATBEHO HE
HAJICJICH HEOOXOJUMOCTBIO OTKIMKATHCS HAa BBI3OBBI CIEJACTBUA. DTOT MOMEHT
MoMuEPKUBACT, YTO OOBHHSEMBIC, JaXe NP HAIAYAU  00S3aTEIBCTB,
omnpeNe€HHBIX Ha TEOPETHYECKOM ypOBHE, Ha TMpaKkTUKE HE Bcerja
MOJKPETUIIOTCS TOCTATOYHBIMU MOTHUBAMH IS COOJTIOICHUST 3aKOHHOCTH B CBOMX
JENUCTBUAX. DTO MPUBEJIO K CUTYAIlUH, KOT/Ia HEKOTOPbhIE IOPUIUUECKUE aHATUTUKA
YTBEPXKIAIOT, YTO OOBHHSEMBIN, NEHCTBYS B YCIOBUSX HAIMYUAS MPE3yMIIIAN
HEBUHOBHOCTH, (DaKkTHYECKH M30aBJICH OT JIOOBIX 005S3aTENbCTB, YTO CTABHUT O]
comMHeHue A((PEKTUBHOCTH PETYJIUPOBAHUSI €T0 TOBEJCHUS Yepe3 IMPaBOBbHIC

HOPMBL.
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W3ydeHue B3rIs10B 3KCIEPTOB HAa KOHIEMIIMIO OOBUHSIEMOIO BBISIBUIO, YTO
JUCKYCCUSL BOKpPYI 3TOM TEMBbI, JOJroe BpeMs MNPEICTaBIsABIIAACS Kak
HENpeJOMHas U yCTaHOBMBILAsCS, O€3 BbI30Ba /1€0aTOB B aKaJeMHUUECKHUX Kpyrax,
Ha CaMOM JIeJI€ €1I€ HE HAIlIa CBOEr0 OKOHYATENBHOTO Pa3peUIeHUs. DTOT BOIPOC
TpeOyeT MPOI0JKEHUS] HAYYHBIX U3bICKAHUH U, B TIEPBYIO O4€pe/ib, 00JIee YETKOrO
ONPEIEIECHUS CO CTOPOHBI 3aKOHOJATEIBHBIX OPraHOB IO KJIFOUYEBBIM acCIIEKTaM: B
YaCTHOCTH, B BOIPOCE COOTBETCTBUS OMPEICICHUS OOBUHSIEMOTO MPUHITUITY
IIPE3yMIILIMN HEBUHOBHOCTH, TOYHOCTH B YCTAHOBJICHUM IPOLECCYAIBHBIX IIPAB U
00s3aHHOCTEH JUIla, B OTHOIIEHWH KOTOPOTO BBIABUHYTHI OOBUHEHHS, U
MIPO3PAYHOCTH KPUTEPUEB NPHU MPHUCBOCHUU CTaTyca OOBHUHSEMOTO B KOHTEKCTE
KOHKPETHOT'O YTOJIOBHOI'O ITpoIiecca.

W3yyeHue mOpUAMYECKUX AacleKTOB CTaTryca JiMLa, IPUBIECYEHHOIO K
YTOJIOBHOM OTBETCTBEHHOCTH, JAEMOHCTPUPYET, YTO B KOHTEKCTE OOECHeYeHUs
OPUHLIMIIA [PE3yMIIIIMM HEBUHOBHOCTH JIaHHOMY CYOBEKTY IpelOCTaBIIAETCS
OOIIMPHBIA TepeueHb TapaHTH W 1paB. OJHAKO 3aKOHOAATENHCTBO HE
onpesesnsieT YeTKUX 00s3aHHOCTEN Al OOBHUHSEMOTO, YTO CO3/aeT AucOanaHc B
npaBoBoM mone. llosTomy akTyanmsupyercs mNpemsiokeHne O MoaupuKanuu
ctatbl 47 YTOJIOBHO-TIPOIIECCyaTbHOTO Kojaekca P® mobGaBiieHMeM pa3ziernnos,
YTOUHSIOMIMX  OOS3aHHOCTM  CTOPOHBI ~ OOBMHEHHSA,  JUISl  JIOCTHKEHUS

SaKOHOI[aTeHBHOfI COIJIaCOBaAaHHOCTH.

23 Ilyru pemieHusi mpodjieM W COBEpPIICHCTBOBAHHME IPaBOBOIO

PeryjimpoBanusi CrarycoB

Koncrurynmonnoe 3axkononarenbctBo Poccuiickont deaepannu BKIFOYAET B
ce0s1 aKTyaJIbHbI€ U COOTBETCTBYIOIIME MEXKIyHApOJHBIM CTaHJIAapTaM TapaHTHH,
oOecIreunBaroOIMe 3alUTy OCHOBHBIX IIpaB W CBOOOJ YENOBEKa, TOrJa Kak B
MEXAaHU3ME POCCHICKOrO YTrOJIOBHOTO MPOILECCa MNPUCYTCTBYIOT JIOCTATOYHBIC
IOpUJIMYECKHUE MEphl ISl OOECIIeUeHUs] 3allluThl IPABOBBIX HMHTEPECOB JIWII,

HaxoaAIuxcAa moa CJICACTBUEM U OOBHHCHHEM.
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YrosoBHO-TIpoLieCCyallbHbI  KOJIeKC Poccuiickon ®exnepanuu JI€TalbHO
pasrpaHMYMBAET TIpaBa IOAO3PEBACMBIX M OOBHHSIEMBIX, OOO3HAYas WX
MPOLIECCYaTbHOE MOJIOKEHUE KaK KOMIUIEKCHOE COYETaHHE IpaB, 00A3aHHOCTEH U
MEXaHU3MOB 00CCTICUCHHSI ITHUX TIPAB.

[IpaBoBasi CyIIHOCTH, CBSI3aHHAasi C I[IOJOKEHUEM IMOJ03PEBAEMOTO U
OOBMHSIEMOTO B  paMKax  YroJIOBHOTO  CYJOMNPOHU3BOJICTBA,  OTJIMYAETCS
eAMHOOOpa3reM, OOYCIOBICHHBIM WX YHUKAIBHBIM MECTOM B CTPYKType
YrOJIOBHO-TIPABOBBIX ~ OTHOLICHWH.  ApcCeHaJl  MpaB,  MOPEAOCTaBIISIEMBIX
O0OBHHSEMOMY U TOJ03PEBAEMOMY, OOIMMPEH M 3adUKCHPOBAH B PsAAE CTaTel
YTronoBHO-TIpoLECCYATBHOTO KoJiekca Poccuiickoit @Denepanuu, a TakXKe HHBIX
3aKOHOJATEIbHBIX JOKYMEHTax. OJTWH TIpaBa, B CBOEA Macce, MOXKHO
paccMaTpuBaTh Kak MPOU3BOJIHBIE OT KJIFOYEBOIO MpaBa Ha 3alluTy, YTO SIBISETCS
rapaHTdeid MX  [PaBOBOM  3allMIICHHOCTH B  IPOLECCE  YTOJOBHOIO
CyZOIIPOU3BOICTBA.

[IpeneOpexkenne K  KakoMy-1uOO M3  TPOLEAYPHBIX  TapaHTHUH,
MPEIOCTABICHHBIX  T0JIO3PEBAEMOMY WJIM  OOBHHSIEMOMY, TPEXKIE BCETO
MOAPBIBAET €0 MPABO HAa 0OECIICUEHUE 3aITUTHI.

CoBpeMeHHBIN YT010BHO-TIPOLIECCY ATBHBIN KOJIEKC Poccutickon
deneparuu yTOUHSAET M 3aKpeIvisieT (QpyHIaMEHTaIbHBIC MPUHIUIBI 3aIMTHBIX
npaB Kak g TMOJI03pEeBaeMbIX, TaK H JJs1 oOBHHseMblX. K 3HauMMbIM
MOAU(UKAIMSIM OTHOCUTCS SIBHOE BHECEHHE B CIHCOK IpaB IMOJ03PEBAEMOT0 U
0OBHHSEMOTO BO3MOXKHOCTH MCIOJIb30BaTh JIFOObIE 3aKOHHBIE CIIOCOOBI U CPEICTBA
JUISL CBOEM 3alluThl, YriIyOJeHUE AeTajiel IOpUIMYECKOTO cTaTyca ajBoKaTa B
paMKax cyneOHBbIX pa30upaTenbCcTB, OOECIEUeHHE IpaBa KIMEHTa Ha 3aKpBITOE
oOIeHre ¢ 3alMTHUKOM TIepea HadaloM mompoca. Takke OBbUTH pacHIupeHb
KPUTEPUH, TI0 KOTOPBIM JIMIIO MOXKET OBITh O(HIIMAILHO MPHU3HAHO B KAaYECTBE
O0OBHHSEMOTO WJIH ITOJ03PEBAEMOTO U IPYTOE.

[Ipu paccMoTpeHHH TEMbl HApYIIEHUS MPaB MOJ03PEBAEMBIX 1 OOBUHSIEMBIX
B CyneOHON cucTemMe, OOpaTWid BHUMAaHHE Ha pPacHpOCTpaHEHHBIE CIydyau

HECOOJIOICHNS YTOJIOBHO-TIPOIIECCYyallbHOTO Kojiekca. O030p cyneOHOM MpakTuKu
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BBISBJISIET, UYTO  HEPENKO  CyAbl  CTAJIKHUBAKOTCA C  OINPEACIIEHHBIMU
byHIaMEHTATBbHBIMU HAPYIICHUSIMU TTPABUII YTOJIOBHOTO CYJIOITPOU3BO/ICTBA!

- OTCYTCTBUE TIPEJOCTaBJICHUS OOBHMHAEMOMY OKOHYATEIHLHOTO TEKCTa
pelIeHHUsI O €ro MPUBJICYCHUHU B KAUECTBE 0OBUHIEMOTO;

- OTKJIOHEHHE NPOCHObI OOBHMHSEMOTO O pa3pelIeHUWU TMPUBIEYL K eIy
aJIBOKaTa 1Mo €ro BHIOOPY /JIs OCYIIECTBICHHUS 3allUTHI;

- OTCYTCTBHE TNPEIOCTABICHHOTO IEPEBOJYMKA;  CJIEAOBATENb  HE
IPOUH(OPMUPOBAIT NEPEBOTUNKA O IOPUANUYECKUX TOCIEJACTBUAX 32 CO3HATEILHO
JIO’KHBIN TIEPEBOT; OOBUHSIECMBIM HE OBLITH Pa3bsCHEHBI HX MTpaBa Ha OTKA3 OT yCIyT
MEPEBOAYMKA, & JINCTHI TPOTOKOJIOB JIOMPOCA HE COAECPKAT MOAIMUCEN MTEPEBOAUNKA
Ha Ka)XXI0M JIUCTE;

- HEOCYIIECTBJICHUE TPEAbSIBICHUS OOBUHAEMOMY TIOCJIE€ 3aBEPIICHUS
CIEICTBUSA MAaTEpUaAIOB BUJECO U AyAUO3AIMUCEH, IOMOJHEHHBIX K YTrOJOBHOMY
AeIy,

- U3y4YeHUuEe OOBUHSEMBIM M aJBOKATOM JIOKYMEHTOB YTOJOBHOTO Jejia B
WHIMBUYyaJIbHOM TIOPSIZIKE, Taxke 0e3 uX o(pUIIMaIbHOTO 3aMpoca, COTIacHO CTaThe
217 YronoBHo-nporeccyanbHOro kojekca Poccuiickon denepaunu;

- OTCYTCTBUE WJIM 33JIep>KKa B MPEJAOCTABICHUU OOBUHSIEMOMY KOMHUHU aKTa
O0OBUHEHHMS U TIpOUEee.

B pe3ynbrare BBINOJHEHHON aHAIUTHUYECKON pPabOThl MO YJIyYIIEHUIO
OTHEIBHBIX  ACIIEKTOB  YTOJIOBHO-IIPOLIECCYAJIbHOTO  Kojaekca  Poccuiickoi
denepaluy, HAMpPaBICHHOWM HaA 3allUTy NpaB MU 3aKOHHBIX HMHTEPECOB JIMII,
HaXOJAIIUXCS O TIO03PECHUEM WM OOBHHEHHEM, IMPEUIOKEHO TPOBECTH PSJT
KOPPEKTUPOBOK U BKIIFOUEHUM.

C y4eToM JaHHOrO KOHTEKCTA, MNPEIIAracTcs pacCIIUPUTh COJCPKAHUE
crareii 46 u 47 YronaoBHO-IpollecCyanbHOro koaekca Poccuiickoit denepanuu
J00aBJICHUEM JIETATU3UPOBAHHOIO MEPEUHS 00SI3aHHOCTEU ISl JIUI], HAXOISIIUXCS
MoJ, CTaTyCOM IMOJ03pEBAEMbIX M OOBUHsSIEMBbIX. [lo HaleMy MHEHHIO, B 3TOT

CIITMCOK H€O6XOIII/IMO BKJIIFOYUTDH CICAYIOIMINC ITYHKTDI:
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1) BBINOJHATH 3aKOHOAATEIBHO OOOCHOBAHHBIE YKa3aHUS CIEACTBEHHOI'O
opraHa, BKJIO4Yas 0053aTebCTBO MPUHUMATh YYacTHE B MPOLECCyalbHBIX
MEpPOIIPUATHUSAX;

2) BO3IEPKUBAaTbCA OT HCIOJb30BAHUA HEMPABOMEPHBIX METOOB,
KACalolUXCAd OCYLIECTBJICEHUs IIpaB M 3aKOHHBIX HMHTEPECOB OCTAJIbHBIX
YYaCTHUKOB J10CYJ1I€OHOTO MTPOU3BOJICTBA.

Tak Kak HBIHEIIHME 3aKOHOJATENIBHBIE MEXAaHU3MBbI, ONIPEACIIIOLINE
IPaBOBOE IMOJIOKECHUE WMHIWBUJOB, OOBHHAEMBIX WJIM TOJO3PEBAEMBIX B
NPECTYIJICHUSAX, CTAIKHBAIOTCA C PAa3IM4YHBIMU MNpoOJIeMaMu, pPEKOMEHIYETCs
IIPOBECTHU PSAJ KOPPEKTUPOBOK, B YACTHOCTH:

nepegopmMyIupoBaTh OIIPELICIICHUE «I10103PEBAEMOI 0, BHOCH
HEOOXOJMMbIE KOPPEKTHBBI B 4YacTh | cTtaThl 46 YTOIOBHO-TIPOIECCYATBHOTO
konekca Poccuiickoit denepanunu.

Takum 00pa3oM, JIMLO CTAaHOBUTCS MOJO3PEBAEMBIM, €CIH CYIIECTBYIOT
CBEJICHMS, YKA3bIBAIOIINE HA €T0 BO3MOKHOE YYAaCTHE B BBIITOJIHEHUU ITPECTYITHOTO
JESTHUS IIPU YCIOBUSX, KOTJA!

1) B OTHOUWIEHMM YKa3aHHOTO JIMIA HHHUIMUPOBAHO  YTOJOBHOE
IIPECIENOBAHNE COIVIACHO CTAaThM M mpouexypam, omnpenesi€éHHsiM B 20 riase
YTOJIOBHO-TIPOLIECCYATBHOTO Koiekca PD;

2) MHAMBUAYYM OBLT B3ST MOJ CTPaXKy COTIACHO MOJIOKEHUAM cTateit 91 u
92 Vronosno-IIponeccyansnoro Konekca Poccuiickoit deaepanuu;

3) B OTHOILIEHUU JHIla ObUIa UCIIOJIB30BaHA Mepa MPECEUEHUs: 1O MOMEHTa
OQHUIMATBFHOTO TPEAbABICHUS OOBUHEHHWH B COOTBETCTBHH ¢ cTaTheil 100
YroJioBHO-TIpoleccyalibHOro koaekca Poccuiickon denepanuu;

4) uHIUBUA MOIY4YUI MHGOPMALMIO O HAJIMYMUU MOJO3PEHHU B €ro ajpec
OTHOCHUTEIIBHO COBEPIICHMS YIOJOBHOI'O IIPECTYIUICHHUS B XOJ€ IIPOBEACHUSA
JI03HABATCIILHBIX JICHCTBUM;

5) BBIJAHO pPEIICHHUE O €ro NPHUBJICUYEHUU K YTOJOBHOW OTBETCTBEHHOCTH B

CTAaTycCeC IIoao3pcBacMoro.
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VYkazaHue Ha «BBIHECEHHE TTOCTAHOBIICHUS O TIPUBJICUYCHUH JIMIIA B KAYE€CTBE
MI0/I03PEBAaEMOro» Kak Ha OCHOBAaHHE JIOIyCTUMO pemaeT psa mpobdiaem. Ho B To
K€ BpeMs 3TO CO3[aeT 3aKOHHBIC MPEANOCHUIKM K TOMY, YTOOBI BOCIIPUHHUMATH
WHINBUIA KaK MMOJ03peBaeMOro (0OBHHSIEMOTO), a CJIeI0BATEIbHO, (HOPMHUPYETCS
OCHOBAHHE JIJIsl HAJTUYUS TTOJJO3PCHUSI.

N3-3a BHECEHMs TIOMPABOK B CTaThio 47 M BHECEHHE JIOMOJIHEHUS B IISTYIO
4acTh cTatbu 172 YronoBHO-TIponecCyallbHOTO Koaekca Poccuiickoin @enepannu
MpeanojaraeTcs W3MEHEHHWE TMPOLEIYypbl pPa3bsCHEHUS OOBUHAEMOMY €T0
noyioxkeHus. Termepb, kpome HHPOpMUpOBaHUS 00 OOBUHEHHUSAX, CJICIOBATEIH
00s13aH yKa3bIBaTh HE TOJIBKO Ha MpaBa 0OBUHIEMOTO, HO U Ha €r0 00S3aHHOCTH, a
TaKk)K€ Ha  BO3MOXHBIE TIOCJIEJCTBUS TMPU HUX  HEUCIIOJIHEHHH. ITO
npeaycMaTpuBaeT BKIIOUCHHWE JAaHHBIX 00 OOS3aHHOCTSAX OOBHHSEMOTO B
yHU(GUIUPOBAHHBIE OJIAHKH, TJE 10 CHX MOp YINOMUHAIUCh UCKIIOYUTEIHHO €ro
npaBa. Takoe JomonHEHHE  CcHocoOCTBYyeT A (PEKTUBHOMY  OCO3HAHHIO
OOBHHSIEMBIM CBOMX TMPaB M OOS3aHHOCTEH, YKPEIULsIS 3aKOHHOCTh W TOPSAOK B

CyaoIIpOnu3BOJACTBC.
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SAK/IIOYEHUE

HUcxons w3 pe3yapTaToB HAIEro aHajau3a, MOXeM Cc(POpMYIHpOBaTh
CJIEYIOIINE BBIBOIBI.

KntoueBbIM METOAOM MPOTUBOACHCTBUS MPECTYIMHOCTH BBICTYHAET CTPOTOe
clIeOBaHWE W  TIPUMEHEHHE HOPM, 3a(UKCHUPOBAaHHBIX B  YTOJIOBHO-
nporeccyaibHoM Kojiekce PD. J[ig Toro 4ToObl BHIHECTH BEPAUKT B OTHOIICHUU
MPECTYIUICHUS, KpallHE BaXHO YCTaHOBUTh, KaKOW WHIUBUAYYM CBOUMHU
JNEUCTBUSIMM  HApYIIMJI TpaBa M HMHTEPEChl  YYAaCTHUKOB  COILIMAIBHBIX
B3aMMOJICUCTBUI, M OOCCICUYUTh €ro TMPUBJICYCHHE K OTBETCTBEHHOCTH B
COOTBETCTBHHU C JICMCTBYIOIMMU 3akOoHamu Poccuiickon denepamnuu.

[Tono3peBaemoe U0 (GopMaTbHO CTAHOBUTCS OOBUHSEMBIM depe3
YHUKAJIbHBIN YT'OJIOBHO-TIPOLIECCYaIbHBIN MEXaHM3M, OTJINYAIOIIHNICS
ONpEJICTICHHBIMU TMPOILICAYPHBIMU HIOAHCAMH U KPUTEPUSIMU. B 3TOM KOHTEKCTE
aHAIM3 WHCTUTYTa TPUBICYCHUS B KA4YeCTBE OOBUHSACMOTO BaXEH IS
UISHTU(PUKAIIMK  TMOJ03pEeBAEMOT0 M OQUIHAIBHOTO TPEABSABICHHUS MY
OOBHHHUTEIILHOT'O 3aKJIFOUCHHS.

BepHocTh mpouenyp AaHHOrO 3Tana KPUTHYECKU BIUSET HE TOJIBKO Ha
HaIlpaBJICHUE YTOJIOBHOTO IpoIlecca, HO M Ha 3alllUTy IpaB U CBOOOJ KaK CaMOro
MOJI03PEBAEMOr0, TaK U €ro pOJCTBEHHUKOB, MOAYEPKHBAsI 3HAYMMOCTh U3yUYECHUS
sToro Bompoca. Ocoboe BHUMaHME B XOJAC MPEIBAPHUTEIHHOTO CIICICTBUS
TpeOyeTcss YIenuTh Ipoleaype OGUIHAIBPHOTO OOBHMHEHHS JHIla B paMKax
YTOJIOBHOTO TIpolecca WIH APYTUX MPOU3BOACTB. YTOJOBHBIA MPOLECCYATbHBIN
konekc PD, yreepxaennsiii 18 nexadbpst 2001 rona, netanusupyer 3TU MPOLeayphl
B riaBe 23, ctathax ¢ 171 mo 175. Jlyist ocMbIcieHuss HEOOXOAUMO YSICHUTH, KTO
cUHTaeTcsl «0OBUHSIEMBIMY; corjlacHo cT. 47 YIIK P®, TakoBEIM SBISETCS JIUIIO, B
OTHOIIEHUH KOTOPOTO:

1. BerHeceHO OCTaHOBIICHHE O IPUBJICUYEHUH €TO B Ka4eCTBE OOBUHAEMOTO..

2. BeiHeceH OOBUHMTEIIBHBIN aKT.

3.CocTaBjIeHO OOBUHUTEIBHOE [IOCTAHOBJICHUE
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CorylacHO IPHUHLMILY IPE3yMILIUNA HEBUHOBHOCTH, 3aKpEINIEHHOMY B 49-i
cratbe OcHoBHOrO 3akoHa Poccuiickoii ®enepauuu, 000 OOBUHAEMBIN
o0jazaeT CTaTyCOM HEBHMHOBHOI'O JO TOTO MOMEHTA, MOKa €ro MpUYacTHOCTb K
MPECTYIUICHUIO HEe Oy/IeT I0Ka3aHa B MPOIECCE, YPETYINPOBAHHOM JEHCTBYIOIINM
3aKOHOJIaTEIbCTBOM, M NOJATBEPXKIACHA IPHUIOBOPOM CyAd, KOTOPBIM BCTYIHJI B
CUITY.

HNuununpoBanue cratyca OOBHHSIEMOTO B KOHTEKCTE YTOJIOBHOTO Ipoliecca
3aHMMAET LEHTPAJIbHOE MECTO, BBHJAY TOI'O 4YTO JEWUCTBUS CIEACTBUS TECHO
UHTEPAaKTUBHBI C OTUM (QurypantoM. OTam HaAENEHUS TaKOTO CTaTyca
COMPOBOXKAAETCS MEPECMOTPOM POJIM JIaHHOIO JIMIA B paMKax Ipolecca, 4To, B
CBOIO OYepe.lb, MpeArnogaraeT oOpeTeHne UM psAJla HOBBIX MPABOBBIX MPUBUIIETUN
U Harpys3oxK.

[TocraHoBKka Ha cTaTyc OOBUHSAEMOTO SIBJISETCS KOMIUIEKCHOW FOPUINYECKON
IPOLEIYypOH,  OCYLIECTBISIEMOM  CIEACTBEHHBIM  OpPraHOM  Ha  OCHOBE
00OCHOBAaHHBIX W TOATBEPKAEHHBIX MTAaHHBIX O BOBJICUYEHHOCTH WHAMBHIA B
IIPOTHBOIIPABHYIO AEATEIBHOCTb.

WHauBH TIONMy4aeT CcTaTyCc MOAO03PEBAEMOr0 MOCPEICTBOM — H3JIaHHS
apryMEHTHPOBAHHOTO peILIeHHs clefoBarens. Bmecte ¢ TeMm, mpobiemaThka
3aKJIF0YAETCS B OTCYTCTBUU TOYHOM HOPMAaTUBHOM pa3bsCHUTEIBHOCTH B BOIIPOCE
“I0CTaTOYHOCTH J0Ka3arenbcTB” . HopmaTuBHO-paBoBas 06a3a HE MPEIOCTaBISET
OJIHO3HAYHOT'O TOJIKOBAHMS JTAHHOI'O KPUTEPHS, MPEIOCTABIISISA CIECIOBATENIO T10JIE
JUISL CaMOCTOSATENIBHOTO TPAKTOBAaHUSA €ro TI'PAaHMI] M CYIIHOCTH. JTa CHTyauus
UMeEET MOTECHLMAI JJI1 MOPOXKACHHS MPABOBBIX KOH(PIMKTOB U HEOAHO3HAYHOCTEN
B JJAJIbHEUIILICM.

[Iponenypa ¢opMynupoBaHuss OOBUHHUTEIHLHOTO aKTa OXBAThIBAET P
11aroB:

1. Brimaya pemieHust 0 BO30y’A€HUU OOBUHEHHSL.

2. YBenoMieHue 0OBHHIEMOTO O JaTe MPEIbIBICHNUS OOBUHUTEIHHOTO aKTa.

3. O0bscHEHHE TIOJ03PEBAEMOMY COACPKAHUSI NMPEABIABICHHBIX OOBUHEHUMN

¥ MTHHOPMHUPOBAHHE O €TI0 3aKOHHBIX MpaBax.
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4. loripoc 0OBUHSIEMOTO.

B cootBercTtBumM ¢ 77 cTaThei YTOJOBHO-IIPOLECCYANbHOTO Koaekca Pd,
npu3HaHue OOBHHAEMOIO B  COBEPLIEHUU [MPECTYIUICHHS HE  SBIAETCA
JOCTAaTOYHBIM ~ OCHOBAaHHMEM Il BBIHECEHHUS OOBHHUTEIBHOTO  BEpIUKTA.
BecoMmbIMu TIpU3HAIOTCS TE€ CBEACHUS, KOTOpBIE IOATBEPKIEHHBI B IIpOLEcCe
IPOBEPKU OOBEKTUBHBIMU JJAHHBIMH.

B oTHOImIEHNN 00CTOATENHCTB, CAYXKAIINX OMpPaBIAHUEM JIJIsl MHAUBH/IA, OHU
(YHKIIMOHUPYIOT aBTOHOMHO U COXpAaHSIOT CBOE 3HAYEHHE J0 MOMEHTa HX
ONIPOBEPIKECHUS.

[IpyHIMI 3TOro pasaeiicHUs HAIpaBiI€H Ha TapaHTUPOBAHUE 3AILMTHI
WHIMBU/IA OT HE3ACTYKEHHBIX OOBUHEHUN U HEBOJBHBIX CAMOMHKPUMUHALINH, TIPU
3TOM aKTHUBH3UPYs MNPOLECC MACHTU(UKAIMU W TMPUBJICUYCHHUS K FOPUIUYECKOU
OTBETCTBEHHOCTH HACTOSIIMX HapyIIUTENEeH, B LEIAX MNPEIOTBPALICHUS HX
JaJIbHENIIECH IPECTYITHOU JIESITEIbHOCTH.

[Ipu3Hanue MOACYIMMBIM CBOEW BUHBI UIPAET KIIOYEBYIO POJIb B PAMKaX
YTOJIOBHOT'O IPOILIECCYaIbHOTO TpaBa, BIUSSA Ha pEUICHHs CyAeOHOM cCHCTEMBI U
obecrnieunBasi BO3MOKHOCTh K 00Jiee CHHCXOJIUTEILHOMY PacCMOTpEHHIO nena. B
IopuaIndeckon mnpaktuke Poccuiickon @enepanmy  3TO NPU3HAHUE  CIIYXKUAT
OCHOBAHMEM JUJISl pACCMOTPEHUS IPUMEHEHUS AJIbTEPHATUBHBIX BUJIOB HaKa3aHUS,
BKJIIOYasl YCIOBHOE OCYXXICHHE WIIH OTJIOKEHHOE HCIOJHEHUE IPUTOBOpA, YTO
IpeoCTaBsieT OOBUHAEMOMY IIAHC Ha peadMIMTanuio0 0e3 HenocpeACTBEHHOI'O
OTOBIBAaHUS JIUIICHUS CBOOO/IBI.

[Ipu3nanme 0OBHHSIEMBIM CBOEH BHHBI CIIOCOOCTBYET ONTHUMH3AIUN PAOOTHI
npaBocynus, obOecrieuuBasi Oosiee OBICTPOE pEIICHHE Jela U MUHUMH3UPYS
NOTPEOHOCTh B MPOJOJDKUTENBHBIX MPOUECCYAIbHBIX ACHCTBUAX. Takke, akT
IpU3HAHUS MOXET ObITh MHTEPIPETUPOBAH B KAYECTBE CMSTYaroUIero (akropa,
BJIMSIIOIIETO Ha MATKOCTh BBIHECEHHOTO Cy1e0HOTO MPUTOBOPA.

B KOHTEKCTE YroJIOBHOTO CYJIONMPOU3BOJICTBA, MPU3HAHUE OOBUHSIEMBIM
CBOEH BHUHBI MOXET CIYKUTb OCHOBAHMEM [IJIsl CHMI)KCHMs CTEIICHW HaKa3aHUS,

BBICTYIIAA KaK AOKAa3aTCJIbCTBO €TI0 ITOKAsSHUA. Tem He MCHEC, 3TO IIPU3HAHUC
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JIOJDKHO OBITH BBIPAXKEHO CBOOOAHO M C TOJHBIM IMOHWMAHUEM TMOCJIE/ICTBUM,
yTOOBl HE HApylIaTh OCHOBHBIC IOPUAMYECKUE MPUHIUIBI CIPaBEIJIUBOCTU U
obecreunTs COOI0/ICHNE TTpaBa Ha 3aluTYy.

Crour mNOAYEPKHYTh, YTO TMPU3HAHHE OOBUHSIEMBIM CBOCM BHUHBI B
MPECTYIUIEHUU HE BCErJa NPUBOAUT K CHUKEHUIO CTPOTOCTH MPUTOBOPA, TAK Kak
IpU ONpENIETICHUU MEpbl HaKazaHusi OepyTcs BO BHUMaHUE BCe (DAKThI U JETaU
Jena.

CrnenoBaTenbHO, TMPU3HAHUE OOBUHSEMBIM CBOEH BHHBI MMEET KIIFOUEBOE
3HAYEHHE B XOJI€ YTOJOBHOIO CYyJIONPOU3BOICTBA U MOXKET MOBJIUATH HA PE3YJIbTAT
paccMOTpeHusI Jiejia ¥ BBIOOP CYJI0M HaKa3aHUsI.

CornacHo  YroJOBHO-IPOLIECCYaIbHOMY  3aKOHOJATEIbCTBY,  CTaTycC
MOJO03PEBAEMOr0  NPUCBAMBACTCS  MHAWBUIY, B  OTHOUIEHUH  KOTOPOIO
WHULIMMPOBAHO YTOJOBHOE TMPOU3BOACTBO B COOTBETCTBUHM C HOPMaMHu,
onpenenéHHbiMU B 20-i riaBe YrosioBHO-IpoueccyaibHoro kogekca P®. Kpome
TOT0, TAHHBIM CTATYC MOJyYaeT JIMIO, 3aJEPHKAHHOE M0 MPOLEAYpPE, ONUCAHHOW B
ct. 91 m 92 Toro ke KoAEKca, WIM B OTHOLIEHWH KOTOPOTO BBEJEHA Mepa
OTpaHWYCHUS  CBOOOMBI 70  (opMambHOTO  BBIABMKCHUS  OOBWHEHUH,
pernamentupyemas ctT. 100. Takxke, momo3peBaeMbIM NPU3HAETCS WHIWBU]L,
opuIManbHO YBEIOMJIEHHBIA O TOJO3PEHUU B TMPECTYIUICHUU MO MPOLETypeE,
YCTAHOBJIEHHOM CT. 223.1 YT0JI0BHO-TTpOLIECCYANTBHOTO Koziekca PO.

B xoze yronoBHOro paccieqoBaHHs, MOAO3PEBAEMbIA OMNPENEIACTCS Kak
CyOBEKT, IPUBJICKAEMBII K YTOJIOBHOM OTBETCTBEHHOCTH Ha OIpeaeNieHHOM (dase -
HayaJbHOM cTanuu cliencTBusl. Ero mpuBiedyeHrne MHUIMUPYETCS HAa OCHOBaHUU
COOpaHHBIX YUK, CBUICTEIBCTBYIOIIMX O €r0 MOTEHIIMaIbHON BOBJICYECHHOCTU B
MPECTYNHYIO JIESITEIBHOCTh, W BBIMOJHICTCS Yepe3 psia  (GopMaTn30BaHHBIX
IOPUANYECKUX JCHUCTBUN U PELICHUMN.

I'maBHas 3amaya apecrta IMOAO3PEBAEMOrO 3aKIIOYACTCS B BBISBICHHU €TO
y4acTHsl B HAPYILICHUU 3aKOHA. JlOMOJHUTENBHBIE IEIM BKIOYAIOT UCKIFOYCHUE
HE3aKOHHBIX JCUCTBUHN, MACHTU(PUKAIMIO JIMYHOCTH 3aJIEP>KAaHHOTO, OIpeIeTICHNE

HGO6XOI[I/IMOCTI/I €ro CoACpIKaHuA I10[ CTpa)KefI, a TaKKC MHCKIIOYCHHUC
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BO3MO>KHOCTH BMEIIATEIBCTBA B XOJ€E CIEACTBUS, CKPBITUS WX Pa3PYLICHUS YIIHK,
U TIpeJOTBPAICHUE TONBITKUA CKPBITHCS OT MPABOCY/TUS.

IOpuanueckass mo3uuus U@, BOBJIEYEHHOIO B YTOJIOBHBIM IMPOLECC Kak
MOJ03PEBAEMOr0, SIBJIACTCS KOMIUIEKCHOW M MHOTOACIEKTHOM, OXBAaThIBas BECh
CIIEKTp €ro IOPHUINYECKUX MPaB U AOJTOB B KOHTEKCTE CIEACTBEHHBIX JCHCTBUN U
cynebHoro pasouparenscTBa. [1o AeiicTByOMIEMY 3aKOHOATENBCTBY, TOMY JIUILY
rapaHTUPOBAHbl KJIIOUEBBIC IMpaBa [JIsl 3alUThl €r0 3aKOHHBIX HMHTEPECOB WU
MpPEeIOTBPAICHUST HE3aclly’)KeHHOTO OOBMHEHHUSI B TpecTyruieHusx. JlaHHbie
MOJIOKEHHS O 3allUTe MpaB IMOJ03PEBAEMOro JACTAIBHO MPONUCAHbl B 46 CTaThe
YTronoBHO-IIpoLeCCYATbHOTO KoJiekca PO M MOJIKpeneHbl OCHOBOIOIATaA0IMMA
npuHuunamu Koucruryuuu PO.

[IpaBo Ha 3amMTy MOJ0O3pEBAEMOI0  SIBISAIOTCA  (PyHIAaMEHTaIbHOU
COCTaBISIIONIEH €ro IOPHAMYECKOTO TOJIOKEHUST M CIy)KaT TrapaHTuen
BOCCTAaHOBJICHHSI  OajlaHCca MEXJy CTOPOHaMH B CHCTEME  YTOJIOBHOTO
CYJIOTIPOU3BOCTBA, II€ MPUCYTCTBYET SABHBIN AUCOaIaHC MPOIECCyalbHbIX MPaB U
o0s13aHHOCTE. DTOT nucOanaHc HauOoJiee 3aMETeH Ha JTare MpeaBapUTEIbHOTO
CJEACTBUSI, KOTAa MOJ03PEBAEMOMY MPUXOJUTCS CTAIKUBATHCS CO MHOXXECTBOM
OTPAaHUYCHUI U MPEMATCTBUN U3-3a €r0 HEBO3MOXKHOCTH PACIIOPSIKATHCS TEMH Ke
pecypcaMu, 4YTO U CTOpOHA OOBUHEHHUSI.

Bo Bropon cratee Konctutymum P® yeTko yCTaHOBIEHO, YTO IJIABHBIM
MPUOPUTETOM TOCYIAPCTBEHHOW TMOJMTHKM BBICTYMAeT 3alluTa MpaB U CBOOOJ
YeJOBEKA - 3Ta UJAES BBICTYNAET KAK KpPaeyroJibHblii KaMEHb KOHCTUTYLHOHHOIO
ctposi. Takol NPUHIIMI HAXOAUT CBOE IPUMEHEHHE YePe3 BCIO CUCTEMY MPABOBOTO
peryaupoBaHus, B TOM YUCIIE U B cpepe yroIoBHOTO CYOMPOU3BO/ICTBA.

B VYromoBHo-nponeccyaneHOM — Kojekce — Poccuiickonn  @enepanuu
o003HaueHa IIeJib YTOJIOBHOTO TMpoOIecca Kak peaau3alus 3aKOHOJATeIbHBIX
MTOJIOKEHHUM.

TeM He MeHee, B peaIbHOCTH MPOJAOKAIOT MPOUCXOAUTH HHIIUICHTBI, KOTJa
HapylIalOTCAd IpaBa CTOPOH YTrOJOBHOIO IMpOLECca, KOTOPhIE 3aHUMAIOT

IpoLecCyalbHble CTATyChl, MPOTHBOIOJIOKHBIE CTaTyCaM CHJIOBBIX CTPYKTYP,
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MPOBOJAIIMX JOCYAEOHOE pacclieJoBaHUE ¢ O00JIAJAIoNUX IOJTHOMOYHUSIMU
rOCyapCTBEHHOM BJIACTH.

OcHoBaHus JJiS  BO3HUKHOBEHHUS TakuX TpoOieM MOryT  ObIThb
MHOTOOOpa3Hbl:  HAa4yMHAsA  OT  HEUCIOJHEHWS  TPEANHCAaHWN  3aKOoHa
YIOJHOMOYEHHBIMU O(UIIMATILHBIMY JIUIIAMH, JI0 IIPOOEJIOB B 3aKOHO/IaTEILCTBE, B
YaCTHOCTU B YTOJIOBHOM IPOLIECCYATbHOM KOAEKCE, COBEPIICHHBIX MaPIaMEHTOM.
B pamkax anamMza MpoLEIYpPHOrO TMOJOXKEHHS JIMIA, IOJ03PEBAEMOr0 B
COBEPILICHUM TPECTYIUICHHs], 3alIUThl €r0 3aKOHHBIX HHTEPECOB M BbIOOpa B
OTHOLIEHUU HEro CPEACTB MPOLIECCYaTIbHOTO BO3JCUCTBUS, KIIFOUEBOE 3HAYEHUE
npuoOpeTaeT MPOBEACHUE IETalbHOrO 0030pa M KPUTHYECKOTO HCCIEIOBAHUS
3TOM MPOOIEMHOM Chephl.

Anpecanus JAHHBIX 3aja4 CIIOCOOCTBYET MpEeAYNPEXICHUIO
HE3aCIy>KeHHOT'O0 YTOJIOBHOTO MpECieOBaHUs M TapaHTUPYET NPUHIIMIHAIBHOE
CJIeIOBAHUE 3aKOHOJIATEIBCTBY B paMKaxX MPEABAPUTEIBLHOTO CIEJICTBUS 10

YT'OJIOBHBIM JI€JIaM
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