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BBEAEHHUE

AKTyaJlbHOCTb JJaHHOW paboThl 00YCJIOBJIEHA T€M, YTO B HACTOSAIIECE BpPEMs
JIOTOBOp JIapEHUs SIBIIIETCS YaCTO UCIIOJIb3YEMOU CHENIKON M €ro COAECp:KaHUE He
TaKO€ MPOCTOE, KaK MOKET MOKA3aThCsl HA TIEPBBIN B3TIISIA.

I[ToMmumo 3TOTO, OH OBUT M3BECTEH €HIE B PUMCKOM IIpaBe M C TeX IOp
HEKOTOpPBIE €r0 acCHeKThl MPETEPIENn CHIIbHOE u3MeHeHue. Hanpumep, B oTiinuue
OT PUMCKOIO U COBETCKOIO IpaBa B COBPEMEHHOM 3aKOHOAATEIbCTBE CHIIBHO
pacuupuics IpeaMeT J0roBopa.

Jlaxxe TO, 4TO C MOMEHTa NpuHATUA ['paxkmanckoro koaekca Poccuiickon
Oenepanyu  npouuio yke modytu 30 Jer, AOrOBOp JAapeHHus, Kak OJHa U3
0€3BO3ME3HBIX CJIEJIOK, HE CTajl TeM JOTOBOPOM, KOTOPHIA HE BBI3BIBAET
BOIIPOCOB, @ €r0 UCIIOJHEHUE HE CBA3aHO C BOSHUKHOBEHUEM ITPOOJIEM.

CrnenuuuHOCTh AapeHUs B TOM, UYTO €CIU OyKBaJIbHO TOJIKOBATH HOPMBI
MaTepUaJIbHOTO MpaBa, TO B HEKOTOPHIX MOMEHTAaxX 3TO OYyJIeT MOYTH HEBO3MOKHO
caenath 6e3 oOpalieHrus K CMEXHBIM M MHBIM OTpacisaM IpaBa. Hampumep, mis
OTTPAHUYCHUS] JApEHUs OT B3SATKM TMPHUAETCA OOpPaTUTBhCS K YrOJOBHOMY
3aKOHOAATEILCTBY. B CBOIO ouepenb, HeCOONOJeHHE TpPeOOBAHUM 3aKOHA,
NPEIBIABISAEMBIX K TMPEAMETY JIOroBopa JapeHHsi, MOXKET TIOBJIeYb €ro
HUYTOXHOCTh, & MPHU OMPEACIICHHBIX YCIOBUSIX — HECOOIIOJIEHUE UMIIEPATUBHBIX
MOJIOKCHHM 3aKOHAa 00 OTpaHMUYCHMSAX W 3alpCIICHUH JAapeHUS MOXKET IMOPOIAUTH
HEJICUCTBUTECIBHOCTD CACIKH.

Hecmotpst Ha TO, 4YTO [OTOBOpY MdapeHMs TMOCBSIIEHA Iiejiasi TIJlaBa
['pak1aHCKOTO KOJIEKCAa, HEKOTOPBIE TEOPETUUECKHE U MTPAKTUUECKHUE BOMPOCHI 10
CUX TIOp OCTAlOTCS HEPEIICHHBIMU U SIBISIOTCS TUCKYCCUOHHBIMHU, YTO MEIIAeT B
MOJHOM Mepe OLEHHUTh MPAKTUYHOCTH JOTOBOpA. A €ro peryjaupoBaHUE TOJBKO
HOpMaMu  (efiepalbHOTO 3aKOHAa CBHUJETEIBLCTBYET O SBHBIX MpooOernax

3aKOHOJIATEIILCTBA B ATOH chepe.



Takum o00pa3om, HCClIEIOBAaHUE OCHOBHBIX XapaKTEPUCTHK JOTOBOPA
JapeHusi, KaK OJIHOTO M3 JIOTOBOPOB IO Mepe/ladye UMYILIECTBA B COOCTBEHHOCTD,
ABJISIETCS JOCTATOYHO aKTyaJlbHBIM B COBPEMEHHBIX YCIOBUSIX.

Beigenmute  MOXKHO — CHEAYIOIIMX  KCCIENOBATENIed  JaHHOM  TEMBbI:
O. I'. AnexceeBy, E. P. AmunoBa, M. B. baumo, M. W. Bbparunckoro,
B. B. Burpsiuckoro, b. M. Towrano, B. C. Em, H. B. Ko3smuosny,
1. B. KpamenunnnkonBa, E. A. CyxaHoBsa.

Ecnu e mocMOTpeTh 4acTOTy MOXOXKHX TEM, KOTOPhIE 3aTparuBarOTCs
IOpUCTaMU M CTYJACHTAaMU IOPUAUYECKUX HWHCTUTYTOB HAa MHOTOYHMCIEHHBIX
KOH(epeHIUAX, KPYIJIbIX CTOJaX, CEMUHApax U T.J., TO Hay4dHas MpoOsieMaThka
3as1BJICHHOM T€MbI HE BBI3BIBAET COMHECHUH.

OOBEKTOM HUCCIEAOBAHMS  BBITYCKHON  KBaIU(UIMPOBAHHOW pabOTHI
BBICTYIAIOT OOIIECTBEHHBIE OTHOIICHHUSI, KOTOPBIE CKJIAJIbIBAIOTCS MPU JaPEHUMU.

[IpenmMeToM wHccienoOBaHUsl SBISIOTCS TPAKIAHCKO-TIPABOBBIE HOPMBI,
MOHSATHE, BUABI JOTOBOpA AApEeHUs, €ro 3JEMEHThl, OTPAHUYECHHUS U 3allpelICHUE
JTapCHMUSL.

[lenpt0 BBIMYCKHOM KBaMM(UKAIIMOHHON pabOTHI SBISETCS KOMIUIEKCHOE
TEOPETUYECKOE UCCIICOBAHUE U aHAJIM3 MHCTUTYTA JAPEHHUS B MpeAeax npeaMera
HCCIICIOBAHUS.

Brimycknast kBanmudukanmonHas paboTa CKIAIbIBACTCS W3  CIETYIOUTUX
3aja4:

— OMPENIEeNIUTh MOHITUE U TIPU3HAKU JIOTOBOpA JapEHUs;

— MCCJIEIOBATH 3JIEMEHTHI JOTOBOpA AAPECHUS;

— MPOAHAIM3UPOBATH COJICPKAHUE JOTOBOPA NAPECHUS,

— pPacCMOTPETh YCTAHOBIICHHBIE OTPAHUYEHUS U 3aMPEIICHUE TapCHHUS;

— paccMOTpEeTh MOPSAOK 3aKJIIOUEHHsS JOTrOBOpa JApEHHs, a TaKkKe
BOIIPOCHI OTMEHBI U OCHOBAHUS MTPEKPAILEHUS] I0TOBOpA AAPECHMUS;

— BBISIBUTh TMPOOJIEMBbI 3aKOHOJIATEIBHOTO M TMPABONPUMEHUTEIHLHOTO

MopsAKA.



B HCCIICA0OBaHUN HCIIOJIb30BAaHbI METObI aHaJIn3a, CHHTC3a,
KJ'IaCCI/I(bI/IKaHI/II/I, CpaBHCHUs, OIIMCAHHA, CHCTCMHO-CTPYKTYPHOI'O IIOAXOJ4,
CPaBHUTCIBHOI'O UCCIICAOBAHUSI.

BI)IHYCKHaH KBaJ'II/I(bI/IKaHI/IOHHaSI pa60Ta COCTOUT H3 BBCACHHA, IBYX

pas3aciioB, 3aKJIIIOYCHUS U CIIMCKA MCITOJIb30BAHHBIX HCTOYHHUKOB.



1 IloHsiTHE U OCHOBHBIE 3JIEMEHTHI JI0T0BOPA apeHus!

1.1 TlonaTHe ¥ PU3HAKH I0TOBOPA TAPEHUS

JloroBop papeHus, SBISAACH OAHMM M3 JPEBHEMIINX JOrOBOPOB, ObLI
U3BECTEH €€ B KJIACCHYECKOM PHUMCKOM IpaBe. [3HadyanbHO OH SBISLICA
HEODUIIMATBPHBIM  COTJIAIIICHHEM, TIOCPEJICTBOM KOTOPOTO  JapUTedh  MOT
nepesaBaTh OJapsieMOMYy CBO€ HMYILIECTBO B (opme miaTexa, Iepenadu
COOCTBEHHOCTH Ha BEIllb, IPEIOCTABICHUS CEPBUTYTA U T.J. B 3HAK IIEAPOCTU WU
cumnaruu. Ilo urory cornamenus, ogapseMoMmy, 3a CYET MMYILECTBA JapUTEI,
nepeJaBaIich Belllb, IEHHOCTH, IPABO TpeOOBaHUS, JapCTBEHHOE OOEIIaHNE WU
OTPaHMYEHHOE TIPABO TI0JIb30Banus.! B CBOIO ouepeb, JapCTBEHHBIM OOECIaHuEM
IPU3HABAIOCH OOEIIaHUEe, 0 KOTOPOMY JApUTEIb JTOJDKEH YTO-TO MPEJOCTABUTH
WM COBEPUINTH KaKue-I100 IeUCTBUS.

Pa3smep papenust myis OMUM3KUX POJCTBEHHUKOB OBUT HEOTPAHUYEH, B TO
BpeMs Kak JUISl MHBIX, KOTOPBIE HE BXOJWIHM B 3TOT KPYT, ONPEIEISAICT 3aKOHOM.
JloroBop Obul 0O€3BO3ME3IHBIM, a JApUTEIb HEC OTBETCTBEHHOCTH TOJIBKO 32
YMBIIIIEHHO HAHECEHHBIH BPEL Aapy.”

B crpykrype Jdurect FOctrHnana 1oroBop napeHust ObUT pacioioKeH Mocie
HacienoBaHusl B 39 kHure, U ObUI PACIONOKEH IOBOJBHO NaJ€KO OT JPYrHX
JIOTOBOPOB, & PUMCKHE IOPHCTBI M BOBCE HE CUMTalIM €ro aorosopom. Ilo mx
MHEHHUIO, 3TO OBUIO CKOpee COIVIalIEHHE, TaK KaKk OCOOEHHOCTH JapeHusl He
NOAXOAWJIM HM TOJ OJWH THUIIMYHBIN Juisi HUX gorosop. Hampumep, Monectun
CUMTAJ, YTO «TOT, KTO B LEJSIX JapeHus oOelan AeHbIUW, HE JOJDKEH IUIaTUTh
NPOLIEHTHl 32 3aJepPKKy BbILJIAThl, TaK KaK JapeHue HEe OTHOCUTCS K

Pa3HOBHIHOCTSM JIOTOBOPOB U3 1000 BEphI».>

! Kocopykos A. A. K sonpocy 06 uctopuu pasutus jorosopa napenus / A. A. Kocopyxkos // Bectauk Kazanckoro
topuandeckoro uHctutyta MBJ] Poccnn. — 2012, — No 4(10). — ¢. 68-73.
2 Becemuna K. P. Jlapenue B puMckom npase u B Poccuiickoit ®eneparuu / K. P. Becenuna / Hayka MONOABIX -
Oynymee Poccun: COopHMK HaydHBIX craTed 4-if MexayHapoaHOW HAay4YHOW KOH(EpPEeHIHH IepCHeKTHBHBIX
pa3paboTok MoJoIbIX yaeHbIX. B 8-mu Tomax, Kypck, 10-11 nexadps 2019 roma / A. A. T'opoxos. Tom 4. — Kypck:
IOro-3anannslii rocyjapctBeHHslid yHuBepeuteT, 2019. — c. 53-55.
3 Caennen B. A. Jlapenue B pUMCKOM NPaBe U B COBPEMEHHOM 3aKoHOaTeNnbeTie // JKypHan poccuiickoro npasa. -
2007. - Ne3. - c. 41-48.
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Ho yxe B mocTkiaccCH4ecKOM PUMCKOM IpaBe JapeHHE BCE-TaKW HAaYWHACT
oOperaTh 4epThl KOHCEHCYaJIbHOTO A0roBopa. OHAKO MO CBOEHM CYIIHOCTH OHO
TaK M OCTACTCS IOPUINIECCKUM CITOCOOOM MPUOOPETSHUSI COOCTBEHHOCTH.

B Uncturynusx KOctuanana gapenue 0bU10 ToMenieHo B pasaen «CrocoObl
npUOOpPETeHUsT COOCTBEHHOCTH». M3 dero MOXHO caenaTh BBIBOJ O €T0
JIBOMCTBEHHOCTH B TOM IIEpUOJ, TaK KaK 3TO BCE €Ile CHoco0 MpHOOpeTeHus
COOCTBEHHOCTH, HO € 3JIEMEHTAMH KOHCEHCYaIbHOTo gorosopa.t

Ecnm oOpatuthcsi K OTEUYECTBEHHOMY IIpaBy, TO MOXXHO YBHIETh, YTO B
JOpeBOTIONMOHHON Poccun He ObUIO OJIHO3HAYHBIX OTBETOB HA BOIPOCHI O
MIPABOBOM XapakTepe J0TroBOpa JapeHHUsl, & €0 HOPMbI 3aKPEIUISUIUCH B pa3eie O
MOPSIAKE MPUOOPETEHUS U YKPEIICHUSI TIPaB HA UMYIIECTBO.

o 1917 rona noroop napenus perynauponajcs CBogoM 3akoHoB. [Tomumo
napenus CBoj pasiinyal Tak»Ke BbIJET UMYILIECTBA POAUTEISIMU ACTIM, MPUIAHOE
JIOYEpsIM WJIK JIPYTUM JIMIaM, BCTYHAlomUM B Opak, MOXKepTBOBAHUE MMYIIIECTBA
roCcyJapCTBY JUIsl KAKUX-THOO0 TeNei.

Cxoxero mMHeHus ¢ pumckumu topuctamu Obln JI. M. Meitep. B Kypce
PYCCKOTO TPaKJIaHCKOTO TpaBa JapeHUIo ObLI OTBeleH maparpad 36, KOTOpHIii
HaxXOJWICS B IJ1aBe 00 MMYIIECTBEHHBIX MpaBax. OH OOBSICHSI 3TO TEM, YTO IO
JIOTOBOpPY MpUOOpETaeTCs MpaBO Ha 4YyKoe JACHCTBHE, a MO JapeHUI0 3TO
IPOUCXOAUT HE Bceraa. Hampumep, koraa muio o0s3yeTcst mepeaarh Bellb, TO 3TO
JIOTOBOp JlapeHusl, a €Cclii OHO 0e3 MpeBapUTEIILHOI0 00s13aTeNIbCTBA COBEPILIACT
JapeHue, TO B 3TOM cliydae MpruoOpeTaeTcsi He MPaBoO Ha Uy»Koe JEeHCTBUE, a MPABO
cOOCTBEHHOCTHU Ha Belb. COOTBETCTBEHHO, 110 €70 MHEHHUIO, TaKas CIEIKa YKE He
OyzeT SBISATHCS TOTOBOpOM. JlaBasi ompejeneHue NapeHuro, OH MHUCaJl, 4TO 3TO

663B03M63I[HOG HaMCPCHHOC OTYHYK/ICHHC KaKoro-an0o HMYIICCTBCHHOTO IIpaBa

! Tpumanun A. FO. Dpomonus napeHus: oT crocoba HpuoOpeTeHHsl COOCTBEHHOCTH JO BENIHOTO JOToBOpa
/ A. YO. T'purianus // Tpaxmasckoe mpaBo. ['pakIaHCKOe M aIMHHHUCTPATHBHOE CYIOTPOM3BOICTBO: AKTyaIbHBIC
BOIIPOCHI Teopuu M npaktuku: Matepuansl 111 Beepocceniickoil HaydHO-npakTHYecKo KOH(pepeHnnH, XabapoBCk,
20 ampens 2018 roga / H. B. Kopaniosoii. — XabapoBck: THX0OKeaHCKHIA Tocy1apCTBEHHBIN yHUBEpcuTeT, 2018. —
c. 13-16.
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OIHOTO JHLIA JIPYroMy, KOTOPOE€ CONPSDKEHO C JIMIIEHHEM HTOrO IpaBa i
napurtens.t

A Bot I'. @. lllepmieneBuy, B CBOIO O4epe/lb, ObLT HMHOTO MHEHUS, CUUTAs
OTHOILLICHHS IO JApeHur0 JOroBopHbIMHU. [loxg gapeHMeM OH MOHHMA
0€3BO3ME3HBIM JIOTOBOP, KOTOPHIM HAMpAaBJICH HA YyBEIWYEHUE HMYIIECTBA
0J1apsieMOr0 3a CYET YMEHBIIICHHUSI UMYIIECTBA IAPUTEIIA MMyTEM Nepeadyu Belle B
€ro COOCTBEHHOCTb; MPEAOCTABICHUS €My JIPYTUX BEIIHBIX IMpaB, ¢ KOTOPHIMU
COCIMHEHO TM0Jb30BaHUE; YCTAHOBJIEHUS OOS3aTEIIbCTBEHHOIO OTHOIICHUS, B
KOTOpPOM  OJIap€MOMYy TMPUCBAaMBAETCs MPaBO TPEOOBaHUS; OCBOOOKICHUS
OJlapsieMOT0 OT 00s3aTeIbCTBA WM YCTpaHEHUS OrpaHUYECHHUS €ro Impasa
COOCTBEHHOCTH.

I'paxxnanckuii kogekc PCOCP 1964 roma mocBdmian J0TOBOPY JapeHUs
BCETO /B CTaThu. B mepBoi, 256 cTaTbe, TOBOPUIOCH, YTO II0 JOTOBOPY JapEHUs
OJlHA CTOpPOHa TmepenaeT Oe3BO3ME3AHO JPYrol CTOPOHE MMYIIECTBO B
coOcTBeHHOCTh. OH CUMTAETCs 3aKJIFOUEHHBIM B MOMEHT TE€pe/iaun UMyIecTBa. A
BO BTOpOH, 257 cTtaThe, MpeaycMaTpuBaliuch TpeOoBaHus K Gopme moroopa. B
COOTBETCTBHHM C HEW JOTOBOp JapeHUsi Ha CYMMY CBBIIIE ISITUCOT pyOsied u
JIOTOBOp JIap€HHUs BAJTIOTHBIX LIEHHOCTEH HAa CYMMY CBBIIIE MSATUIECITH pyOsein
HOTapUaJIbHO YAOCTOBEPSUIUCH. JlOroBop AapeHusi TrpaxJaHUHOM HMMYIIECTBA
roCyJIapCTBEHHOM, KOOIIEPAaTUBHON MJIM OOIIECTBEHHON OpraHU3aIluy 3aKIH0Yajcs
B MNPOCTOM MHCHMEHHOW ¢opme, AOTOBOP AapeHUs KUIOro JoMa — B (opwme,
YCTAaHOBJIEHHOM JUIs I0OTOBOPA KyILIU - IPOAAXKH XKMIoro goma.> dopma 10ropopa
KYIUTA-TIPOJAAXXH, a 3HAYUT, U JApPEHUs >KUIIOrO JAOMa 3aBUCENIa OT TOTO, B KaKOu
MECTHOCTH JOM Haxoawics. JloroBop mapeHus >Xwioro jaoma (4acTu JoMa),
HAXOJAMIErocs B TOPOAEC WM TIOCEJIKE TOPOJCKOTO THIA, JOKEH OBITh

HOTapHaJIbHO yJAOCTOBEPEH, €CIIM XOTs Obl OJIHON M3 CTOPOH SIBJISICTCS TPaK/IaHWH,

! Kocopykos A. A. K sonpocy 06 uctopuu pasutus gorogopa aapenus / A. A. Kocopyxkos // Bectauk Kazanckoro
topuandeckoro uHetutyta MBJ] Poccnn. — 2012, — No 4(10). — ¢. 68-73.
2 Conennuxosa K. B. Tonstue norosopa napenus u ero otmensl / K. B. Conennukosa / Hayka, o6mecTso,
KyJIbTypa: MpoOIeMbl ¥ MEPCIEKTUBBI B3aMMOJICHCTBHS B COBpeMEHHOM Mupe: coopHuK crareit VII Beepoccuniickoit
Hay4HO-TIpakTH4eckol KoHpepeHuny, [lerpozaBonck, 19 ampenst 2022 roga. — IerpozaBoack: MexayHapoaHbIi
LEeHTp HayyHoro napTHepcTBa «Hosas Haykax», 2022. —c. 7-11.
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Y 3apEeTrUCTPUPOBAH B UCIIOJHUTEIHLHOM KOMUTETE palOHHOTO, TOPOJICKOTO COBETA
JenyTaToB Tpyadmuxcs. JloroBop mapeHus Kujioro Jaoma, HaXOMSIIErocss B
CEJIbCKOM HACEJICHHOM ITYHKTE, JOJKEH ObUI OBITH COBEpIIEH B MHCHhbMEHHOU
dbopMe W 3aperucTpupoBaH B HCIIOJIHHUTEIILHOM KOMHUTETE CEIbCKOTO0 COBETa
nenyTaTtoB Tpyasmuxcs. HecoOmonenue ykazaHHOM (OpMBI BIEKIO 3a COOOM
HEIEHCTBUTEILHOCTE IOr0BOpa JapeHus. .

B 510 mepuon noroBop agapeHus ObUT pealbHBIM, a €ro MpeAMETOM
BBICTYNMAJIM TOJILKO Bemu. Bcero 1Be cTaThl HE MOTJIM B TOJHOW Mepe
perynupoBaTh 00JIaCTh MPUMEHEHHUS JOrOBOpa, MO3TOMY cdepa ero MpuMEeHEHHUs
ObLJIa JOBOJIBHO Y3KOM.

Ecnu oOpamaTtecst kK UCTOPUH, TO MOKHO YBHIETH, YTO TOCYAapCTBO B CBOM
MOJINTUKE JIeNIalo aKIIeHT Ha COKpalleHHMH 00beMa YacTHOW COOCTBEHHOCTH, B
CBSI3M C Y€M U ITPOUCXOIMIIO OTPaHUICHNE 00beMa MacChl JapeHHUS.

Celtuac 10roOBOp AApEHUs — 3TO OJUH U3 JIEMEHTOB I'PaKIaHCKO-IIPABOBBIX
OTHOUIEHUH, COJIEp)KaHHE U OCOOCHHOCTH KOTOPOTO PETYIHPYIOTCS TPUIIAThH
BTOPOM Ti1aBoi BTOpoM yacTu I 'paxkmaHckoro konekca Poccuiickon @enepanun.
DT0 07HA U3 BO3MOXKHBIX CJIEJTIOK, [0 UTOTY KOTOPOH MPOUCXOIUT MEPEX0/] MpaBa
COOCTBEHHOCTH Ha UMYIIECTBO M UMYIIECTBEHHBIE TIPaBa.>

B cratbe 572 'K P® ckazaHo, 4TO JIOTOBOp AapEHUs MPEICTaBIICT cOO0OM
JIOTOBOP, 10 KOTOPOMY OJ[HA CTOpPOHA (JapuTeih), 0€3BO3ME3HO TIepeaacT Uilv JIe
o0si3yeTcs nepenaTh ONMpeAceHHOE UMYIIECTBO JAPYrol CTOpoHE (oJapsieMoMy),
au00 OCBOOOXKIAET WM JKE€ 00s3yeTcs OCBOOOIUTh €€ OT KaKoH-TH0o
UMYIIECTBEHHOW 0053aHHOCTH.

B Hacrosmiee Bpems JIOTOBOpP JapeHUsS MOXKET OBbITh peaJbHBIM H

KOHCEHCyanbHbIM. KOHCEHCyaslbHBIM  JOTOBOP  TMOPOXKIAET  00s3aTEIbCTBO

! Kocopykos A. A. K sonpocy 06 uctopuu passutus gorosopa aapenus / A. A. Kocopykos // Becthux Kazanckoro
topuandeckoro uHetutyta MBJ] Poccnn. — 2012, — No 4(10). — ¢. 68-73.
2 Conennuxosa K. B. Tlonstue norosopa napenust u ero ormensl / K. B. Conennukosa / Hayka, o6mecTso,
KyJIbTypa: MpoOIeMbl ¥ MEPCIEKTUBBI B3aMMOJICHCTBHS B COBpEMEHHOM Mupe: coopHuK ctareil VII Beepoccniickoit
Hay4HO-TIpakTH4eckol KoHpepeHuny, [lerpozaBonck, 19 ampenst 2022 roga. — IerpozaBoack: MexayHapoaHbIi
LEeHTp HayyHoro napTHepcTBa «Hosas Haykax», 2022. —c. 7-11.
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IepeIaTh ONPENEIEHHOE HMYIIECTBO ofapseMoMy B Oyaymiem.t CornacHo 1. 2. CT.
572 TK PO®, «obemanue 0€3BO3ME3IHO TiepeAaTh KOMY-JIHMOO BeIlb WU
UMYIIECTBEHHOE TIPaBO JMOO OCBOOOJUTH KOTO-THOO OT WMYIIECTBEHHOU
o0s13aHHOCTH (0O€IaHue JapeHus) MPU3HAETCS TOrOBOPOM JIapEHUSI U CBA3BIBACT
o0emraBiiero, eciu oOCmMannue CIeaHo B HaJIeKamel GopMe U COIEPKHUT SICHO
BBIPAKEHHOE HAMEPEHUE COBEPIIUTH B OyIylIeM 0€3BO3ME3HYIO NIepeady Belln
WIM TpaBa KOHKPETHOMY JHIy JIMOO OCBOOOAMTH €ro OT HMYIIECTBEHHOM
o0s3aHHOCTH».? M3 3TOr0 BMIHO, YTO y JapUTENsl BO3HUKAET O00S3aTENLCTBO,
KOTOpOE OH JOJDKeH Oy/leT UCHOJHUTH B OyIyIlIeM, YTO SIBISETCS XapaKTEPHBIM
CBOVCTBOM JIOTOBOPHOU IPUPOJIBL.

PeanpHblid K€ JIOrOBOp JapeHHWs BO3HUKAET TMPHU HAIWYAM JBYX
IOpUIMYEeCKUX (DaKTOB: COIVIAIIEHWE CTOPOH M Tepefaya Belld, a HCIOJHEHUE
JIOrOBOPa MPOUCXOAUT CPa3y B MOMEHT €r0 COBEPILICHMUS.

OCHOBHBIM MPEAMETOM JAHHOTO JOrOBOpa SIBIISIIOTCS  MMYILECTBO,
oTIpejieieHHas Belllb U MaTepUAJIbHbIE IIEHHOCTH, JPYTUMHU CJIOBaMH, 3TO JIOObIE
BEIIIM, KOTOPbIE HE M3BIATHI U3 00opoTa. [lomMuMO 3TOro, B COOTBETCTBUHU CO
cratbeit 572 T'K P®, mpeameToM Takke MOXKET BBICTYINATh OCBOOOXKICHHE
JIPYyroro JMIAa, KOTOPBIA SIBJISETCS YYAaCTHUKOM JAHHOIO COTJIAIICHUs, OT
MMYILECTBEHHOTO TPeOOBaHUS HapuTeNs WM Tperbero nmua.’ OpHako, ecnu B
JOTOBOpe He OyJeT yKa3aH KOHKPETHBIM TMpeaMeT, KOTOPBIA coOuparoTcs
MOAapUTh, TO TAKOUN JOTOBOP OYyJET CUUTATHCS HUYTOKHBIM.

Hcxons u3 310ro, BEIAEISAIOT HECKOJIBKO BUJIOB I0OTOBOPA JapECHUS:

—  mepejadya ojapsieMOMy JIMIy B COOCTBEHHOCTh B€Illb, KOTOpas /0

9TOro IMpruHAaAJICKaIla AaprUTCIITO,

! Pabunosuu JI. JI. TlomsATMe N0TOBOpa JapeHHsi 1O poccHiickoMy rpaknanckomy npasy / JI. JI. PaGunosuu
// TIpaBoBasi cucTeMa M COBPEMEHHOE TOCYIapCTBO: MPOOJIEMbI, TCHACHLMHA M IEPCHEKTHBBl Pa3BUTHS: COOPHHK
crareit VIII MexnynapomaHoii Hay9HO-TIpakTHYecKOi KoH(pepenuun, [lensa, 05 anpens 2021 roxa. — Ilensa: Hayxka
u [Ipoceutenue, 2021. — c. 22-25.
2 I'pumanun A. FO. Dpomonus papeHus: oT CIocoba IpHOOpeTeHHs COOCTBEHHOCTH [0 BENIHOIO JOroBOpa
/ A. YO. T'pumianus // Tpakmanckoe mpaBo. ['pakIaHCKOe M aIMHHHCTPATHBHOE CYIOTPOM3BOICTBO: AKTyalbHBIC
BOTIPOCHI TeopuH U TpakTHku: Matepuainsr [II Beepoccuiickoil HaygHO-TIpakTHUECKOW KoH(pepeHnnH, XadapoBcK,
20 ampens 2018 roxa / H. B. KopaunoBoii. — XabapoBck: THX0OKeaHCKHI TOCYJapCTBEHHBIN YHUBEpCcUTET, 2018, —
c. 13-16.
3 MIunmunuyxk E. E. Tlousitue u conepkanue norosopa napenus / E. E. [Tumumayk, A. T. Axmertosa / E-Scio. — 2023.
— Ne 1(76). — c. 532-536.
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—  Imepejava ojapseMOMy JHUIly HMMYIIECTBEHHOTO IpaBa, KOTOPOE 0
ATOTO MPUHAJJIEKATIO TAPUTEIIO;

—  Iepejavya oJapseMOMy JIMIly HWMYIIECTBEHHOTO IIpaBa, KOTOPOE
MPUHAIICKAIO JAPUTETI0 B OTHOIIEHUU TpeThero nuna. [lomydaercs, 9ro 31O
0e3BO3Me3/1Hasl YCTYIKa MpaBa TpeOOBaHUs, KOTOpasl peryJupyeTcs craTbamMu 382
u 383 I'K PD;

—  OCBOOOXJEHUE OJIapseMOro JHIA OT HCIOJIHEHHUS HMYIIECTBEHHOU
00513aHHOCTH B OTHOIIICHUH JTAPUTEIIS;

—  OCBOOOXKJIEHUE OJIapsIeMOT0 JIMIa OT UMYIIIECTBEHHOW 00S3aHHOCTH B
OTHOIIICHUH TPETHETO JIMIIA 33 CUET JAPUTETIS, TO €CTh IPUHITHE JApUTEIIEM J0JITa
0JIapsieMOTO JIMIa Ha ceOsl Mo MpaBujaM IMepeBoja J0Jra C COTJiacus KpeauTopa
(cratbs 391 'K P®D).1

CoBpeMeHHOE TPaKIaHCKOE 3aKOHOJATEIBCTBO 3HAYUTEIHHO PaCIIHPHUIIO
chepy IpUMEHEHUS IOTOBOpa JapeHUs IMyTEM PaCUIUPEHHs MIpeAMETa JOroBopa U
BBEJICHHUSI BO3MOXHOCTH €T0 OTMeHBI. [lomumo 3TOTO, emé ObUIM YCTaHOBJICHBI
3aMpeThl ¥ OTPAaHUYCHHS B 3aBUCUMOCTH OT CYOBbEKTa JapEHUsS U €r0 CTOUMOCTH; a
CTOPOHBI OBLIIM HAaJIeJICHBI HOBBIMH CIECIM(PUISCKUMU TPaBaMU: OJIapsieMbIii MOT
OTKa3aThCsl OT Japa, a JapuTelIh — OTKAa3aThCA OT HMCIOJHEHUS JOTOBOpa IPHU
HACTYIUICHUH OIIPEEIEHHBIX )KU3HEHHBIX 00CTOATENbLCTB.

JloroBop mapeHus BBIACISICTCS B OTACIBHBIN THIT JOTOBOPHBIX 0053aTEIIbCTB
Omaromapsi TpW3HAKaM, IO3BOJSIONMIUX OTJIUYHTH €ro OT JAPyrux. B kaudecTBe
MPU3HAKOB JIOTOBOPA JIaPEHUS BBIACIISIOT:

1. YMeHbIlIeHne UMYIIECTBA JaPUTEIIA.

! Sluenko M. B. IlomsTue noroBopa JapeHusi B rpaxaanckoMm npase Poccum / M. B. Suenko // Mononexs u
cucTeMHast MojepHm3anusa crpaHbl: COOpHHMK HaydHBIX cTaredl 3-i MeXayHapoaHOW HaydHOW KOH(EpEHINH
CTYICHTOB W MONOABIX y4eHBIX. B 4-x tomax, Kypck, 22-23 mas 2018 roma / OTBETCTBEHHBIH pPEIaKTOp
A. A.TopoxoB. Tom 2. — Kypck: 3akpbiToe akiHOHEpHOE OOIIEeCTBO «YHHUBepcuTeTckas kHura», 2018. — c. 260-
263.

2 Crpekoa IO. A. TIpaBoBble OCHOBbI 0OE3BO3ME3JHOTO OTHYYKIEHHS JBUAKHMOIO MMYINECTB B Poccuiickoii
®enepanun / 10. A. CrpekoBa / DKOHOMHKA, TIOJINTHKA, TIPABO: aKTyaJbHbIE BOIIPOCHI, TEHJCHIIMH U TIEPCIICKTHBEI
pasButusi: coopHuK ctareil IV MexayHaponaHo# HaydHO-TpakTH4eckol koHgpepeHnuuu, Ilensa, 10 HosOps 2019
roga. — [lensa: «Hayka u [Ipocsemenuey, 2019. — c. 104-107.
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VMIMEeHHO 3a cueT MMYIIECTBA NAapUTENsl M 3aKIH0YacTCs AAHHBIA JTOTOBOD.
OTinume 31ech B TOM, YTO MMYIIECTBO JApUTENs yMEHbIaeTcs 0e3 oOpaTHOro
BO3MELICHMSL.

2. YBennueHne uMyIecTsa oaapseMoro.

OTOT NpHU3HAK B3aMMOCBSI3aH C NEPBbIM, TaK KaK HMMEHHO 3a CYeT
YMEHBUICHUS HMMYIUECTBAa JapuTeNsl MPOUCXOJUT YBEIWYEHUE HMMYIIECTBA
0J1apsieMOT0 IMyTEM IEpelayd eMy JapuTeNeM BEIU WIA UMYIIECTBEHHOIO IIpaBsa,
1100 ocBOOOXKIEHUHU ero oT o0si3aHHOCTH. [Ipu mocnenHeM yMeHbIIaeTCs 4acTb
UMYIIIECTBA OAAPAEMOr0, COCTaBIIIOIIETO €ro MAacCCUBbI, 4YTO PaBHOCHUIIBHO
YBEIMYECHHUIO aKTUBOB JApUTEIA. JTO OTIMYAET AOTOBOP JApPEHUsS OT, HalpUMED,
JIOTOBOPA 3aJI0Ta, KOTOPBIA MOXKET OBITh 3aKJIIOUEH TPETHUM JIMLIOM C KPEIUTOPOM
JOJDKHMKA B LIENsAX oOecreueHus: 00s3aTeinbCcTB 0€3 Kakoi-mnb0o KOoMIEHCAaluu
pPHUCKa YKa3aHHOTO TPETHETO JIULA CO CTOPOHBI TOJKHUKA.

3. Hawmepenue omapurs.

MMeHHO 3TOT mpu3HAaK cy[eOHas NpaKTHKa 4Yalle BCEro BBIAEISET Kak
rinaBHbld. Ha 3toT (akTop ykassiBaet IloctanoBnenue Ilpesnaguyma BAC P® No
13952/05.1

Kak mnpumep wmoxno mnpuBectu IlocranoBienne @OAC BocrtouHo-
Cubupckoro okpyra, B koropoM OO0 YK «YioTHbII 1oOM» 00paTHIIOCh B CYyJ C
UCKOM C TpeOOBaHUEM IPHU3HAHMUS COIJIALLEHUS C JpYyrod opraHu3auued Ha
NepeBOJl JI0Jra HENCUCTBUTENbHBIM, JOKa3biBask 3TO TEM, YTO COIJIALIEHUE HE
COOTBETCTBYET TPeOOBAHMUSM TPaXKAAHCKOIO 3aKOHOAATEIbCTBA, @ MMEHHO, UTO
JApEHUE MEX]y KOMMEpPUYECKUMHU opraHu3anusmu 3ampenieHo. Cyn, cepliasich Ha
TO, YTO OJJHUM W3 OCHOBHBIX NPU3HAKOB SIBIISIETCA OYEBUIHOE HAMEPEHUE OAPUTh,
KOTOPOE€ OTCYTCTBOBAJIO B JAHHOM J€Jie, MPU3HAI, YTO JTAHHOE COTJIAILIEHUE HE
Hecslo 0€3BO3ME3/IHOTO XapakTepa U (akrta JapeHus 3aech HeT. Cy npu3Hall, 4yTo

B 00s3aTeILCTBE npou3onujia 3aMCEHa JIMI[, IIO3TOMY JOTOBOPOM JapCHHA

1O mepecmotpe B mopsjake Hamzopa [locranosnenus DenepanbHOro apOMTpaxkHOro cyjaa JlalbHEBOCTOYHOTO
okpyra ot 06.09.2005 mo nemy Ne A24-554,555/03-11 Apburpaxnoro cyna Kamuarckoit odnactu: [loctaHoBneHHE
[pesnanyma BAC P® ot 25.04.2006 1. Ne 13952/05 // Bectauk BAC P®. 2006. Ne7.
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COrJallleHhe He MOKET ObITh MPU3HAHO, UCTI[Yy B YJIOBJIETBOPEHUHM €r0 MCKOBBIX
TpeGoBaHMii OBIIIO OTKa3aHO.!

[Tomumo 3toro, B Mudopmarmonnom nuceme [pesuanyma BAC PO Takxe
COJIEP)KAJIOCh  YKa3aHWE Ha TO, 4YTO OO0sA3aTENbHBIM MPU3ZHAKOM SIBISIETCS
OYEBUIHOE HAMEPEHHUE JapuTelid TNepefaTh HMMYIIECTBO B KayecTBe Japa.
[TosToMy, eciii B XOJE€ PACCMOTPEHHS Jejia CyaoM OyJeT yCTaHOBJIEHO, 4YTO
KpEIUTOp B KadecTBE Japa BbIpa3uil >KEJlaHWE€ OCBOOOJIUTH JOJKHUKA OT
00s3aHHOCTH YIUIATUThH JIOJIT, TO TPOIIEHUE J0JITa B JAHHOW CHTYallMH MOKHO
OyZIET paccMaTpHUBATh KaK JOrOBOP JapeHus.

4, Cornacue ofapsieMoro Ha MoJy4YeHHEe aapa.

AKT JapeHusi MOJHOCTHIO 3aBUCUT OT BOJM ATUX CTOPOH, MOATOMY JJIS €0
NPU3HAHUA HEOOXOAMMO TMOJY4YUTh corjacue oO0OMX y4acTHHUKOB. Jlmst
3aKJIIOUCHMS M UCTIOJHEHUS IOrOBOpa JapeHusi He00X0UMO, 4TOOBI 00€ CTOPOHBI
— JTApUTENh U OJIapSAEMbIN — COTJIACHIIMCH C €TI0 YCIOBUSMH.

JIJist 3aKimioueHus JOroBOpa JapeHHsl BaXKHO, YTOOBI CTOPOHBI CBOOOJIHO U
JOOpOBOJILHO  BhIpaXaJiM CBOKO BOJ0. Eciaum  onmapsemsbiii  mojBepraercs
BO3JICUCTBUIO TMYyTEM yrpo3, oOOMaHa WM HAXOAWTCS B TSKEJIOM IOJOKEHUHU, TO
JIOTOBOP MOXET OBbITh TPU3HAH CYJAOM HEJACHCTBUTENIBHBIM MO MPOChOe
3aMHTEPECOBAHHOIO JIUIIA.

CroponnukoMm Takoro mMHeHus Obl1 A. JI. MakoBckuii. OH cuuTaj, 4TO
JlapeHue SIBISIETCS CACIKON, OCHOBAHHOM Ha B3aMMHOM COTJIAIIEHUU U JIOTOBOP HE
OyIeT UMETh FOPUIUIECKON CHIIBI 0 TOTO MOMEHTA, TTOKa OJapsieMbIii HE TIPUMET
nap.

Onnako, TaHHBIN MPU3HAK SBISETCS JTOBOJBHO CIIOPHBIM. MHOTHE y4YeHbIe
BCE JK€ CUYHMTAIOT JIOTOBOP JapeHHs OJHOCTOPOHHEW CHAENKOW, He TpeOyromen
corjacusi oaapsiemoro. Hampumep, 10 MHEHHIO COBETCKOTO IMBHUJIMCTA

b. b. Uepenaxuna, nmapeHue SBISAECTCA MPOSBICHUEM JEATEIBHOCTH OJHOTO

! Tlocranosnenne ®AC Bocrouno-Cubupckoro okpyra ot 16.07.2013 r. no geny Ne A19-17256/2012 // Caiir
ApbutpaxHoro cyna Bocrouno-Cubupckoro okpyra. — URL: http://fasvso.arbitr.ru/ (nara o6pamenus: 12.04.2023).
2 MuxaiinoB A. A. OnpejiesieHHE W IOpPUIMYECKUE TIPU3HAKK JI0TOBOpa Jjapenus / A. A. Muxaiinos / Epomen.
Global. — 2021. — Ne 21. — ¢. 56-78.
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yenoBeka — Japurtens. JlaHHas chenka NPUBOAWUTCA K 3aBEpUICHHIO Ojaroaaps
BOJIM 3TOTO 4YEJIOBEKAa, U HE TpeOyeTcs ydacTus ofapseMoro. Jpyrumu cioBamu,
OH CUHTAII, YTO JAPEHHE — ITO €IMHOIMYHBINA aKT BOICU3bABICHUS JapUTES. !

S. be3Bo3mMe3qHOCTE.

Cornacno yactu 2 crateu 423 'K PO norosop npusHaeTcst 0e3B03ME3HbBIM,
€clIM OJIHA CTOpPOHA IepeslaeT 4To-JIM00 BTOPOM CTOpOHE Oe3 MOJy4YeHHs OT Hee

IUIaTbl HJIIK BCTPCUYHOIO l'IpG,ZICT&BJICHI/UI.2

[Ipenmer napeHus nepengaeTcs Ha
0€3BO3ME3THOIM OCHOBE, HO OAAapsSEMbI HE OCBOOOKIACTCS OT MMYIIECTBEHHBIX
00sA3aHHOCTEM. >

Yame Bcero MOroBOp [JapeHUsl 3aKI0Yal0T 10 MOTHMBAaM  JIMYHBIX
OTHOUIEHUH, KOTOPBIE CIOKUIUCH MEXAY JAPUTEIIEM U 0J1apsSEMbIM.

OpHako, eciay MO JOroBOpY JdapeHHsl OyAeT MpeAnosaraTbCsi BCTPEUHOE
npeuioxkenre (00s13aTeNbCTBO), JMOO Tepedadya BEIIM WKW MpaBa, TO TaKou
JIOTOBOP B COOTBETCTBUM C NyHKTOM 1 cratem 572 Oyner mnpu3HaBaThCA
IPUTBOPHOM CAEIKOM, KOTOpasi B CBOIO Ouepelb OYJET peryIupoBaThCs IyHKTOM 2
ctatbu 170 'K P®. Tak kak Takas caenka OyAeT CUUTAThCS BO3ME3THOM, TO yKE B
3aBUCUMOCTH OT KOHKPETHBIX YCJIOBHM K HEW OyIyT MPUMEHSThCS TpaBuiIa O
JIOTOBOPAX KYIUIU-IPOAAXH, MEHBI U T.I.

B cnywae, eciau BMOCHENCTBUM OJApPSEMBIA COBEPIIUT IO JOTOBOPY B
OTHOILIEHUHU JapuTeNs JNapeHue, 3T0 He OyAeT MPOTUBOPEYUTH OE3BO3ME3THOMY
xapaktepy. Ho BaxxHO, 4TOOBI 3TO OBLJIO HOBBIM JOTOBOP, KOTOPHIA HE OTHOCUTCS K
IPEABIAYIEMY TAPEHUIO.

JlapeHre HYXHO OTJIMYaTh U OT CKPBITOM OJIArOTBOPUTEITHLHOCTH, KOT/a
XOTSAT MOMOYb YEJOBEKY, HE 33J€B €ro rOpAO0CTh, U MO CPAaBHUTEIHHO BBICOKOU
[IEHE y HEro MOKYIMAIOT BEUIY, OIJIAYMBAIOT YCIYTH U T. I. JlapeHne uMmymiecTna u

MMOJIYYCHHC HUMYIICCTBA I1I0 HACICACTBY TAaKXXC pPa3JIMYHBI. HO3TOMy €ClIni B

! Munacapsan K. A. CymHocTh JI0roBopa AapeHus, ero nosstue u npusHaku / K. A. Munacapsu / Mosomoit
yuensiii. — 2022, — Ne 29 (424). — c. 48-50.
2 Hosukosa M. I1. TIpusnaku norosopa gapenus / M. T1. Hosuxosa. // Mononoii yuensiii. — 2017. — Ne 44 (178).
—c. 125-129.
% Apramonos K. B. Tlousitus u npusHaku norosopa gapenns / K. B. Apramonos. / Monono# yuensiit. — 2019. —
Ne 18 (256). — c. 214-216.
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JIOTOBOpE JapeHusl €CTh IYHKT, B KOTOPOM MpPEAyCMOTpPEHA Iepeaaya aapa 1nocie
CMEpPTU AApUTENs], TAKOM JOTOBOP HHUYTOXKEH. Takol TOrOBOp AapeHUsT MOMKET
MIPU3HABATHCS 3aBEIIAHUEM, €CIIM OH 0(OPMIICH HOTApUAILHO U OBLTH COOJTIOICHBI
JIPYTU€ YCIOBUSA IEUCTBUTEILHOCTH 3aBEILIAHHUS.

OpnHako OBIBAIOT CUTYAIMH, KOT/Ia OJIapsieMbIil 00OpEeMEHsIETCS KaKUMH-JTH00
MMYIIECTBEHHBIMU 00s13aTenbcTBaMU. Ho gaxke Torna 3T oOpeMeHEHUs TOKHbI
ObITh HampaBlieHbl TPETbUM JIMIIaM, a He caMmoMy papurtento. Hampumep,
MOKEPTBOBAaHWE B OOMMX IIEJIX MOXET OBITh BBI3BAHO WCIIOJIB30BAHUEM
JapuTelieM UMYIIECTBA B ONpeeNeHHbIX 1esax (myHKT 3 ctathu 582 'K PO). B
ATOM CJIy4ae 3TO He OYJIEeT SABJISITHCS BCTPEUYHBIM MPEIJIOKEHUEM, KaK pa3 MoTOMY,
YTO 0053aTENICTBO MO HMCHOJIB30BAHUI0 MMYULIECTBA OBLIO aJpPECOBAHO TPETHUM
JuIaM, a He JKepTBoBarento. Ho cTouT yuecTh, 4TO Takoe oOpeMeHeHue
0J1apsIeMOT0 BO3MOKHO TOJIBKO TIpU 0(OPMIICHUHU JIOTOBOpA MOKEPTBOBAHUS, TAK
KaK B KJIAQCCUYECKOM JIOTOBOPE JIAPEHUSI TAKWE YCIOBUS MPOMUCATH HEIIb3.

6. @OpMaIIbHOCTb.

JloroBop JnapeHusi JOJKEH OBITh 3aKIIOYEH B MNHCBMEHHON ¢opme Hu
HOTApUAIILHO YJIOCTOBEPEH, €CIIH TAKOBOE TPEOYET 3aKOH.

7. JIOCTHKUMOCTB.

JIoTOBOp MapeHHsi MOXKET 3aKJII0YaThCsl TOJBKO B TOM 00bEeME, B KOTOPOM
MMEETCSl UMYIIECTBO y JAPUTEIISI B MOMEHT 3aKJIFOUEHUS JJOTOBOPA.

8. OmHOPOAHOCTH.

OpnapsieMblii HE MOXKET OTKa3aThCAd OT HEKOTOPBIX YacTEl UMYIIECTBA, €CIU
nepeaada mpou3BOJAUTCS B CBSI3H CO CAadeii 00bEKTa B apeH/y WIIH MPOJIAXKY.

Q. Henpusnanue HaclieICTBEHHOCTH.

JloroBOp AapeHUs] HE MOMJICKUT PACIIPOCTPAHEHUIO HACJIEICTBEHHOCTH WJIU
nojapka, eciiu B JajdbHEHIlIeM OJIapsieMblid CTAHOBUTCS HACJICTHUKOM JapUTEIIsL.

Kpome Toro, 1oroBop napeHuss MOXET UMETh U JAPyTrue MpU3HaKU, KOTOPHIE
3aBUCSIT OT KOHKPETHBIX YCJIOBHUH CIEIKH U TPEOOBAHMI CTOPOH.

[Ipumepbl TOrOBOPOB JapeHHss MOTYT BKJIIOUATh Iepeaadyy HEeIBUKUMOCTU

oT pOI[HTeHeﬁ K JOCTAM, nepeaady  JACHCKHBIX  CpCACTB  HIIA aKHI/Iﬁ
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0JIarOTBOPUTEIBHOM OpPraHU3allMy WM Tepe/ladyy UMYIIECTBAa B CUET HACIEACTBA.
OHU MOTYT HUCHOJIb30BaThCS B JIIOOOM CHUTyalluu, TJ€ MMYIIECTBEHHBIM OOBEKT
MOKET OBITh TIepe/iaH OECIUIATHO OT OJHOTO JIUIA K IPYTOMY.

Takum oOpa3oM, JOrOBOp JapeHus sBIsieTCS OJHUM U3 Haubosee
paclpoCTpaHEHHBIX CIOCOOOB MepeAayd MMYIIECTBAa OT OJHOTO JIUIA JPYTOMY.
['MaBHBIM TIPEUMYIIIECTBOM TAKOTO JIOTOBOpPA SBIIETCS €r0 0€3BO3ME3THOCTD, MPHU
KOTOpOM JapuTeidb MOXET TMepeaaTh HMYIIeCTBO B jaap 0e3 Kakux-mudo
00s13aTEIBCTB CO CTOPOHBI oxapsiemoro. [Ipu 3ToM HEoOXoaUMO COOMIOAATh BCE
opuaudeckie GopMalbHOCTH ISl O(DUIIMATIEHOTO 3aKPETUICHUS TOTOBOPA.

Wcropust noroBopa AapeHus YXOAUT CBOMMHU KOPHSMH B JIPEBHIOIO DIIOXY.
OnHa OblIa 3HAKOMAa W JIPEBHUM TpekaM, U pumiisiHaM. B Te BpeMeHa U JA0roBOp
JApeHus, U JJapeHue B I[€JIOM HMMENIM CyTy0O PEMTHO3HBIA XapaKTep W HOCHIIU
KEPTBEHHBIM XapakTep. Tak, Hampumep, Japbl MPUHOCHINCH B XpaMbl OOTOB U
OOTHHBb JIJIi TOTO, YTOOBI MOMHUPUTHCS C OOXKECTBAMHU, KYyNUTh OJAroCKJIOHHOCTh
WM 3aIIUTY.

Co BpeMeHeM JOroBOp JAapeHus NpHOOpEsl COBEPUIEHHO HWHOW CMBICIH.
CeromHst 3TO MOPUIWYECKH 3HAYUMBIM JOKYMEHT, KOTOPBIM periaMeHTHPYET
nepeaayy UMyIecTBa OT OJTHOTO JIMIA IPyTOMY B Jap.

B 1ienom, noroBop mapeHus SBISETCS BaXHBIM MPABOBBIM HHCTPYMEHTOM,
KOTOPBIN TTO3BOJISIET NIEPEIaTh UMYIIIECTBO OT OJHOTO JIUIA K APYyroMy 0e3 yruiaThl
JIOTIOJIHUTENIPHOW TUIaThl. BakHO cleoBaTh MpaBWiiaM 3aKIIOUYEHUS JI0rOBOpa

JapeHwusi, uTo OyAeT rapaHTUPOBATH €0 3aKOHHOCTh U JICUCTBUTEIILHOCTb.

1.2 DnemeHTHI JOTOBOPA TapEHUs

JloroBop JapeHus sIBISETCS OJHUM U3 CIHOCOOOB Mepexojia MMYIIECTBa OT
OIHOTO Jinia K ApyroMy. OH MOXET HMMETh pPa3jM4HbIe SJIEMEHTHI, BKIOYas
IpeaMeT 10roBopa, GopMy TOr0OBOpPa U CTOPOHBI JOTOBOPA.

[IpeameT nOoroBopa — 3TO TO, YTO MEPENAETCS OT JAAPUTENS K MOTYUYaTENIO B

pe3yJbpTaTe 3aKIYEHUS] JOTOBOPA AapeHUs. DTO MOXKET OBITh JIF0OOE UMYILIECTBO,
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KOTOpPO€ MOXET ObITh IMepejaH0 B COOCTBEHHOCTb, BKJIIOUAsi HEJBHIKUMOCTb,
JBU>KMMOE UMYIIECTBO, JICHBIU, IIEHHbIE OyMaru u T.1.

dopma 10TOBOpa — 3TO YCIOBHS, Ha KOTOPBIX 3aKIIOYAETCS OTOBOP.
JloroBop MOXeT OBITh 3aKJIFOYEH B MUCbMEHHOM, YCTHOU U 3JIeKTpOoHHOU popme. B
HEKOTOPBIX CITydassx TpeOyeTcsi HOTapualbHOE 3aBEPEHHE TOTOBOpa, YTOOBI OH
OBLIT JEHCTBUTEIBHBIM.

CTopoHBI JOTOBOpa — 3TO JApUTENb M OAAPSIEMBIN, KOTOPBIE 3aKIIFOYAIOT
JOTOBOp JapeHus. Jlapureins — 3T0 JuIo, OT KOTOPOro UAET Nepeaaya UMyLIECTBA.
OpapsieMblii — 3TO JIUIIO, KOTOPOE IMOJYyYaeT UMYIIECTBO OT naputens. CTOPOHbI
TaK)X€ MOTYT OBITh JOTIOJHUTEIHLHO OTOBOPEHBI, €CIU B JIOTOBOPE MPHUCYTCTBYET
Takasi He0OXO0IUMOCTb.

Kaxaplii 351eMEHT AOroBOpa AapeHUs SIBISETCA BaXXHBIM U UMEET CBOIO POJIb
B IIpollecce Mepeaadyd HUMYyIIecTBa. Bce 3jIeMEeHTHI JTOKHBI OBITh TIATEIHHO
OTOBOPEHBI B JOTOBOpPE, 4YTOOBI H30€XaThb HEAOPa3yMEHHM WM KOH(IUKTOB
MEXKY CTOPOHAMM.

PaccMoTpum moApoOHO KaX bl 3JIEMEHT.

1. IlpenmeT noroBopa AapeHus.

[Ipenmer sBnsieTCS CyNIECTBEHHBIM YCIOBUEM JIOTOBOPA JapCHHUSI.

B cootBerctBUM co cratheit 572 ['paxpanckoro koaekca P®, npenmerom
JIOTOBOpPA JIApEHUS MOKET OBbITh JI000€ UMYIIECTBO, KOTOPOE CYIIECTBYET Ha
MOMEHT €ro 3aKJIOUCHHS U He SBJSIETCS WCKIIOUYEHHBIM M3 000poTa B
COOTBETCTBHUH C 3aKOHOJATENLCTBOM.

Bonpoc o mpenmere noroBopa IapeHus A0 CUX MOpP OCTAeTCs CHOPHBIM B
Poccun HecMoTps Ha TO, 4YTO 3aKOHOJATeNbCTBO P® ompenenser ero kak
JBIDKAMOE WJIM HEJABMKMMOE MMYIIECTBO. B paMkax HaydyHOTO COOOIIECTBA €CTh

HCCKOJIBKO TOYCK 3pCHHUA HA 3TOT BOIIPOC.

! Caxun I1. E. K Bonpocy o npeamere norosopa aapenus / I1. E. Caxun // Aktyanbable uccienoBanus XXI Beka:
Marepuainsl MexTyHapoIHOH (3a04HOM) Hay4yHO-TIpakTHYecKoi koHdepenun, Tamkukucran, 25 centsops 2019
roga. — Tamkukucran: HayuHo-usnarensckuii nientp "Mup wayku" (U1 BoctpenoB Anekcanap Mimend), 2019. —
c. 48-53.
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[lepBas Touka 3peHUs — IPEAMETOM JIOIOBOpA JTAPEHUSI MOXKET OBbITh JT1000€
MMYIIIECTBO, BKJItOUasi M JEHEKHbIe cpenacTBa. OnpeneraeHnue 3aK0HO1aTeIbCTBOM
TOJIBKO JIBIDKUMOTO WJIM HEIBIKMMOTO HMYIIECTBa OTPaHUYHMBAET CBOOOIY
JIOTOBApUBAThCA O BapHaHTaX CIEIKA MEXIy cTtopoHamu. [lpeacraButenu 3To
TOUKH 3pEHUS] CUUTAIOT, YTO JOTOBOP JIAPEHHS HE HCKIIIOYAeT B3aUMOOTHOIICHUH,
OCHOBaHHBIX HA JOBEpUHU, M YTO Yalle BCETr0 JapeHHE MPOUCXOIAT UMEHHO B
dbopme BBITUIAT WK TTEPEBOJIOB JCHEXKHBIX CPeACTB. [Ipu 3TOM, 10 UX MHEHHUIO, HE
CTOUT CUMTATh IOTOBOP AapeHust 0€3pa3InIHbIM K CUTYallUU TIOTYyYEHUsI CTOPOHOM
Japa, HampuMmep, B KadecTBe IMojapka Ha cBaabOy. MMeHHO B OiIM3KHX
OTHOILIEHUSAX MOTYT BO3HUKATh MPOOJIEMBI, CBSI3aHHBIE C ONPEACICHUEM IIpeIMeTa
JIOTOBOpA U MPU3HAHUS €T0 HEJCHCTBUTEIBHBIM.

Bropass Touka 3peHHs — OCHOBHOE Ha3HAYEHHE JOroBOpa JapeHHs —
nepeaaya COOCTBEHHOCTH HA HEABM)KMMOE WU JABM)KMMOE MMYIIECTBO, TTOITOMY
OH HE MOXKET OBITh 3aKJIIOUYEH B OTHOIICHHUH JIEHEXHBIX cpeAcTB. [lomaraior, 4ro
3aKOHO/ATENbCTBO PD Ha 3TOT CUET SICHO, U YTO JACHEKHBIE CPEJICTBA HE MOTYT
OBITh TPEIMETOM JOTOBOpa JAapeHHus. Takke TMOJOOHBIE CHETKA MOTYT
UCIIOJIb30BAThHCS JJIsl YKIOHEHUS OT HAJIOTOB, UTO SIBJISIETCS HEXKEJATEIbHbBIM.

Tperes TOuka 3peHHs] — MPEAMET JOTOBOpa JAPEHUS MOXKET OBITh BCE XKe
oTmpesieNieH Kak Jt000e MMYIIECTBO, BKIIOYas ACHEXKHBIE cpeactBa. [lpm sTom
OTrpaHUYEHHE B 3aKOHOAATENbCTBE P® MOXKET CUUTaTbCsl TEXHUYECKUM U He
JIOJKHO BIIMSITH HAa aOCOPOLIMOHHYIO CTOCOOHOCTD JIAPOBBIX CHIEIIOK.

B cucreme cyneOGHBIX MpEIEEHTOB €CTh PEUICHMs, COIIACHO KOTOPHIM
JICHE)KHbIE CpeicTBa (OPMaIbHO HE OTHOCATCS K MPEAMETY JOroBOpa AapeHUsl, HO
MOTYT ydYacTBOBaTh B OOIIEH cyMMe KpEeIUTOPCKON 3al0DKEHHOCTH TIpH
HACJIEJJOBaHHH.

ITo muenuro T. U. JIOMOBLIEBOM IIPEAMET — 3TO SIBJICHUE, KOTOPOE BKIIFOYAECT
B ce0s J1Ba o0OBbekTa: 1) 00bEeKT mepBoro poja (Popuaudeckuii 00beKT), 2) 00bEeKT
BTOpOTO poaa (MarepuainbHblii 00bekT). [log ropunnyeckum OOBEKTOM OHa
MoJIpa3yMeBaeT JCUCTBUSA, HAIIPaBJICHHbIC Ha Tiepenady Belld, OCBOOOXKIECHUE OT

00s13aHHOCTH M nepeaadyy HMMyHmICCTBCHHOI'O IIpaBa. Yrto kacaeTcssi OCTaJILHOIO
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(ycTynka mpaBa TpeOOBaHHMS, TEPEeBOJA WM MPOIICHUS J0JTa U T.1.), TO aBTOP
OTHOCHT WX K IOPHIUKO-TEXHUYCCKUM CPEJCTBAM, KOTOPHIC MIOMOTAIOT JApUTEITIO
COBEPILNUTH ACHCTBHS, COCTABIIAIOIIME IPEIMET JOroBopa aapenus.

OCHOBHBIM IIPEIMETOM JOTOBOPA APEHUS SIBIISIETCA Mepeada 1mpas, BEIIeH,
MIPEIMETOB UMYIIIECTBA U T.J., KOTOPBIE MOTYT OBITh MEpPEJaHbl B COOTBETCTBUU C
3aKOHOJATEILCTBOM. [IpemMeTom mapeHus MOKET BBICTYIATh KaK JBMXKHMOE, Tak
Y HEJIBIDKUMOE UMYIIIECTBO.

Jlaperre MOXeT OBITh COBEPIIEHO TOJIHKO Ha KOHKPETHOE HMYIIECTBO,
MO3TOMY JIOTOBOP, B KOTOPOM IMPETYCMOTPEHO TaPEHUE BCET0 UMYIIIECTBA WA €T0
HEWHIUBUTy AJTU3UPOBAHHON YaCTH, CUUTACTCS HEJCHCTBUTEIBHBIM.

HensmwkruMoe HWMYyIECTBO, Takoe KaK 3€MEIbHBIC YYAaCTKH, XWJIbIC W
HEXWJIbIE TIOMEIIEHUS, TAK)KE MOXKET ObITh 00BEKTOM JapeHus. Jlapuresnsb qoiKeH
OBITH BJIAJIEIBIIEM HMYIIECTBA, KOTOpPOE OH IUIAHMpYeT moaaputb. Ho ecTb m
WCKITIOUCHHUS — 3TO IOPHIWYECKHE JIMIA, a UMEHHO yYHUTApPHBIE MPEANPUATHS U
YUpEKACHUS, KOTOPhIE BIAJICIOT UMYIIIECTBOM Ha MpPaBE XO3UCTBEHHOI'O BEJCHUS
WJIM OIIEPATUBHOTO YIPABJICHHS. 2

2. ®opMa 10roBOpa JapeHus.

dopma 10rOoBOpa ITApEHUsS 3aBUCHUT OT BHIA JAPEHUS, CYOBEKTHOTO COCTaBa
CTOPOH W MpeaMETA TapEHUSI.

Crnydau 06s13aTeIbHON MUCHbMEHHOM (POPMBI 1I0TOBOpA JApEHUS:

— JapuTelieM BBICTYINAET IOPUAMYECKOE JIMIIO U CTOUMOCTh Jiapa
MIPEBBINIACT TPH THICSYU PYOIICH;

- UMEET MECTO OOelIaHne TapeHus,;

- MIPEIMETOM JapCHHS BBICTYIIACT HEABMKUMOE HMYIIIECTBO.

HecobOmonenre mnpocToii NHUCbMEHHOW (OpMBI J1IOroBOpa JapeHusi B

YKa3aHHbIX CJIydadX BJICUHCT €TI0 HUYTOXHOCTD.

! JTomosuesa T.W. Jorogop napeHust B cucteme ja0ropopos / Hayunble TenaeHiuu: FOpucnpyaeHIus: cOOpPHUK
Hay4YHBIX TPYJIOB 110 MaTepuanaM X MeXIyHapoaHoH Hay4uHO#l koHdepeHunu. — 2017. —c. 11-13.
2 Nyrapckaa T. A. O npenmerte norosopa gapenus / T. A. yrapckas, E. A. Kopenuna // [Tyt pa3BuTus HaydHO-
MO3HABATEJIFHOTO MOTEHIMaNa oOydJaromuxcsi: Marepranbsl HayYHO-TIPAKTUYECKOH KOH(EPEHIMN IIKOJIbHUKOB U
cTyzeHToB Komtemkeit, Kpackoso, 18 okrs0ps 2022 roga / JI. B. MapreeBoil. — Mocksa: W3narensctBo "[lepo",
2022. — c. 90-93.
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PeanbHbIil JOrOBOp [JapeHUs COBEPILIAETCS YCTHO, €CJIM TOJBKO €ro
NPEAMETOM HE SBISIIOTCS HEABUKUMOCTb JHOO JBMXKHMMAas Belllb CTOMMOCTBIO
CBBIIIIE TpPEX ThICAY pyOJieid, OTUyxkaaemas oopuandeckum nuioM. [lpu sTom
COBEpILIEHHE JaHHOTO BUA JIOrOBOpa B MUCbMEHHOM (hopMe HE UCKITIOYAETCS.

TpeboBanue mpocToii MUCEMEHHON (HOPMBI:

- KOHCEHCYalIbHBIA JOTOBOp JapeHus («oOemiaHue JOapeHuss B
OyayiiemM») — MOKET OBbITh 3aKJIIOYECH TOJIbKO B MUCbMEHHOW (opme. [Ipu ee
HecoOJII0JIeHHH OOCLIaHUE JTapeHUs «HE MPHU3HAETCA JOTOBOPOM JIApEHUS U HE
cBs3biBaeT oOemaBmero» (m. 2 cr. 572 T'K), T.e. goroBop cuMTaeTcs
HE3aKJIFOUEHHBIM;

- JIOTOBOpP Jape€HUsl HEIBMKMMOCTH TaKKE€ COBEPILIAETCS TOJBKO B
nuceMeHHo (opme. 1 mapra 2013 roga Opuia otmeHeHa ['ocynapcTBeHHas
perucrpanus J0TOBOpa HEABUKUMOCTH, MOATOMY CE€MYac €l MOJIJIEKHUT TOJIBKO
JIOTOBOpP  JIapeHHUsl, BCIEJICTBUE KOTOPOTO MPOUCXOAUT TMEpexoj IMpaBa
COOCTBEHHOCTH Ha HECABUKUMOCTD;

— BHE 3aBUCUMOCTH OT TOTO SBJSIETCA JIM JOTOBOP pEajbHbIM WJIU
KOHCEHCYaJIbHBIM COBEpIIaeTCs B MHUCBMEHHOW (opMe JOTrOBOpP, B KOTOPOM
JapuTeIeM SIBISETCS IOPUIMYECKOE JIUIO, & CTOMMOCTh Japa MpEeBbIIIACT TpU
ThICSUn pyoOsieit. HecobOmonenne nmucbMeHHONM (pOpMBI B ATOM CJIydae BJICYET €ro
HEJICUCTBUTEIILHOCTD,

— JapeHre UCKIIOUUTEIbHBIX TPaB Ha Pe3yJbTaThl MHTEIIECKTYaTbHOU
JEATEIbHOCTH W TNPUPABHEHHbIE K HUM CPEACTBA HWHIWBUAYAJIM3aLUU
COBEpIIIAETCs B MUCbMEHHOU (hopMe, a eclid 00BEKT MOMJICKUT TOCYNapCTBEHHOMN
peructpanuu B Pocnatente (u300peTeHuUe, MOJe3HAass MOENb, MPOMBIITUICHHBIHN
oOpasell, TOBApHBI 3HAK W HEKOTOpbIE JPYrue), TO TOCYIAPCTBEHHOM
perucTpalyu Moy KUT NePeXo/l UCKITIOYUTEILHOIO MPaBa;

— B MHBIX CIIy4asX, YCTaHOBJIEHHBIX 3aKOHOJATEILCTBOM (Hampumep,

napeHue 0e310KyMEHTapHBIX IIEHHBIX Oymar).
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OOsi3arenbHass TNUCbMEHHas (QopMa JOroBopa JapeHuss B cliydae
BOJICU3BSBICHUS CTOPOH IMO3BOJSIET MPUAATH JIOTOBOPY JapeHHUs HOTApUAIbHYIO
bopmy.

OO0s3aTenbHOE  HOTApUAIBHOE YIOCTOBEPEHHE JOTOBOpAa YCTaHOBJIEHO
TOJIBKO B OJTHOM Cilydyae — JUI CJAEJIOK, KOTOpbIE HAlpaBJIEHbl HA OTYYKIICHHE
JOJIM WIA YacTH JOJIM B YCTABHOM KamuTajle OOLIECTBA C OrpaHUYECHHOU
OTBETCTBEHHOCThIO. HecoOmonienne HoTapuaibHOM (OpPMBI  NMPUBOAUT K
HHUYTOKHOCTH JI0roBopa.t

ITo CEMEHHOMY 3aKOHOJIaTEIbCTBY Tpebyercs HOTapHualbHO
YAOCTOBEPEHHOE  COTJIaCME€  CyIpyra, €CiId CHIEIKA IO  PACIOPSIKEHUIO
HEJIBXKMMOCTBIO M CAEIKU, TPEOYIOINEe HOTApUAIBHOTO YAOCTOBEPEHUS U (UJIN)
perucTpaliii B YCTAaHOBJIEHHOM 3aKOHOM TIOpsAJKe (B TOM 4YHUCJE JapeHue),
coBepmatotrcsi ogHuM u3 cynpyroB (m. 3 cr. 35 CK). JlanHoe mpaBuio Takxke
PacIpoCTPaHsIETCS Ha JOTOBOPHI JapEHHs HEABUKMMOCTH U HHOTO UMYILECTBA. 2

Jlist mepenadyn aBTOMOOWIICH, BOJIHBIX, BO3IYIIHBIX U KEJIE3HOJIOPOKHBIX
TPAHCHOPTHBIX CPEICTB, KOTOPBIE SBISIOTCA OOBEKTAMU TI'OCYIapCTBEHHOIO
PETHCTPAlMOHHOTO Y4eTa, 3aKJIFOYCHHE JIOTOBOpa JapeHus B MUCbMEHHOUW (opme
TaxxKe 00s13aTenpHo.3

Takum oOpazomMm, popma J0roBopa AapeHUs — 3TO CAENKA, KOTOpas MOXET
OBITH COBEpIIIEHA KaK B YCTHOM, TaKk M B MUChMEHHON (popMe B 3aBUCUMOCTH OT
yCIOBUM €€ 3aKkitoueHMs. IIMCbMEHHBI  JOrOBOp  NOKEH  COAEPKATH
00si3aTeNbHbIE YCJIOBUS, KOTOPbIE COOTBETCTBYIOT 3aKOHOJATENIbCTBY, a TaKXKe
MOXET COAEpXKaThb JOMOJIHUTENIbHBIE YycloBHUS. [lpu 3akitoueHuM J0TroBOpa
JapeHusi HeoOXOAMMO THIATENbHO OLIEHUBATh MPABOMEPHOCTb U COOTBETCTBUE
nepeaBaeMoro UMYIIEeCTBa 3aKOHY, YTOOBI HE JOMYyCTUTh BO3MOKHBIX TTPABOBBIX

CIIOPOB B Oy IyIIIEM.

! Tonrano B. M., Kpamenunnuxos I1. B. O6menssectHoe o porosope // PazuTue ocHOBHBIX uzei I'pakaaHCKOro
Kojziekca Poccuu B COBpEeMEHHOM 3aKOHOJATENLCTBE M CyaeOHON mpakThke: COOpPHHUK CTaTel, MOCBSIEHHbIH 70-
netuio C. A. Xoxmosa. M., 2011. c. 245.
2 Tonrano b. M. T'paknaanckoe npapo: yueOuuk: B 2 T. / O. I'. Anekceesa, E. P. Amunos, M. B. Banyio u ap. - M.:
CratyT, 2016. T. 2. — URL.: http://base.consultant.ru (zata oopamenus: 17.04.2023)
3 Lpranosa, . C. Oco6ennoctu ¢opmel gorosopa aapenus / JI. C. Lpranosa / Modern Science — 2020. — Ne 9-2,
—c. 187-190.
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3. CTOpOHBI JOTOBOpA AapEeHUS

JloroBop mapeHus SIBISE€TCS OJHUM W3 CaMbIX PacIpOCTPaHEHHBIX THUIIOB
noroBopoB B Poccuu. OH 3akiroyaeTcs MEXIy JapuTelieM W OJIHUM WIU
HECKOJbKUMH ojapseMbiMd. CyThb €ro 3akilo4aeTrcss B Iepeliaye HMMYLIECTBa
(Bewru, mpas, APYruxX UMYILIECTBEHHBIX IIEHHOCTEN) OT OJJHOTO JIMIla K APYyromMy Ha
0€3B0O3ME3HOI OCHOBE.

OO0s3aTenbHBIMU  AJIEMEHTaMHU  JOTOBOpa JApeHHsl SIBIISIOTCS CTOPOHBI.
[lepBasi cTopoHa - AapuTellb, TO €CTh TOT, KTO MEpeAacT UMYIIecTBO. Bropas
CTOpOHA - OJAapsIEMbId, TOT, KTO MOJy4aeT UMYyIIecTBO. [Ipu 3TOM, CTOpPOHBI B
JIOTOBOPE APEHUSI MOTYT OBITh KaK (PU3MUYECKUMHU, TaK U IOPUIUUECCKIMU JIUIIAMH.

Kaxnasi cropoHa noroBopa JapeHUs MMEET CBOM IpaBa M OOSA3aHHOCTH.
Haputens 00s3aH TmepefaTh OJapsieMOMY HMMYIIECTBO, KOTOPOE YKa3aHO B
JIOTOBOpE, B HajexkameMm cocTosHud. OH TakKe JOMKEH BHECTH BCE
HEO0OXOIMMbIC JJAHHBIC B JIOTOBOP (HAMpUMeEp, OMUCATh MEPEIAHHOE UMYIIECTBO),
MOAMNUCATh €r0 U NepeaaTh JOKYMEHTHI 01apSIeMOMY .

Jlaxxe ecnu JOTOBOP JapeHusl 3aKJII0YaeTCss MEXKIy OJM3KUMU JIOJAbMU
(HampuMep, MEXAYy POIUTEISIMA U JIEThbMHU), BCE OMHUCAHHBIC BBINIE TPEOOBAHMS
HEO0OXOIMMBI JIsl TPaBUIILHOCTU U 3aKOHHOCTHU 3aKJIFOUEHUS IOTOBOPA.

OnapsieMblii, B CBOIO OYepe/ib, 00s13aH MPUHATH NEpeJaHHOE MMYILIECTBO U
COOJII0JIaTh BCE YCIIOBUSA, YKa3aHHBIE B JIOTOBOpE, €ClIM OHHM ecTh. OH Takxke
JIOJDKEH BCECTOPOHHE O3HAKOMUTHCS €O CHenuUKON AapeHuss U MNPUHSTH
peuIeHre O €ro NPUHATHH 0 MOAIUCAaHUS 10TOBOPA.

B xauecTBe CTOPOH MOTY BBICTYIAaTh (PM3MUYECKHE JIUIIA, FOPUIANUECKHUE JTUIIA
U TOCY/1apCTBO.

Marnonernue, HeAEeCroCOOHbIE M WX TPEICTABUTENIM HE MOTYT OBITh
JApUTEIsIMU, HO MOTYT OBITh OJlapsieMbIMH. DTO CBA3aHO C T€M, YTO IO HTOTY
CHCJIKU y JIapuTelisd YMEHbIIIACTCsI UMYIIECTBO 06€3 Kakoh-1ubo kommneHcanuu. Ho
€CTh U UCKIIFOUCHHUE, COTIIACHO KOTOPOMY JITaHHBIE JIMIA MOTYT OBITh JApPUTEIISIMU B
OTHOIIIEHUH HWMYIIECTBA, CTOMMOCTh KOTOPOTO HE MPEBBIINIACT MUHHMAIbHBIN

pasMCp OINIAThl TPyHa. OI[HaKO U odapssiCMbIMHU OHH MOTYT OBITH TOJILKO B TOM
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cilly4yae, €CJIM JaHHbIA JIOrOBOp HE TpeOyeT HOTapHAIbHOTO YJIOCTOBEPEHHUS U
rOCyJapCTBEHHOM perucrpanun.’

HOpunnueckue numa MOTyT BBICTYIIATh B IBYX POJISIX B JOTOBOPE JAPEHUS -
KaK JJapUTellb WK KaK oJapsieMblid. JlapeHue oT I0puan4ecKoro Juia MOXKeT ObITh
KPYIHBIM ~ OJIarOTBOPUTENBHBIM  KECTOM, KOTOPBI TMO3BOJIIET KOMIIAHUU
IPOJAEMOHCTPUPOBATh CBOM MHTEPECHI U 0OKa3aTh OJAaroTBOPUTENBbHYIO MOMOIIb. B
JIOTOBOPE JApeHHUs] C IOPUAMYECKUMH JIMIIAMH OOBIYHO YKa3bIBaeTCs O0O0BEM,
yCIOBUS IEPEeNaYd MMYyLIECTBA M Jara MepefadYd HMYyLIECTBA OAapseMOMY.
Koneunas 1enp napeHHsl 4acTO yKa3bIBa€TCs B JIOTOBOPE — 3TO MOTYT OBITh
OJIarOTBOPUTENIBHBIC 1€, HAy4yHbIE HCCIENOBAaHUA, SPMapKd, MECTHBIC
OslaroTBOpUTEILHBIE (DOHIIBI U OOIIECTBEHHBbIC OpraHu3anuu. [ 3akitodeHus
JIOrOBOpPa JApEHUs MEXAY IOPUAUYECKUMH JIMIAMUA W OHApPSEeMbIM MOXKET
NOTpeOOBaThC PErucTpalus B KadecTBE OJArOTBOPUTENBHOTO YUPEKICHUS,
OOILIECTBEHHOM OpraHU3alliy WM HEKOMMEPUYECKON OpraHU3aluu.

I'ocymapcTBO Takke MOKET BBICTYIATh B JBYX POJIAX B JOTOBOPE JApEHUS —
KaK JIapuTeNb WU Kak ojaapseMblil. [lapeHue oT rocygapcTBa MOXET ObITh B BHJIE
HAJOTOBOTO BBIUETA, SIBISATHCS OJArOCKIOHHBIM >KECTOM WM MapKETHHTOBBIM
xonoM. B Toxke Bpems, rocyl1apCTBO MOXET IOJIy4YaTb MMYIIECTBO B Jap A
0JIarOTBOPUTENBHBIX U OOLIECTBEHHBIX LENEH, pa3BUTHUS UCKYCCTBA U KYJbTYpHI,
HNOJIEPKKU 00pa3oBaHus U T.A. JlOroBop AapeHuss MexAy TrocyJapCTBOM U
OJlapsieMbIM COJIEPKHUT yKa3aHUE aThl, 00beMa U crocoda nepeaadyd MMYIIECTBa.
[Tpu 3TOM, TOTOBOp JapeHUs MOXKET OBITh 3aKII0YEH KaK Mexay MUHHCTEpPCTBOM
KyJbTypbl PO u my3eeM Ui mepenaun KyJabTypPHBIX LIEHHOCTEM B Jap, TaK U
Mexay MunucrepctBoM oOpa3zoBanus P® wu yHuBepcuTeToM I Tepeaaud
aAKTUBOB, 3aKYIUICHHBIX HAYYHO-UCCIEA0BATEIBCKUM LIEHTPOM.

B cnenmaneHbIX ~ CciaydasX, JOTOBOp JapeHUs MOJKET JIOCTUTaTh

3HAYUTENBHBIX 00BEMOB M O(l)OpMJIHTBCSI MCXKAY HCCKOJIbBKMMH CTOPOHaMu, I'Ac

! Nonrosa JI. B. IIpaBoBbie 0cobeHHOCTH CyOBEKTHOrO cocTasa norosopa aapenus / JI. B. Jlonrosa / Mononexs n
HayKa: IIar K yclexy: cOOpHHK Hay4HBIX craTell 2-i Bcepoccuiickoif Hay4yHOH KOH(EpPEHIMH NEepCIEeKTHBHBIX
pa3paboTok MOJOABIX y4deHBIX: B 3 Tomax, Kypck, 22-23 wmapra 2018 roma. Tom 1. — Kypck: 3axpsitoe
aKIMOHEPHOE 00MIeCTBO «Y HUBepCUTETCKast Kauray, 2018. — ¢. 269-272.
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roCy/apCTBO, HOPUAMYECKHE M (PU3NYECKUE JIMIA BBICTYNAIOT KaK JapUTEIH.
[TpumepoM TakuMX JOTOBOPOB MOTYT OBITh  MEXKIYHApOJHBIE  CJHIEJKH,
o0ecrnieunBaoIye OJarOTBOPUTEIbHYIO MOMOIIF HAa HAIMOHAJIHLHOM YpPOBHE,
pacnpeneneHue pecypcoB U MpOAYKTOB JUIsl IE€TCKUX JOMOB, IE€TCKUX OOJBbHMIL U
Ip., B paMKax JOroBOpa MEXJIy HECKOJbKMMU YacTHBIMH (QOHIaAMH U
J0OPOBOJIBIIAMM.

Takum 00pa3oMm, CTOPOHBI SBISIOTCS BaKHEWIIUM 3JIEMEHTOM JOroBOpa
napenus B Poccun. VX B3aumMonencTBrEe JOMKHO ObITh IPO3PAYHBIM U 3aKOHHBIM,
YTO MO3BOJIUT U30€KaTh KOH(IUKTOB U CIIOPOB, BO3MOXHBIX IPU HEMOJHOLIEHHOM
VI HENPABOMEPHOM HCIIOJIHEHMM J0roBopa. KakIplil M3 y4aCTHUKOB BHOCHT
CBOH BKJIaJ B JAOCTHXKEHHE OOLIMX OJIArOTBOPUTENBHBIX, HAYYHBIX, KYJIbTYPHBIX,

06p330BaT€JII>HBIX U IPpYyIrux ueﬂeﬁ.

1.3 Conepxannie 10roBopa JapeHus

B Poccuiickoii ®denepaiinu 10roBop JapeHUs! periiaMeHTUPYyeTCs TIaBoi 32
['paxxnanckoro konekca P®. B coorBerctBum co crareent 432 'K P®, norosop
JapeHus, KOTOPBIM 3aKIIO4acTCsd IHMCbMEHHO, [JOJDKEH COAEp)KaTh  psij
00s13aTENbHBIX YCIOBUM.

Bo-nepBbiX, A0kHBI ObITh ykazanel @OUWUO (wim HauMeHOBaHHE
OpraHu3alii) CTOPOH, a TakXKe UX NacHopTHbIE JaHHbIE WU JaHHbIC,
MOATBEPKAAIOIINE MPABOCTIOCOOHOCTb.

Bo-BTOpBIX, AOKEH OBITH yKa3aH OOBEKT AapeHus, TO €CTh HUMYIIECTBO,
KOTOpO€ IepelaeTcs B IOAAPOK, C YKa3aHUEM €ro KOJMYeCTBAa, COCTOSHUS U
MIPOYMX XapPAKTEPUCTHK.

B-Tpetbux, nomkeH ObITh yKa3aH CHOcO0 Ieperayd MMYLIECTBa, a TaKkKe
MECTO Y BpEMsI IEPEAAYUH.

HakoHeln, B 0roBope AapeHus [OJDKHBI ObITh yKa3aHbl 00s513aTelibCTBa
CTOPOH, B YaCTHOCTH, 0Os3aTeNbCTBA JapUTeNs MepeAaTb HMMYLIECTBO B

COOCTBEHHOCTb U 00513aTENbCTBA MOJIy4aTeNsl MPUHATH 3TO UMYIIECTBO.
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Takxe MOTYT OBITh yKa3aHbl U JPYTUE YCIOBUS, HAIIPUMEP, 00s13aTEIHCTBA
OJIapsieMOTO  COXpaHsATh U  OOCHY>KHMBAaThb MMYILIECTBO, BCTYIUICHUE WM
HEBCTYIUICHUE HACJEIHUKOB B MpaBa IO JAPEHUIO, YCIOBHS OT3bIBA JAPCHUS U
T.a.t

B cBoeit cratbe «Conepxkanue noroBopa napenusi» A. M. MBanoB nwucadn,
YTO Yalle BCEro B JOTOBOPE NAPEHUS YKA3bIBAKOTCA CICAYIOIINE TAHHBIE:

— YKa3aHue Ha TO, 4YTO JAHHOE COIJIAIEHHUE SBJSETCS JOTOBOPOM
JapEHUs.

- JlanHbie 00 y4acTHHMKaX JIOroBOpa — B YHUCJE KOTOPBIX YKa3bIBAIOTCSA
dbamunuu, UMeHa, otdyecTBa (MpHU HATMYUK) BCEX YYACTHUKOB CHEIKH, UX MECTO
YKUTEIHCTBA U PEKBU3UTHI MACMIOPTOB (B CIIyyae, €CJId 3TO TpeOyeTcs).

- OnurcaHnne KOHKPETHOTO MpeAMETa JapeHUsl — BKJIIOYas T€ CBEACHUS,
KOTOpbIE oOecreyaT KauecTBO U OIPEACIICHHOCTh 3TOro mpeamera. OOBIYHO 3TO
OMMCAHUE BKJIIOYAET CCHUIKY Ha JPYrod JOKYMEHT, I'/I€ OMKCAaH caM MpEeaMET.

- B cnydae Hamuuus HEABM)KHUMOCTH, JOKYMEHTHI 00 O0ObBEKTe
HEJBUKUMOCTH, HaJIM4M€ Yy JapuTelisi MpaBa COOCTBEHHOCTH Ha JIaHHOE
MMYIIECTBO U OTCYTCTBUE 3aMIPETOB HA PEATU3ALNIO KaJaCTPOBBIX JECHCTBUM.

- VYkazanve Ha METOJl Mepenavyd gapa — OOBIYHO ATO CHAENKA yCTHOU
dbopmbl. OgHAKO eclid peyb UJEeT O HEJIBW)KUMOCTH, ONTUMAajibHas dopma —
MACbMEHHAs.

— VYcnoBus noBepusi — eciu Takue uMmerorcs. Hanpumep, eciiu napurenb
BBIJIAET B JIap HE KaKOE-TO UMYIIECTBO, a IICHHOCTh B JICHE)KHOM SKBUBAJICHTE.

— Agnpeca, Ha KOTOpbIe OYIyT HampaBji€Hbl MUCbMa, COOOIIECHUS U
YBEIOMIICHUS 110 JAHHOM CHIEJIKE.

— JlaTta cocTaBieHHS JOTOBOpA — €CJIM 3TO HEOOXOIUMO, TO MOXKET

IIPOIMUCBIBATLCA U aTa 3aKIIIOYCHU A C,Z[GJ'IKI/I.2

! Tlunmumayxk E. E. Tlousitue u conepxkanue norosopa napenus / E. E. [Tumumayk, A. T. Axmerosa // E-Scio. — 2023.
— Ne 1(76). — c. 532-536.
2 Banos A. U. Conepxanmue jorosopa napenus / A. U. Usanos // Epomen. Global. — 2021. — Ne 23. — ¢. 45-57.
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Ecnu naputcst TpaHCIOpPTHOE CPElCTBO, 00s3aTEeNIbHO YKa3bIBa€TCS MapKa,
MOJENb, TOC. HOMED, AaTa BBIIyCKa, HOMEp Ky30Ba, 1BeT. IIpu mapeHuun aeHer
JIOCTATOYHO CYMMBbI U BAJIFOTHI.

KoHceHcyanbHbIi JOrOBOP JapeHUsl — 3TO B3aWMHas CIEIKA, KOTOpasi UMEET
CBOM IpaBa U OOSI3aHHOCTH JJI KaXJ0i cTOpoHbI. JlJisi maputens 3To0 cBOOOJHOE
pacnopssKeHHEe MMYLIECTBOM, a [UIsi OJAapsAeMOro — TMpaBO Ha MOJy4YEHHE
MMYLIECTBA U €70 UCIIOIb30BaHUE B COOTBETCTBUU C €r0 HA3HAYEHUEM.

IIpaBa oapsieMoOro npu 3aKI0YEHUH JOTOBOPA JApEHUS:

- [IpaBo Ha mnomydeHne umyniectsa. OmapseMbld MMEET NPABO Ha
MOJIYYEHHE B 1ap MPEJOCTABIEHHOTO B JOTOBOPE UMYIIECTBA.

- [IpaBo Ha wucnosib30BaHWEe uMyIIecTBa. OmapsemMblii UMEET IMPaBO
CBOOOJHO  pacnopsKaTbCs MPEAOCTAaBICHHBIM B JIOTOBOPE  HMMYILIECTBOM,
UCIIOJIB3YS €r0 B COOTBETCTBUU C €r0 MPETHA3HAYECHUEM.

- [IpaBo Ha 3ammTy cBOoMX mpaB. OgapseMblii UMEET IPABO Ha 3aIIUTY
CBOMX IIPaB B CITy4yae HaApYIIECHUS JapUTENIEM YCIOBHI 10roBOpa 1apeHusl.

- [IpaBo Ha mepeaady UMyIIECTBA TPEThUM JulaM. OnapsemMbiii MOKET
NepeaBaTh MPEIOCTABICHHOE B JIOTOBOPE MMYILECTBO TPeThbUM Jinnam. OgHaKo
nepeaya MOXKeT ObITh OrpaHUYEeHa YCJIOBUSMU JJOTOBOpA JapeHUsI.

O0s13aHHOCTH 0/1APSIEMOTO TIPU 3aKIIFOUCHUH JIOTOBOPA TapEHUSL:

- OO0s3aHHOCTh ~ WCIOJB30BaTh  HMMYIIECTBO IO  HAa3HAYCHHIO.
Opapsiemblii 00si3aH UCIOJIB30BaTh MPEAOCTABICHHOE €My B Jap HMYUIECTBO
TOJIBKO 10 HA3HAYEHUIO.

- OO0s13aHHOCTh COXPAHATH MPEOCTaBICHHOE MMYyIecTBO. OmapseMblit
00s13aH COXpaHATh MPEIOCTABICHHOE €My B Jap HUMYILIECTBO W BBHIMIOJHATH BCE
HEOOXOMMbIE MEPHI IO €ro 00ECIIEUEHUI0 COXPAHHOCTH.

— OO0si3aHHOCT, HE TiepefaBaTh HMYIIECTBO TPETbUM JidlaM 0e3
cornacusi naputens. OnapsieMblii HE UMEET IpaBa MepeaBaTh MPEA0CTaBICHHOE

€My B JIap UMYIIECTBO TPETHUM JIMIIaM 0€3 COTJIaCHsI TapUTEs.
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[Ipunsitue napa He sBIsE€TCS OOS3aHHOCTBIO OJAPSAEMOr0, HO €ro COrjacue
UMEeT BaXKHOE 3HAUEHHUE, TaK KaK JapuTelb HE CMOXKET BBIMOJHUTH CBOHU
00s13aHHOCTH, TIOKa BTOpasi CTOpOHA HEe mpuMep aap. Takum oOpa3oM — MPUHSATHE
Jlapa BBICTYNAET KaK YCJIOBHUE BBIMOJIHEHUS JOTOBOpA JapeHUS.

[IpaBa napurtens Mpu 3aKJIFOYCHUH TIOTOBOPA TaPEHUS:

- [IpaBo Ha OT3BIB Japa. laputenb MMeeT MpaBO HA OT3bIB Japa MpU
WCITOJIHEHUH OJ]apsieMbIM YCJIOBHI JI0roBOpa JapeHusl.

- [IpaBo Ha KOHTPOJIb HCIOJIB30BAaHUS HUMYIECTBA. JlapuTens mmeeT
MpaBO Ha KOHTPOJh 3a MCIOJB30BAaHUEM MPEJOCTABICHHOTO B JOTOBOPE
UMYIIIECTBA.

- [IpaBo Ha BO3MemIeHHE pacxonoB. Jlapurens wnMeeT npaBo Ha
BO3MEIIICHUE PACXOJIOB, CBA3AHHBIX C TAPEHUEM UMYIICCTRA.

OO0s13aHHOCTH JapuTeNs TMpU 3aKIIOUYEHUH KOHCEHCYaJbHOTO JI0TOBOpa
JApCHMUS:

— OO0s3aHHOCTh ~ MPEAOCTaBUTH  UMyInecTBo. [aputens  o0s3aH
MPEIOCTABUTD MPEAMET JI0rOBOpa TAPEHUS 0AapIEMOMY.

— OO0s3aHHOCTH HE HApyIIaTh NIpaBa TPEThUX JUIl. [[apuTens 00s3aH HE
HapyImaTh paBa TPETHUX JIUI] HAa MMPEAMET JT0TOBOpA.

— OO0s3aHHOCT, HE BO3MemaTh pacxoabl. Jlaputens He o00s3aH
BO3MEIIATh PACXO/Ibl, CBSI3aHHBIE C IapEHUEM UMYIIIECTBA.

— OO0s3aHHOCTh HE TOJIB30BATHCS MUMYIIECTBOM. [lapuTenb HE uMeeT
mpaBa TMOJIb30BATLCS MPEAOCTABICHHBIM B Jap MMYIIECTBOM IOCIIEC €T0 Mepeaadn
oJlapsieMoOMYy .

Ecnu nmaputens He yKakeT Ha OMpEICICHHBIM MPEAMET TapeHHS B BHJIC
BEIIIH, TIPpaBa WX OCBOOOXKIEHHUS OT 00SI3aHHOCTH, T.€. 6€3 KOHKPETHOI'O yKa3aHUs
Ha Jap, TO Takoe oOermanne 0yaeT HUYTOKHBIM.

K mpaBompeeMHHKaM ofapseMOro He MEepPeXOIUT €ro MpaBoO Ha TOJyYCHUE
napa B OynymieM. B HEKOTOPBIX peKkux cliydasx oJapseMoe JIUIO MOXKET ObITh

00s13aHO BBITIOJTHUTH JIOMOJIHUTEIBHYIO O00S3aHHOCTh, TOMHUMO TOTO, YTOOBI
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MPUHATH J1ap. ITO MOKET OTPAaHUYUBATHCS CIIy4YassMU JApEHUS, KOTOPbIE CBSI3aHbI
c oOpeMeHeHrneM MMYIIECTBa, repeaaBaeMoro napureneM. Eciau npeanosnaraercs
UCITOJIb30BAaHUE MMYIIECTBA B OOLIECTBEHHBIX LEJAX, IPAaBO OJApsIEMOro Ha Jap
3HAYUTEIBHO OTPAHUYUBAOTCA.

OnHo#t 3 ocoOeHHOCTEN COJEp)KaHUS TOTOBOpA JAapeHHs] MOXKHO CUUTATh
OrpaHMYEHHE Ha TMepenady ONpeleieHHbIX BHUAOB uMyllecTBa. Hampumep,
corsacHo cratbe 572 'K P® gapom moryT ObITh HiepeaHbl TOIBKO BEIIH, KOTOPHIE
HaxoJATCcd B COOCTBEHHOCTM JapUTENsl HAa MOMEHT 3aKIIIOUEHHS JOroBOpA.
[ToaTOMy mapuTenro He paspelaeTcsl JaBaTh B Jap HWMYLIECTBO, KOTOPOE €My
CaMOMY HE MIPUHAJJIEKUT, a TOJIbKO HAXOJUTCS Y HETO B MOJIb30BAHUM.

Eme ogHuM mpuMepoM MOMKET CIYXKUTh CiIy4yaid, KOrja JapuTelb XO4YeT
nepeaTh IMOJYy4YaTelll0 HEABMXKHUMOCTh WM TPAHCIOPTHOE CpeacTBo. B sTtom
cillydyae JOTOBOP JAOJKEH OBITh O(POPMIIEHO HOTapHAIbHO, YTO OYJET SIBISTHCS
oOsi3aTesibHOM (POpMOM 3aKJIIOUEHHST JOTOBOpa JapeHusl, MHade clesika Oyner

CYHUTATHCA HEAEUCTBUTEILHOM.
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2 Oc00eHHOCTH UCTIOJTHEHHSI JOTOBOPA TapeHus

2.1 Ilopsamok 3aKJIFOYEHUs, U3MEHEHHS U IPEKPALEHUs I0r0BOPA TapEHUs

3aKI0YeHUEe, W3MEHEHWE M IpeKpaulieHue norosopa napenus B Poccun
PEryJINpYyIOTCS 3aKOHOIATEIbCTBOM U IIPEATIONIATAIOT JOCTATOYHYIO BOJIIO, 4 TAKKE
IpaBo- U J€ECIOCOOHOCTh CTOPOH.

Cornacuo cratbe 574 'K P®, noroBop napeHusi MOXKeT ObITh 3aKJIFOYEH KaK
B YCTHOM, TaK U B nucbMeHHOU (opme. [1o TpeboBaHMIO OHOM U3 CTOPOH JOTOBOP
MOKET OBITh 3aKJIO4YeH B HOTapuanbHOM (opme. Horapuyc siBiaseTcs auioM,
KOTOpO€ O00ECIeUnBaeT 3aKOHHOCTb CJIENKH, YJIOCTOBEPSiET MOJIUCh CTOPOH
JIOTOBOpA U MepeaeT JOKYMEHTHI B OPTaHbl PErUCTPALH MIPaB.

JIoroBop MOXET cOBeplIaThcs B YCTHOW (hopme, Koraa, Hampumep, Ipu
peaspHOM JOTOBOPE NAPEHHUM JIBHKMMOTO UMYLIECTBA IPAKAAHUHOM HE3ABHCHMO
OT CTOMMOCTH, a €CJIM JAPUTEIIEM SABISETCA IOPUIAYECKOE JINIO, TO IPU YCIOBUH,
€clii CTOMMOCTb Jlapa HE MpeBBIIAET Tpex Thicsu pyOneil. Ilostomy, ecnu
peanpHBI JOTOBOP 3aKIIOYAETCs Ha JABWKAMOE HMYIIECTBO, a JAapUTEIb
IOPUIMYECKOE JIMI0O M CyMMa CBBIIIE TpeX ThICSIY pyOsield, TO OH JOJDKEH
3aKJII0YaThCSl B TPOCTOM MUCBMEHHOMN (hopMme.

[Topsinok 3aKknr04YeHns JOTOBOpa JapeHusl perjaaMeHTupyercs [ paxk1aHcKum
koznekcoM Poccuiickoit @enepannu.

[Ipy NMHCBMEHHOM 3aKJIFOYEHUM JOTOBOpPA INEPBBIM JTAIOM SBISETCS 3TO
COCTaBJICHHE JIOTOBOpA.

JIOTOBOp MOIIKCHIBACTCS B CIIy4ae, €CIIM BCE YCIOBUs COINIACOBAHBI MEXKY
JapuTeIeM U moJiydaresneM. [[oroBop HOJDKEH CONEpKaTh JAHHBIE O JAAPUTENE U
noJiyyaresie, a TakKXe ONHMCAHHE MEPEJaHHOTO HUMYILECTBa, €ro CTOMMOCTb M
croco0 nepeayu.

Bropoii aTamn 3aknrodyeHus 10oropopa - nepeaavya umyniectsa. [lepenaBaemoe
UMYILIECTBO JODKHO OBITh MEpeAaHo IMOJIy4aTeal0 B IMOJHOM COOTBETCTBUHU C

COIri1aCOBAaHHBIMH YCIIOBUSMH, YKa3aHHBIMU B JOIOBOPC AapCHUS. O6BIIIHO,
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HMMYIIIECTBO NEPEIAETCS JIMYHO B PYKH MOJydaTess WX 4Yepe3 YINOJTHOMOYEHHOE
JIUII0 HA OCHOBAHUM HaJiIexkKaIe oOpMICHHON TOBEPEHHOCTH.

Tperuit 3Tan - perucrpauus I0ropopa gapeHus. JloroBop napeHus MOXKET
OBITH 3aperucTpUpoOBaH B opraHax PocpeecTpa mpu HaIMYMK HMYIIECCTBEHHBIX
MpaB Ha HEJABWKUMOCTh (HEABHKUMOE UMYIIECTBO, 3€MEJIbHbIC YYACTKU U T.J1.).
[lens perucrpanuy 3aKIOYaeTCs B TOM, YTOOBI TapaHTHUPOBATH MPABOMEPHOCTH
nepeayd UMYILECTBa, a Takke HM30eXaTh MOTCHIMAIBHBIX KOH(MIUKTOB MEXIY
JTAPUTENIEM U JIPYTUMU JIMIIAMU, YTBEPKAAIOIMINMY CBOU ITPaBa HA UMYILIECTBO.

YerBepThli 3Tall - OCBHUJAECTEIBCTBOBAHWE IMOANMCEM U mneyared. B
HEKOTOPBIX CJIy4yasX, HAampumep, Npyh JApCHUH JOJIM B KBApTUPE, IOTOBOP
HEO0OXOJIMMO 3aBEPUThH Y HOTapHUyca.

B peanpHOM q0OroBOpe HapeHus, €CIM OH 3aKJIIYaeTcsi IHUCHBMEHHO,
00s13aTeJIbHBIMU YCIIOBUSIMU SIBIISTFOTCSL:

- YKa3aHHE HAMMEHOBAHUS UMYIIECTBA, KOTOPOE MOJIEKHUT Mepeaaye;

- YKA3aHUE TAPUTEIIS U TIOJTyYaTeis;

- YKa3aHHUE MECTAa U BPEMEHU MEPEeIauu UMYILECTBA;

- TOJIIMCH JTAPUTEIIA U TTOJTyYaTeIsl.

PeasibHbIN 10TOBOP apeHUsI MOKET UMETh CBOIO CIIEIM(UKY B 3aBUCUMOCTHU
OT TOTO, Kakoro poja HUMYIIECTBO Tmepenaerca. Hampumep, ecnu mnepemaercs
)KMBOTHOE, TO JOIOJHHUTEIbHO HYXHO YyKa3aThb €ro mnojJ W Bo3pacT. Eciu
nepeaeTcss HEIBUKUMOCTb, TO B JIOTOBOpPE JapeHUss HEO0OXOJIMMO YyKa3aTb
HaUMCHOBAaHHUE OOBEKTAa HEJIBM)KMMOCTH, €Tr0 KaJacTPOBBIM WM HWHBEHTAPHBIN
HOMED U T.I.

Ecnu xe noroBop 3akiro4aeTcsi yCTHO, TO CHIEJIKA CUMTACTCS 3aKIIOYEHHON
TOJIBKO ¢ MOMEHTA MPHUHSATHS IMojiapka (B ¢popMe nepeaadn Beniy, KI0YeH oT Hee ’
npouee).

Conepxanue J0roBOpa JapeHUs JOJKHO OBITh OMPEICIICHO COTJIAIIEHUEM
CTOPOH, HO OH O00s3aTeNbHO JIOJDKEH COJEPKaTh CIEIYIONIUE CBEICHUS:
HAMMEHOBAHUE U MACHOPTHBIE JaHHBIC JAPUTEIA U OJapIE€MOro, HAMMEHOBAHUE U

OIMMCAaHUC UMYIICCTBA, KOTOPOC MEPCAACTCA B Aap, 4 TAKIKC YCIIOBHUA IICpCaadinu U
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npuema 3Toro umyiectBa (cratbs 432 'K P®). Kpome Ttoro, ecnm napeHue
MPOU3BOJUTCS C OrPAHMYCHUAMH (HalpuMep, C YCJIOBHEM IOKU3HEHHOTO
COJICpKaHMs TAPUTEIIs), TO TAKUE YCIOBUS I0JKHBI ObITh YKa3aHbI B JOTOBOPE.

B cootrBercTBUM co cTratheit 572 'K P®, nmapurtens moipDKeH TIepenathb
MMYIIECTBO BMECTE C IpaBaMH, CBSI3aHHBIMU C 3TUM HMYILIECTBOM (Hampumep,
MpaBO COOCTBEHHOCTH), €CJIM MHOE HE YCTAHOBJICHO JIOTOBOPOM HMJIM HE BBITCKAET
U3 cymectBa mpaBooTHomeHuil. Kpome Toro, cormacHo cratbe 580 I'K P®D,
JapuTellb 00s13aH BO3MECTHTH OJIapSEMOMY YOBITKH, KOTOpPHIE BO3HUKIU B
pe3yibTaTe HEJOCTATKOB UMYILECTBA, IEPEJAHHOr0 B Aap. Ecim qoroBop napenus
ObLJT 3aKJII0YEH B HOTApUAIbHOU (opMe, TO JapUTENIb HECET OTBETCTBEHHOCTH 3a
MPaBUJIBHOCTh M TOJHOTY ONWCAHUS HMMYIIECTBA M OTCYTCTBHE Ha HEM IIpPaB
TPETHUX JIULI.

Jpyroii Ba)xHOH OCOOEHHOCTBIO 3aKJIIOYEHHS JIOrOBOpa JAPEHUs SIBIIACTCS
HEOOXOJMMOCTh YYacTHsl BCEX 3aMHTEPECOBAHHBIX JIMII B MPOLECCE €ro
3aKJTI0YEHUsI. DTO OCOOCHHO aKTyallbHO B CIydasX, CBS3aHHBIX C Iepeaaudei
HMMYIIIECTBA HECKOJIBKMM oAapsieMbiM. Hampumep, ecnu napurenb nepeaaet BCIO
CBOIO HEJIBIDKMMOCTD JIBYM HJIA 00JI€€ pa3HBIM JIFOASM, TO KaXKIbI U3 OJIapsieMbIX
JIOJDKEH TPUCYTCTBOBATH MPHU 3aKIOUYEHUM JOTOBOPA W TMOAIMUCAHUM 3TOrO
JIOTOBOPa BCEMU YYACTHUKAMMU.

Kpome Toro, 3akitoueHue AOTOBOpa MapeHUsS MOXKET ObITh CBSI3aHO C
ONPEAECICHHBIMU PUCKaMU sl CTOPOH. OMH U3 TJIaBHBIX PUCKOB, CBSI3aHHBIX C
JIOTOBOPOM JTapEHUSI, 3aKIIOYAETCS B TOM, YTO OJIapsSieMbIi HE MOXET OBIThH
3aIlMIIEH OT TOro, YTOOBI JAapHUTENb BIOCIEACTBUN OTOOpa y HEro MepeaaHHbIN
nap. Takoe oToOpaHue MOXKET MPOM3OWTU B CIIydasix, KOTJa JapuTeslb WU3MEHUI

CBOE pEIICHUE WK KOT/Ia 0OJapsaeMbIil He COOII0NAaeT yCIoBus Aorosopa.’

! Naenermmn P. M. OcoGEHHOCTH 3aKIIFOYEHMS M PACTOpKEHHMs Jorosopa japedus / P. W. JlaBneTiuu,
A. A. IOnGepaun // AkTyanbHble TPOOJIEMBI TOCYIapcTBa M TpaBa Ha coBpeMeHHOM dTare: COOpPHHK Hay4YHBIX
cTareii mo matepmanam X Bcepoccuiickoif HaydHO-TIPaKTHYECKOM KOH(EepeHIWH, MOCBSIIIEHHOH JIHI0 IopHcTa,
Crepiintamak, 03 nexabps 2021 roma / P. M. YcmanoBa. Tom Beimyck X. — Crepnmramak: CrepiauramMakcKuit
¢umman QenepasbHOrO TOCYIapCTBEHHOTO OIO/KETHOTO 00pa30BaTENbHOIO YUPEXICHHs BBICIIETO 00pa3oBaHUS
«bamkupckuit rocyiapcTBeHHbINH yHUBepeuTeT», 2021, — ¢. 146-149.
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Cnenyer OoTMETUTh, YTO JOTOBOP AApeHUsi, KaK U J0OO0H Jpyroi Jorosop,
MOXKET IOJIEkKATh U3MEHEHHIO. B CBS3M C 3THM, €CIM MHOE HE IIPELYCMOTPEHO
CHelUalbHbIMH MPABWIAMH O JOTOBOPE HApPEHUs, OH MOJUUHSETCS OOIIHUM
MOJIOKEHHUSIM 00s3aTebCcTBeHHOTO mpaBa. Ha ocHoBanmu ct. 450 'K P® mno
COTJIALIIEHUIO CTOPOH JIOMYCKAeTCsl M3MEHEHUE M PacTOp KeHHE JI000ro JOoroBopa
(B TOM 4Hcie TOroBOpa JapeHHsl), €CIM MHOE HE MPeIyCMOTpeHO ['pakJaHCKUM
KogexkcoM P®D, npyrumu 3akOHaMH U JOTOBOPOM JapeHHUsL.

JloroBop mapeHusi MOKET U3MEHATHCS KaK J0 Mepeaadyd UMYLIECTBA, TaK U
nociie ero nepeaadn. OgHako, M3MEHEHHE JOTr0BOpa IOCIIE Mepeaayd NUMyLIeCTBa
TpeOyeT JOMOTHUTEIbHBIX YCIOBUH.

B cootBerctBun ¢ 'K P® poroBop mapeHuss MOXXET OBITh U3MEHEH IO
COIJIAIICHUIO CTOPOH WM IO PEUIEHUI0 Ccyada. EciauM CTOPOHBI COIIacHIINCh
U3MEHUTH YCJIOBHS JOTOBOPA AAPEHUS, OHU JODKHBI 3aKJIFOUUTh JIOMOJIHUTEIBHOE
corjamieHyue. JTO COrIalleHue J0HKHO ObITh O(POPMIIEHO B MUCbMEHHOU (hopme U
INOJANKMCAHO JAPUTENIEM M OJapsieMbIM WIM MX INpPEACTaBUTENsAMU. B ciydae, ecin
oJlapsieMOMY Ha MOMEHT 3aKJIOYEHHUs JOroBopa YK€ HCHOJHUJIOCh 14 jer, oH
MO>KET IMOAIUCHIBATH I0TOBOP U JIONOJHUTEIBHOE COIVIAIIEHUE CAMOCTOSITENIBHO.

Ecnn ogHa U3 CTOPOH HE coryacHa ¢ M3MEHEHUEM JIOrOBOpPA JAPEHMS, OHA
BIIpaBe OOpaTUTbCA B CyJA C HUCKOM O TMPU3HAHUM JIOTOBOpa JapeHus
HEeJCUCTBUTEIbHBIM. B 3TOM cilydae cyl MOKET MPUHSATH pellieHne 00 U3BMEHEHUHU
YCIOBUM JIOTOBOpPA JApEHUS, €CIM 3TO COOTBETCTBYET 3aKOHOJATENICTBY U
YCTAHOBJICHHBIM TPEOOBAHUSM.

Ecnu m3meHeHue n0oroBopa JapeHHs CBS3aHO C MEPCOHAIBHBIMHU JaHHBIMU
CTOPOH, TO JJII €ro BHECEHHUSI MOXKET MOTpeOOBaThCs corjiachue Ha 00pabOTKy
NEPCOHAIIBHBIX JAHHBIX.

Takxxe ciemyeT yduThIBaTh, YTO H3MEHEHUE JOTOBOpA JApPEHHUS MOKET
NOBJIMATh Ha TMpaBa TPETbUX JHI[, KOTOPbIE UMEIOT OTHOUIEHHE K HMYIIECTBY,
NepejaHHOMY B JapeHue. Hampumep, eciu mocie 3akiIro4eHus JOroBopa 1apeHus
BJIaJIEJIEL] UMYIIIECTBA MPOJAJ €r0 IPYyroMy JIMIY, TO U3MEHEHUE TIOTOBOPA MOXKET

MOBJIMATh HA TpaBa 3TOro Jmna. B 3ToM ciaydae TpeOyroTcs OIpeacsieHHbIE
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IOpUJIMYECKUE TPOIEYPhl, TAKUE KaK YBEIOMJICHUE U COTJIacMe TPEThHUX JIMI[ Ha
HW3MEHEHHE JIOTOBOPA JIapEHHUS.

[Ipy u3MeHeHHM YCIOBUM JOrOBOpa JAapeHUsS MOXKET M3MEHUTHCS CymMMa
Japa, OOBEKT JapeHusi, YCIOBHUsS €ro mepeaadyu, CPOKH HCIIOJIHEHUS U Jpyrue
Ba)KHbIC MapameTphl. [Ipu 3ToM M3MEHEHHUE YCIOBUN HE JOJKHO MPOTUBOPEUYUTH
3aKOHOAATENBCTBY U HE JOJDKHO HApYIIATh MpaBa TPEThUX JIUII.

OGparmienue B Cya BO3MOJXKHO, €CJIHM W3MEHEHHS HECYIIECTBEHHBI M HE
BJIEKYT M3MEHEHHUS CyTH 0a30BOTO J0roBopa. B 3ToMm ciydae, M3MEHEHHS] MOTYT
OKa3aTbCs HEACHCTBUTEIbHBIMH.

Ecnu wu3MeHeHHe a0roBopa MPOUCXOAUT 1O MEpeayd HMYIIECTBA, TO
JIOTOBOP JapeHUsl CUYUTAETCA HEICUCTBUTEIbHBIM, €CJIM U3MEHEHHUS HEBO3MOXKHO
BHECTU 4Yepe3 JOIMOJIHUTENIbHOE corjaimieHue. B 3Tom ciiyyae, gaputTeiib MOXKET
BEPHYTH Nepe/laBaeMOe UMYIIIECTBO.

[Ipy U3MeHeHUHn yCJIOBHUI JOTOBOpa JapeHusi HEOOXOAUMO YUUTHIBATh, YTO
JIOCTATOYHO BAXKHBIM AaCIIEKT HAJOTOOOJO0KCHHUS HESIBHO CBS3aH C OTHUM
noroBopoM. JloroBop napeHusi He o0jaraeTcsi HaJoroM Ha JOXOJbl (hHU3MYECKUX
JIMIl, OJHAKO HAJIOl BO3HMKAET B Cllydyae MpOAaXd JapuMOro HMYIIECTBa B
TEUEHHUE TpeX JeT mociie mpuobpereHus. B stom ciydae onapsieMblid 00si3aH
VIUIATUTh HAJOT Ha J0XO0Abl (DU3WYECKUX JIUIl B pa3Mepe pasHUIIBl MEXKITY
CTOMMOCTBIO UMYIIIECTBA HA MOMEHT MOJIYYCHHUSI U HA MOMEHT MPOIaKH.

Onnako, kak U Jro0asi Jpyras CHAENKa, JOTOBOP JapeHUsl MOXKET ObITh
pactopruyT. [lopsgok mpekpalieHusl 10roBopa AapeHus ONpeaesaeTcs CTaThbsIMU
579-580 I'K PD.

CTOpOoHBI MOTYT 3aKJIFOUYHUTH JOMOJHUTEIBHOE COTJIAlIEHUE O MPEeKpaIieHu!
noroBopa gapenus. OHO MOXKET OBITh 3aKIIOUEHO B JOCYACOHOM TMOPSAKE WU
yepes cy. B mepBoM ciydae CTOPOHBI 10TOBOpaA JIOHKHBI COCTaBUTh MPOTOKOJI O
MPEKpaICHUN JIOTOBOpA JapeHUss W 3aperucTpUpoOBaTh €ro B HOTapUaIbHOU
KoHTOpe. Bo BTOpOM ciydae onHAa W3 CTOPOH JOJKHA OOpaTUThCS B CyI C

COOTBCTCTBYIOIIIMM 3asBJICHHUCM. Cy,Z[ MOXCET IIPHHATHL PCHICHHUC 00 oTMeHe
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JIOTOBOPA JIapeHusl B cllydae, €clid YCIOBHs JOroBOpa MPOTUBOPEYAT 3aKOHY WJIU B
HEM MMEIOTCSI HapyIIeHUS TIPAaB TPEThUX JIMII.

Cornacno I'paxxnanckomy koaekcy Poccuiickoit denepanuu (cratbu 572-
582), mopsAOK MpeKpalleHus I0TOBOpa apeHUsi MOXKET ObITh MPOU3BEIEH IO
HECKOJIbKUM OCHOBAHHUSIM, BKJIOYasi COBEPIIECHHUE OJapSIEMbIM IOCTYIKOB,
CBA3aHHBIX C HEAOOPOCOBECTHOCTBHIO, HEBBINOJIHEHUEM YCIOBHI J0roBOpa,
aHHYIMPOBAHUEM JJOTOBOPA M JOCPOUHBIM HCIIOJIHEHUEM.

CoBepirieHre 0apsieMbIM MTOCTYIKOB, CBSI3aHHBIX ¢ HEJOOPOCOBECTHOCTHIO,
ABJISIETCA OJHMM W3 OCHOBAHMM JJIsl NpPEKpalleHusi J0roBopa AapeHus. Takue
MOCTYNKH MOTYT BKJIFOYATh YMBIIIJIEHHOE IPUYMHEHUE BpEa KU3HU U 3J0POBBIO
JapuTens WiIM ONM3KUX €My JIIOAEH, KIEBeTYy M OCKOpOJIeHus, a TakKke
HEBBITIOJIHEHUE O00A3aTENIbCTB, CBSI3aHHBIX C YXOJOM 3a JApUTEIEM B TMOXKHIOM
BO3pACTE WIHM MPU UHBAIUIHOCTH.

Ecnu onapsiemblii HE BBIMOJIHSIET YCJIOBHUSI JOTOBOpa, ATO TaKXKE MOXKET
ABJISITBCS OCHOBAHMEM JUIsl MpPEKpalleHus I0roBopa napeHusa. Hampumep, ecnu
JIOTOBOPOM JIAPEHUSI TMPETyCMOTPEHO, YTO OJapsieMbld JOJKEH COXPaHATh U
oOecrieunBaTh MPaBUILHOE UCIOIB30BaHNE UMYIIECTBA, HO OH HE COOIIOAAET ITO
YCIJIOBHE, TO IapUTEIbh MOXKET NOTPEeOOBATh MPEKPAILICHUS TOTOBOPA.

AHHYJIMPOBaHHUE JIOTOBOpPA JApEHUS MOXKET MPOU30UTH B Ciydae, €clu
JapuTenb IepeayMan OTAaBaTh HMMYIIECTBO ojapseMoMy. Hampumep, ecnu
JApUTEIb MOMMET, YTO OH Mepeaall UMYLIECTBO OJapsEMOMY B pe3yibTaTe oOMaHa
WJIU JABJIEHUS CO CTOPOHBI OapsiEMOro.

B HEKOTOpPBIX CiIyuasix, 10rOBOP AapEHUs MOXKET ObITh PACTOPTHYT IO UHBIM
OCHOBAHMSIM, HalpUMep, €CIM UMYILECTBO, IEPEIaHHOE JapUTeleM OJapsieMoMy,
OBLJIO MOTYYEHO HE3aKOHHBIM CTIOCOOOM.

BaxkHO OTMETHTh, UTO TIPU MPEKpaIIeHUH JOTOBOpa AapeHUs, UMYIIECTBO

BO3BpAIllA€TCA [JApUTEII0, €CIIM HMHOE HE ObUIO MPEIyCMOTPEHO YCIOBUSMHU

! Cemeniora E. T. OcoBGeHHOCTH IIpEKpAIllEHHs J0rOBOPAa JAPEHHS B POCCHHCKOM TIPaXJAHCKOM IIpaBe
/ E.T. Cementora // IlpoOiempl 3amiuTbl NpaB: HCTOPUS M COBPEMEHHOCTh: XV MexayHapoaHas HAy4HO-
npakTudeckas koHpepenuus, Cankr-IlerepOypr, 29 okrsa6ps 2020 roma. — Cankrt-IlerepOypr: JlennHrpaackunit
rocyaapcTBeHHbIH yHUBepcuTeT nMenu A. C. [lymknna, 2021. — c. 194-198.
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noroBopa. Taxke, Ipy NPEKPALICHUH I0TOBOPA TAPEHHUS, JAPUTENIb UMEET MPaBO
110Tpe6OBaTh BO3MELIEHHS BPEIA, IPUUMHEHHOTO EMY OapSEMBIM. *

[ToMmuMo 3TOro, CymecTByeT eni€ HECKOJIbKO OCHOBAHHWM MpPEKpallECHUS
JIOTOBOpa JapeHUsL.

Bo-niepBbIX, JapeHHME MOXKET ObITh MNPEKPAIIEHO IO MIPUYMHE OT3bIBA
naputeneM coero papenusa. 'K P® npenycmarpuBaer, 4To nmapurens BIpaBe
OTO3BaTh CBOE JAPEHHUE 0 TOIO MOMEHTA, KaK OAapseMblil ero npumeT. Ecin ke
OJlapsieMbIil yKe MPUHSI Jap, TO JAPUTENh MOKET OTO3BAaTh CBOE IAPEHUE TOJIBKO
B CIyyasiX, KOrjla ofapseMbIM ObUI COBEpILEH OOMaH WM NPUMEHEHO HAcUJIuE K
JApUTENI0, a TaKXKe €CIM OJapseMbld OTKa3ajlcsd HCHOJHATh 00s53aTeNbCTBA,
KOTOpBI€ ObUIN eMy 00bsBIICHBI (cTaThl 572 u 578 'K PD).

Ecnu pmaputens W oxapseMblil NIpU MNOAIMCAHWHA JOTOBOPA  JOIYCTHIIN
OIMOKY B yKa3aHUM OOBEKTa JapeHHs, TAKOW JIOrOBOP MOKET OBITh IMPHU3HAH
HEJCHCTBUTEIbHBIM. Takke, JOTOBOpP HapeHHs] MOXKET ObITh PacTOPrHYT IO
B3aMMHOMY COIVIAIIEHUIO CTOPOH. B 3TOM cilydae CTOpPOHBI JOJKHBI COCTABUTH
COOTBETCTBYIOIIMIA JOKYMEHT O MpEKpalleHUH I0TOBOpa, W KaXAOMY M3 HHX
BBIJATh OJIUH IK3EMILLIP.

Ecnu e ogHa M3 CTOPOH HE »KejlaeT MpeKpaliaTb JOrOBOpP AApeHHUsi, TO
JIOTOBOP MOKHO pPacTOprHyTh B cyaeOHOM mnopsiake. COOTBETCTBYIOUIUNA HCK
MOKET OBbITh TOJAH ojapseMbIM WM JapureieM. OIHAKO, €CIU OJapseMblid
OOHApYX U TpPU3HAKK (DAIBIIMBOCTH WM HECOOTBETCTBHUS OOBEKTa JapeHUs
JIOTOBOPY IOCJI€ CBOETO MPUHSATHUS, OH OCBOOOKIAETCSI OT 00S3aHHOCTH BO3Bpara
napa.

Takxxe, 1OTOBOp JapeHHsi MOXKET OBbITh TpeKpalleH B Ccly4yae He
NPENOCTABJICHUSI HAJIOrOBOM Jekinapauuu. Ecnu B TedeHWe roja JapuTenb He
npeaocTaBuT Jaekiapanuto 1o hopme 14-HIDJI, To Hamor Ha 10X0 bl (PU3NUECKUX

JIMIT 33 CUET oAapsAeMoro OyJeT HauKMCJIeH OpraHaMH HAJIOTOBOM CITY>KObI IO MECTY

! Cemeniora E. T. OcobGeHHOCTH IIpEKpAIllEHHs J0rOBOPA JAPEHHS B POCCHHCKOM TIPaXIAHCKOM IpaBe
/ E.T. Cementora // IlpoOiempl 3amiuTbl NpaB: HCTOPUS M COBPEMEHHOCTh: XV MexayHapoaHas HAy4HO-
npakTudeckas koHpepenuus, Cankr-IlerepOypr, 29 okrsa6ps 2020 roma. — Cankrt-IlerepOypr: JlennHrpaackunit
rocyaapcTBeHHbIH yHuBepcuTeT nMeHu A. C. [Tymknna, 2021. — c. 194-198.
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HaxOoXKIEHus InocienHero. B aTrom ciydae, onapsemplii MOXET PpacTOPTHYTh
JIOTOBOP JlapeHust €3 KaKuX-1100 MOCIeICTBUM.

Enie oqHuM OCHOBaHMEM MPEKPAILCHHS I0TOBOPa TAPEHUS ABIISIETCS CMEPTh
napurend. Ecim B OroBope HE yKa3aHO HAclIeOBaHUE, TO OAAPSAEMBIA MOYKET
ObITh JUIIEH TpaBa Ha 3abpaTh Aap U JODKEH OyJeT oOTBedaTh 3a €ro
obecneueHne. B Takoil cuTyaumu, onapseMblii MOXET TNPUBIEYh K
OTBETCTBEHHOCTH 3aKOHHBIX HACJICIHUKOB JApPUTEIN 3a HUCIIOJHEHHWE JOTOBOpA B

cyne6nom nopske.’

2.2. 3amnpenieHue U OTpaHNYCHHUE TAPECHUS

3ampenieHue W OrpaHUYCHHE JapeHusi — OSTO MEphbl, MNPUHUMAEMBbIC
rocyJapCTBOM M OOIIECTBOM JJIS MPEAOTBPALICHUSI KOPPYIIIUH, MOJKYIa U UHBIX
HETAaTUBHBIX SIBJICHUH, CBSA3aHHBIX C Mepefadyeii MMyIIEeCTBa U JICHEKHBIX CPEICTB
OT OJTHOTO JIUIIA IPYTOMY.

I'paxnanckuii  koxexkc Poccuiickor denepanuu yCTaHABIMBACT Pl
OTpaHUYCHUM W 3alpeToB Ha JapeHue umyiiectBa. JlapeHue moapazymeBaet
OecIulaTHBIN Tepexo]] UMYIIECTBA OT JapUTeNss K OJHOMY WJIM HECKOJIbKUM
MOJTY4YaTeIIsIM.

B cuny ct. 575 'K P® He nomyckaeTcs JapeHue 3a UCKIIOYEHHEM OObIYHBIX
MO/IAPKOB, CTOMMOCTh KOTOPBIX He TpeBbimaeT 3 000 pyO6eit:

1. OT MMEHM MaJoJICTHUX U TpaxaaH, MPU3HAHHBIX HEJIEECTOCOOHBIMU,
UX 3aKOHHBIMU MIPEACTABUTEIISIMHU.

2. PaGoTtHukaMm  00pa3oBaTeNbHBIX  OpraHU3aldid,  MEIUIMHCKHUX
OpraHu3alliii, OpraHu3aliii, OKa3bIBAIOIINX COIUATIBLHBIE YCIYTH, U aHAJIOTUYHBIX

OpraHu3alyi, B TOM YKCJIE OPTaHU3alUN ISl J€TEU-CUPOT U NETEU, OCTABLINXCA

! HMasnermn P. M. OcoOEHHOCTH 3aKJIIOYEHUs W PAaCTOpXKeHWs norosopa napenus / P. W. JlaBneruiud,
A. A. IOnGepaun // AkTyanbHble TPOOJIEMBI TOCYIapcTBa M TpaBa Ha coBpeMeHHOM dTare: COOpPHHK Hay4YHBIX
cTareii mo matepmanam X Bcepoccuiickoif HaydHO-TIPaKTHYECKO KOH(EepeHINH, MOCBIIeHHOH JlHI0 IopwucTa,
Crepiintamak, 03 nexabps 2021 roma / P. M. YcmanoBa. Tom Beimyck X. — Crepnmramak: CrepiauramMakcKuit
¢umman QenepasbHOrO TOCYIapCTBEHHOTO OIO/KETHOTO 00pa30BaTENbHOIO YUPEXICHHs BBICIIETO 00pa3oBaHUS
«bamkupckuit rocyiapcTBeHHBINH yHUBepeuTeT», 2021, — c. 146-149.
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0e3 momeyeHus: poAUTENEH, TpakJaHaMH, HAXOAALIMMUCS B HHUX Ha JICUCHUH,
COJICpP>KaHUM WJIA BOCIIUTAHUU, CYIIPYTaMH U POJICTBEHHUKAMHU 3TUX IPak/IaH.

3. 3anpelneHue apeHusi NMPUMEHSETCS B OTHOIIEHUHM JOJKHOCTHBIX
JuL, pabOTAIIMX B TOCYJAapCTBEHHBIX WJIM MYHMIMIIAJIbHBIX OpraHax BJACTH.
JlanHple JnUIIAa HE MMEIOT MpaBa MNPUHUMATH Japbl OT (PU3WYECKUX WU
IOPUIMYECKUX JIWILI, €CIIM MHOE HE IPEAYCMOTPEHO 3aKOHOM. Takoe 3ampenieHue
HAIpPaBJICHO Ha IPEIOTBPALEHNE KOPPYILUH U MTOJKYIIA, a TAK)KE Ha o0ecrieueHne
OOBEKTUBHOCTHU U CHPABEIMBOCTH MPUHUMAEMBIX UMH PEIICHUH.

4. B oTHOIIEHHAX MEXKYy KOMMEPUYECKUMU OpraHU3alUusAMU.

'K P® rakxke 3ampemiaeT AapeHUE €Hle B HEKOTOphIX ciydasx. B
YaCTHOCTH, 3aIIPEIICHO JApEHUE HEIABUKMMOCTH W JPYIMX LEHHOCTEW, €CIU 3TO
MOJKET MPHUBECTH K yuiepOy s JMla, MEepeAarollero HMYLIECTBO. Takxke
3aIpPEIICHO JApeHUE HMYILECTBA, KOTOPOE SBIIETCS HEOTIEIMMOM YacTbIO
apyroro umymiecrtsa. Hampumep, He paspemaercss OapeHHe HaCIeIyeMOro
UMYILECTBA WM UMYILECTBA, KOTOPOE SIBISIETCS 001N COOCTBEHHOCTBIO.

Kak ormeuaer K. B. ConennukoBa B cratbe «IloHATHE NOTOBOpa NapeHus u
€ro OTMEHBI», 3alpPEIICHUE AOrOBOpa AApPEHUSA BO3MOXKHO TOJIBKO IIPU HAJIUYUHU
3aKOHHOTO OCHOBaHusA. [Ipy 3TOM OHAa NOAYEPKUBAET, YTO 3ANpPEIICHUE HE
03Ha4YaeT MOJIHYI0 HENECHUCTBUTEIBHOCTh JOTOBOPA, @ JIMIIb YACTUYHYIO — B YaCTH,
CBS3aHHOU C HapyLICHUEM 3aKOHOATEIbCTBA.

Jpyrum BaXXHBIM AacCIEKTOM, Ha KOTOpbIA OHa oOpallaer BHHUMAaHHE,
ABJISIETCA TO, YTO 3aIIPELEHUE AOTOBOPa JapeHUs HE SIBIACTCS aBTOMATUYECKUM U
TpeOyeT paccMoTpeHHus fena B cyne. llpu 3ToM HEoOXOAMMO YYMTHIBATH BCE
00CTOSATENLCTBA J€Na U HAJIMYUE 3aKOHHBIX OCHOBAHMH JJI1 OTMEHBI JOroBopa.!

OrpanuueHue napeHHsi MOKET OBITh CBSI3aHO C pa3MEpOM IMepeaaBaeMoit
CyMMbl WJIA LIEHHOCTH HUMYULIECTBA, @ TAKXKE C YCIOBUSAMM, IPU KOTOPBIX

MPOUCXOOUT Tiepenada. Tak, Hampumep, €ClIM CyMma Japa MOpeBbIIIAET

! Conennuxosa K. B. Tlonstue norosopa napenust u ero ormensl / K. B. Conennukosa / Hayka, o6mecTso,
KyJIbTypa: MpoOIeMbl ¥ MEPCIEKTUBBI B3aMMOJICHCTBHS B COBpeMEHHOM Mupe: coopHuK crareit VII Beepoccuniickoit
Hay4HO-TIpakTH4eckol KoHpepeHunu, Ilerpozasonck, 19 ampenst 2022 roga. — IlerpozaBoack: MexayHapoaHbIi
LEeHTp HayyHoro napTHepcTBa «Hosas Haykax», 2022. —c. 7-11.
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YCTaHOBJICHHBI 3aKOHOM TOPOT, TO OHA MOKET ObITh MpPHU3HAHA KOPPYHIIUOHHOM.
Taxke MoOryT OBITh 3ampenieHbl JapeHusl, CBS3aHHBIE C BBINOJHEHUEM
ONPEIEICHHBIX YCJIOBHI, HalpUMEp, €CIu Iepefadya MMYIIECTBA 3aBUCUT OT
coxpaHeHusi paboTOM ONpeIeIEHHOTO JIHIIA.

Kpome Toro, cienyer OTMETUTh, YTO B JTAPEHUH MOXKET ObITh OTKazaHo. B
YACTHOCTH, TPaXAaHCKUI KOJIEKC MPEayCMaTPUBAET BO3ZMOKHOCTh OTKA3aThCs OT
OPUHATHUS Japa, €CIU 3TO MPOTUBOPEUYUT 3aKOHY, OOIIECTBEHHOMY MOPaJIbHOMY
MHEHUIO WM HHTEPECAM rocyaapcrsa.t

OnHUM W3 OCHOBHBIX OIPAaHMYEHUM SBISETCS 3alpeT Ha JapeHue
UMYIIECTBA, KOTOPOE COCTABISAET HEOOXOAUMBIA HAOOP BellleH, MpeaHa3HAYECHHBIX
JUIS. YJIOBJIETBOPEHUSI MEPBOOUYEPEAHBIX MOTPEOHOCTEM CEMbU AApUTENsl U €ro
WKIUBEHIIEB. Takue BeIM BKIIOYAIOT, HANpPUMEp, >KUJIbE, O000pYIOBaHHOE
KYXOHHOE MOMEIIICHUE, MPEIMEThI JIMYHOU TUTHEHBI U T.4. Ecu napurens BcE xe
pEUIUT JapUTh TAKOE UMYILECTBO, TO ATO JIapeHUE OyAET HEAECHCTBUTEIBHBIM.

Hopma 4. 3 ct. 576 T'K P® ycranaBnuBaer, 4To €CIu MPEIMETOM JOTOBOpa
ABJISIETCA TpPaBO TPeOOBaHUA K TPETbeMy JIMIYy, TO JApEHUE JOJDKHO
OCYIIECTBIISITHCS ¢ COONTIOICHUEM TIPABUII, MPEyCMOTPEHHBIX cT. 382 - 386, 388 u
389 'K PO.

JlapeHue npuHaIe)Kallero JapuTesto npaBa TpeOOBaHUS K TPETbEMY JIUILY
mpeacTaBisger coO00l HE YTO MHOE, KaK yCTYyINKy TpeOoBanusa. He momyckaercs
JlapeHrue UMYIIECTBEHHBIX MPaB, KOTOPhIE HEPA3PHIBHO CBSI3aHHBI C JIUYHOCTHIO
KPEIUTOpa, HaIIPHMED, B YACTHOCTH TPEOOBAHUI 00 aTMMEHTAX.

Kpome Toro, napenne MoxkeT ObITh OTPAaHHUYEHO HACICACTBEHHBIM IIPABOM.
Hanpumep, nMmyiiectBo, KoTopoe ObUIO MOJYYEHO B Jap MOCe TOro, Kak JIMIIO,
NepeIaBIiee MMYIIECTBO, YMEPJIO, MOXET OBITh 0053aTeThbHO BKIIOUYCHO B

HaCJICACTBO. 910 O3HA4Yac€T, 4YTO TAaKOC HMYLICCTBO MOKCT OBITH nepecaaHo HE

! Ipankuna E. A. OTka3s oT NpuHATHSA 1apa. 3anpelieHre u orpanndenue aapenus / E. A. Tpankuna // Marepuansl
Bcepoccuiickoli HayqHO-TIPAKTHUECKOH KOH(EPEHITMN acCIUpPaHTOB, CTYJIEHTOB W YYaIIUXCsl MIKOJ: Marepuaibl
koHpepernnu, TompsrTti, 20-21 mas 2021 roma. — Tomesrri: Bomkckuit yanBepcuter umenn B. H. Tatumesa
(unctuTyT), 2021. — ¢. 57-60.

2 Cyxanos E. A. Poccuiickoe rpaxaanckoe npaso: yueOuuk: B 2 7. / B. B. Burpsuckuii, B. C. Em, H. B. Kosnosa u
Ip. 2-e usl., crepeorun. M.: CratyT, 2011. T. 2: O6s3arensctBeHHoe npaBo. — URL: http://base.consultant.ru (nara
obpamenus: 17.04.2023).
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TOJIBKO IOJIy4aTelIl0 AApeHus, HO WU JPYI'MM JIMLAM, KOTOPbIE Y4YacTBYIOT B
HaCJIEJJOBaHUH.

Taxke He [OMycKaeTcss JapeHHe HMMYIIECTBa, KOTOPOE HE SBISETCA
COOCTBEHHOCTBIO JapuTeNsd, a TaKKe HMMYLIECTBA, KOTOPOE HE MOXKET ObITh
IPEIMETOM CHEIKA JapeHus, HalmpuMep, BEIIHW, KOTOPbIE HE SBIISIOTCA
npeaMeTaMu MpaBa COOCTBEHHOCTH, TaKhe KaK HEIeTMMOE WMYILECTBO, IMpaBa
JUYHOCTH U T.J.

OrpaHnyeHUsIMH TaKXe SBJISIOTCS TpeOOBaHUS K aapecaTry ngapeHus. Tak,
JapuTedb HE MOXET JapuTh HMMYIIECTBO HECOBEPIICHHOJETHEMY peOEHKY 0e3
coryiacus €ro 3akoHHoro mpenacraButens. JlapeHue @uU3MUECKOMY —WIIU
IOPUIUYECKOMY JIMILY, KOTOPOE€ SIBIISIETCS 3apaHee OMNpENEJICHHBIM B JIOTOBOPE
JapeHus, TakXe He Jomyckaerca. B sTom cimydae pgapeHue mpu3HAeTcs
JNEHUCTBUTEIBHBIM TOJBKO B TOM CIIy4ae, €Clid B JOTOBOPE JapEHUs IPETyCMOTpPEHA
BO3MOYXHOCTb 3aMEHBI aJipecaTa.

JlapeHue ¢ 1enplo 000WTH 3aKOHHBIE TPEOOBaHUs, HAIPUMEP, CO CTOPOHBI
OAHKpOTAa WJIU NPU HAJTUYHUH 33J0JDKEHHOCTH 10 HAJIOraM, TaKKe He I0IyCKaeTCs.

OrpanuyeHus Ha JapeHHe MOTYT ObITh YCTAaHOBJIEHBI U cyAoM. Tak, eciu
JApUTeNlb B MEPHUOJ] CBOET0 OAHKPOTCTBA JAPUT MUMYIIECTBO, KOTOPOE MOTJIO ObI
OBITh MCIOJIB30BAHO JUIsl MOTAIIeHHs 3aJ0JKEHHOCTH, TO TaKO€ JApEHHE MOXKET
ObITh MPHU3HAHO HeAeHcTBUTENbHBIM. Cyl MOXET TakKe OrpaHWYHUTh IpaBa Ha
JapeHue MpU HaJU4MM y AapUTens 3aJ0DKEHHOCTH NEpell KPeAUTOpaMu WU T10
JIPYTUM MIPUYMHAM.

Cornmacio Kopgekcy Poccuiickoii ®enepanuii 00  aJMUHUCTPATHUBHBIX
paBOHAPYUIECHUSX, TOTOBOP JAPEHUSI MOXKET ObITh OTMEHEH, €CJIM OH 3aKJIIOUEH C
HapyIIeHHEM HOpPM 00 OXpaHe 3/10pPOBbsI U JKU3HH, MPABUJ TEXHUKU 0€30IaCHOCTH
WIM CAaHUTAPHO-3MHIEMHOJIOTHYECKUX TpeOoBaHU. Takke MOXET ObITh OTMEHEH
JIOTOBOP JapeHMsl, 3aKIIOYEHHBIN ¢ 1eIbl0 0OMaHa IPYrol CTOPOHBI WK TPETHHUX
JINII.

B nenom, 3anpetsl U OrpaHUuYEHUs Ha JApEHHUE YCTAHABIMBAIOTCS B LESAX

3alIUTBI UHTCPCCOB AAPUTCIIA, IOJIYyUaTCIId U O6IHGCTBEI B ILICJIOM. Onu moMoraroT
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IIPENOTBPATUTh UCIIOJIB30BAHUE JAPEHMS B KOPBICTHBIX LIEJIAX, 4 TAKKE 3aIUIIAI0T
npaBa gapurens U nosydaresd. [IoaToMy Ipy NOATOTOBKE K CHEIKE JapeHMs
CIIeAyeT YUYWTHIBATH BCE YCTAHOBJEHHBIE 3aKOHOJATEIBCTBOM OIPAHUYCHMS,
4TOOBI N30€KaTh HEAOTOBOPEHHOCTEHN U MOCIIEAYIOIUX CYAEOHBIX CIIOPOB.

OrpaHnyeHus, KOTOpbIE BOZHUKAIOT IIPH JIOTOBOPE MOKEPTBOBAHUS:

[ToxxepTBOBaHMEM SIBISICTCSl apeHHE BEIIM WM TpaBa B OOMIETIONIE3HBIX
nensx. [loxxepTBOBaHMSI MOTYT OCYIIECTBJISATHCS B OTHOILIEGHUU: a) IpaxaaH, O)
IOpUANYeCKUX Jiull  (OOJBHHIIAM, JETCKUM JOMaM, OJIarOTBOPUTEIBHBIM U
Hay4YHbIM OpraHU3alusM, KyJbTYpPHBIM U 0Opa30BaTENIbHBIM YUPEXKACHUAM, a
TaK)K€ HEKOMMEPUYECKUM OpPraHU3alMsIM B COOTBETCTBHHU C 3aKOHOAATEILCTBOM). B
cootBeTcTBUM €O cT. 582 'K P® mpunsiTHE MOXEPTBOBAaHUN HE TpeOyeT KaKux-
aubo paspemieHuid win corinacuid. CyTh MOKEPTBOBAHUS 3aKIJIFOYAETCS B TOM, YTO
JAHHOE€ HWMYIIECTBO JOJDKHO OBITh HCIIOJIB30BAHO JIMIOM, IPUHSABIIUM
IIO)KEPTBOBAHKWE, II0  ONPENEICHHOMY  Ha3Ha4deHuro. B ciydae eciou
NOKEPTBOBAHUS OBUIM HCIOJIb30BaHbl HE IO HA3HAYEHUIO, U C HapylIEHUEM
3aKOHOAATENBCTBA O MOKEPTBOBAHUH, Y JKEPTBOBATENSA WIIA €TI0 IPABOIIPEEMHHUKOB
BO3HUKAET MpaBo TpeOOBaHUs OTMEHBI MOKepTBOBaHUs. Korna ncnosib30BaHue 1o
HA3HAUCHUIO SIBIISIETCSA HEBO3MOXXHBIM WM YTPATHIIO TaKyl HEOOXOJIHUMOCTD,
JTAHHOE TO>KEPTBOBAHUE MOKET OBITh HCIIOJb30BAHO B MHOM HA3HAYEHUHU, HO
TOJIBKO C COIJIACHS CaMOI'0 KEPTBOBATEIIS.

EcTp onpeneneHHble MPUYMHBI, IO KOTOPBIM OTPAHUYEHHUE NAPECHUS MOXKET
ObITh ycTaHOBIIEHO. Hampumep, ¢ MNONBITKOW NPEJOTBPATUTh CHUTYaLUH
OaHKpPOTCTBA, COXPAHEHUIO TOPTOBOM M MPOMBIIIEHHOW HEABMKUMOCTH, BaXKHBIX
MPOU3BOACTBEHHBIX HHPpACTpYKTYyp. OrpaHudyeHue JapeHus 3aKperuisieTcss B
3aKOHOAATENBHBIX aKTaX W MOXET Pa3audyaTbCsi B 3aBUCUMOCTH OT I'OCYIapCTBa.
HekoTopple  paMKH  OTrpaHMYEHHMS  JAPEHHS  BKIIOYAKOT  ONPEIEIICHHBIN
MUHUMAJIBHBI TIOPOT, HAa KOTOPBIA JOJKHO OBITh OrpaHUYEHO JI000€ JapeHue,
KaKk T1oBOJ g orpaHudyeHus. OJHAKO, CYIIECTBYIOT W Jpyrue (Gopmbl
OTPaHUYECHHUSI, TAKAE KaK, YCTAHOBKA OINPEIEICHHBIX MPABUJ O JAPEHUU JOXOOB,

HacleACcTB W mnojapkoB.  IlomMmuMo  mpouero,  CyIIECTBYIOT  TakKxkKe
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CIICIIMAJIM3UPOBAHHBIC  YUPEKICHHS, KOTOPbIE€ 3aHUMAIOTCS KOHTPOJEM U
HaJI30pOM 3a OrpaHudyeHueM jgapeHus. Kak mpaBuio, 3TO TOCYJIapCTBEHHbBIC
WHCTUTYTHI, TAKAE€ KaK HAJIOTOBBIE OPraHbl U APYTHE OPraHbl, KOTOPHIE HUMEIOT
MIpaBO IPOBOJUTH PSJI MEP, TOMOTAIOIIUX YCTAaHOBUTH, HE OBLIO JIU HapyIICHUE
OrpaHuYeHust AapeHus. Hapsay ¢ orpaHMyeHreM JapeHHsi UMEIOTCS U JIPpyrue
MEphl, HaIpaBJICHHbIE Ha TMPEIOTBPALICHUE 3JI0YMOTPEOJCHUII B OTHOIICHUU
JapeHusi  UMyllecTBa. B OCHOBHOM  3TO  MpaBWIa, YCTaHOBJICHHBIE
TrOCYJapCTBEHHBIMH WHCTHUTYTAMU, U OOIIECTBEHHBIE MEXAaHHU3MBI, BKIIIOUYAIOIINC
KOMIIOHEHTBI MOPAJIM ¥ DTUKH.

OCHOBHBIMM TOCJICICTBUSIMA HApYIICHHUS OTPAaHUYCHUA U 3alperieHUs
SIBJISIIOTCS.

— MPU3HAHUE CIECTKU HEJICUCTBUTEIBHOM,

- HeBepHas KBaIU(UKaIKsI IOTOBOPHBIX OTHOILICHUH,

- HU3MCHCHHC KBaJ'II/I(l)I/IKaI_II/IH I'paxKaIaHCKO-IIPaBOBOI'O JOI'OBOpPA.

2.3 OTKa3 OT UCIOJIHEHHUS JOrOBOpA U OTMEHA JAPECHUS

OTka3 OT UCMOJHEHUS TOTOBOPA JapEeHUsI — 3TO HapyIlIeHUEe 00s3aTeNIbCTBRA,
KOTOPOE 3aKJIFOYAaeTCs B IMepeJadye MMYyLIECTBA OT JAPUTENd K IOJIy4aTesto
06e3Bo3Me31HO. Takoil JTOroBOp HE MOXKET ObITh PaCTOPTHYT OJHOCTOPOHHE, B
OTJIMYME OT AOTOBOPA KYILIU-TIPOJAKUA WIIN apEHIbI.

B coorBerctBun ¢ I'K P®, omapsiemslii BIpaBe OTKa3aTbCsd OT HPUHATHUA
napa B 1t000e BpeMs 10 ero (PaKTHYEeCKOTO MOIYYeHHS, a TAKKEe B TEUEHUE IECTH
MECSIIEB C MOMEHTAa TMOJy4eHHUs Japa B cliydae OOHapy>KEHHsSI CKPBITHIX
HEJIOCTATKOB uMyIllecTBa. [Ipu oOTkaze OT MNPUHATHS JOapa AapuTesb BIpaBe
noTpeboBaTh €ro BO3BpaTa WM HCKa Ha BO3MEIICHUE YOBITKOB, KOTOPBIE €My

OBLIH IMPHUYHUHCHBI ITYTEM BOCCTAHOBJICHUS ITPCIKHCTO COCTOAHHA UMYIICCTBA.

! Ipankuna E. A. OTka3s oT NpuHATHSA 1apa. 3anpelieHie u orpanndenue aapenus / E. A. Tpankuna // Marepuansl
Bceepoccuiickoll Hay4HO-IIPAKTHYECKOW KOH(EpEeHIMN aclMpaHTOB, CTYJICHTOB M yYallMXCs IIKOJ: MaTepHaibl
koH(pepenuny, Tombsitt, 20-21 mas 2021 roma. — TonesrTi: Bomkckuii yHusepcuter nmenu B. H. Tarumesa
(uHCTHTYT), 2021. — . 57-60.
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OTtka3 oT napa coBepilaercsa B TOM ke popMe, UTO U caMm JJOTOBOP JTApPEHUSI.
B KoOHCeHCyalnbHOM JIOTOBOpE JapeHusi OJapsieMblii BIOpaBe OTKa3aTbCs OT
NPUHATHS apa B 1000 MOMEHT 110 ero nepenayu aaputenem (m. 1 ct. 573 T'K),
MOCKOJIbKY OH HE 00s13aH NMpUHUMATh nap. Eciiu 10oroBOp NapeHust 3aKitoyeH B
NMCbMEHHOM (popMe, TO OTKa3 OT Japa COBepIIaeTcsl B Takou xe (opme (a B
Cllydya€ TOCYJapCTBEHHOM pErucTpaluyd OTKa3 OT Jiapa TOXE€ MOMJIEKUT
peructpanun). Tem cambIM JOIyCKaeTcsl OJHOCTOPOHHEE PACTOPKEHUE JTAHHOIO
norosopa.’

B ciydae, korga gapureslb HE JKEJIAET UCHOJHUTH JTIOTOBOP, €EMY CIENYyET
o0ocHoBaTh cBoi oTka3. B cratbe U. 0. KazumupoBoit «OTka3 OT UCTIOTHEHUS
JIOTOBOPA JAPEHUS»? NPUBOAATCSA OCHOBAHHS IS TAKOTO OTKA34.

[lepBbIM OCHOBaHHMEM MOXET OBITh HAIMYKE Y JAPYyEeMOro HMYIIECTBa
KAKUX-IMOO  IOpUIWYECKMX WM  (PAKTUUYECKUX  OrpPaHUYEHHA HAa  €ro
pacnopsbkenue. Hanpumep, UMyHIIeCTBO MOXKET OBbITh MOJYYEHO HE 3aKOHHO WIIU
HA HEM MOTYT OBITh YCTAHOBJICHBI apecThl WJIM 3aJord. B Takoi cutyanuu
JApUTeNIb MMEET MpaBO OTKa3aTbCid OT MCIOJHEHUs JOroBopa, T.K. Iepenaya
TaKOr0 UMYIIECTBA MOXKET NMPUBECTU K €r0 KOH(PUCKAIIIH.

BTopeiM OCHOBaHMEM MOXET OBbITh H3MEHEHHE OOCTOATENbCTB IOCIHE
3aKJIIOYEHUS] JOrOBOpa — HW3MEHEHUE CEMEHWHOIO TMOJIOXKEHUs JapuTelis WIn
MoJy4aresisi, U3MEHEHHUE PBIHOYHOW IEHbl MMYIIECTBa W T.A. B 3TOM ciyuae
JApUTENIb MOKET OTKa3aThCsl OT MCIIOJHEHMS JJOTOBOPA, T.K. CUATAET, YTO YCIOBUS
JIOTOBOpa HE COOTBETCTBYIOT M3MEHEHHBIM OOCTOSITETILCTBAM.

TperbuM ocHOBaHHMEM MOXET ObITH HapylLIEHHE 00s3aTEeIbCTB CO CTOPOHBI
noJiyyartesis, HalmpuMep, €ClIM OH HE WCIOIHWI CBOUM 00s3aTeabCTBA IO

COIJIAIICHUIO MJIM U3MEHHUJI CBOE MECTOKHUTEIIBCTBO 0€3 YBCOAOMIICHUS TapUTCIIA. B

! Cyxanos E. A. Poccuiickoe rpaxkuanckoe npaso: yuebuuk: B 2 T. / B. B. Burpsanckuii, B. C. Em, H. B. Kosnosa u
Ip.; 2-e u3a., crepeorun. M.: Cratyr, 2011. T. 2: OGs3arenscTBennoe mpaso. — URL: http://base.consultant.ru (zara
obpamenns: 17.04.2023).
2 Kasumuposa U. 0. Otkas ot ucnonnenus norosopa napenus / . 10. Kasumuposa // TlepcrieKTUBbI pa3BuTUs
MHCTHTYTOB NpaBa M rocyapcTBa: COOPHUK HAYUYHBIX TPYIOB 4-if MexxayHapo1HOH HayYHOH KOH(pEPEHIIUH,
Kypck, 14 mas 2021 roga. Tom 1. — Kypek: FOro-3ananusiii rocynapcTBeHHbli yauBepeuret, 2021. —c. 91-93.
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ATOM CJIy4dae JapuTeIb OTKA3bIBAETCS OT UCIIOJIHEHMSI JOIOBOpPA, T.K. CUUTAET, YTO
[0JTy4aTeNb HEJJOCTaTOUHO HAJEKEH JUIs [Iepelauu €My UMYIIECTBA.

YeTBEepTHIM OCHOBAaHUEM MOXKET OBITh M3MEHEHUWE MHEHHS JApUTENS O
1eNecoo0pa3sHOCTH  MEepelayd  UMYILIECTBA.  JTOT  OCHOBAaHHUE  MOXKET
WCIIOJI30BAaThCA B TOM Clly4ae, €Cld JapUTENlb CTOJIKHYJCS C HEOKHUJIAHHBIMU
OOCTOATENBCTBAMHU, KOTOPbIE 3aCTaBUIM €ro M3MEHUTh CBOE MHEHHE O
HEOOXOJMMOCTH MEPEIAYN UMYIIECTBA. *

B mobom ciyyae, 0Tka3 OT UCHOJHEHHs JOTOBOPA JAAPEHUS JOJKEH OBITh
00OCHOBaH M HE JIOJDKEH MPOTHUBOPEUUTH J0TOBOPY WIIM 3aKOHOJATENbCTBY. Eciu
K€ JapuTellb COBEPLIACT OTKa3 0€3 TOCTATOYHBIX OCHOBAHUM, MOJIy4aTeIh UMEET
paBo NOTPeOOBATH CYJEOHOM 3aIUTHI CBOUX ITPaB.

OTKa3 OT UCIOJIHEHUS J1I0rOBOpa AAPEHUS TAKKe ObLJI pACCMOTPEH B CTaThe
J. U. ®epanonroBort u P. H. Illanaitkuna «OTka3 OT UCIOJIHEHUS OrOBOpa
JApEHUS] 1 OTMEHA JapeHH.

CornacHo 3akoHOJATeNbCTBY B Poccum, A0roBOp AapeHUsi MOXKET ObITh
OTMEHEH CYyJOM B CIy4yae, €CJId €ro 3akKJIoueHHE ObUIO NPOU3BEACHO IOA
BIUSIHUEM OOMaHa JIMOO 3J0yMOTpeOIeHUsT JOBEpPHEM, a TakKe B CiIydyae, eciu
MMYIIECTBO OBLIO MEPEJaHO C HAPYIICHUEM 0053aTeNIbHBIX (POPMaTbHOCTEM.

OpnHako B ciaydae OTKa3za OT MCIIOJIHEHMSI JOTOBOpA JAapeHHsl 0€3 Haluuus
BBIIICYTIOMSHYTBIX MpPHYMH, TpeOyeTcsl y4YuThIBaTh NPaBO COOCTBEHHHMKA Ha
CBOOOJIHOE paclopsHDKEHUE CBOMM UMYyIIecTBOM. OTKa3 OT UCHOJIHEHHUS J10rOBOpa
ABJIIETCS IPOSIBJIEHUEM 3TOro npasa. [[o3ToMy oTMEHa JapeHUs B TAKOM CUTyallun
MOJKET OBITh OCYILECTBJIEHA TOJBKO B CiIydasX, KOI/Ia BO3MOXHOCTb OTKa3a OT
UCIIOJIHEHHSI J10TOBOpa Oblla M3HAYaJdbHO YYTEHa M JOrOBOpP Jape€HHsi ObLI
3aKJIIOUEH C TAKUMH yCIIOBHSAMHU.

OmuH W3 BO3MOXHBIX BapHAHTOB — 3aKIIOYEHUE JOTOBOpPA JAPEHUs C

yCJIOBHEM OOpaTHOM BBIKYNMHOM IeHbl. Takoil JOroBOp MpeayCMaTpuBaeT, YTO

! Kasumuposa U. TO. Orkas ot ucnonHenus porosopa aapenus / M. 10. Kasumuposa / TlepcneKTUBBI pasBUTHS
WHCTUTYTOB TIpaBa M TOCyJapcTBa: COOPHMK HAy4YHBIX TPYyAOB 4-ii MeXIyHapoaHOW Hay4yHOH KOH(epeHInH,
Kypck, 14 mas 2021 roga. Tom 1. — Kypcek: FOro-3ananusiii rocyapcTBeHHbIi yHUBepeutet, 2021, — ¢. 91-93.
2 ®epanonrosa JI. M. OTkas OT MCIOJHEHHWs JOTOBOpa AapeHuss u ortMeHa napenus / JI. U. @depamonrosa,
P. H. [anaiikun / Annes vayku. — 2021. — T. 1, Ne 6(57). — c. 868-872.
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JapUTEh OCTABJISIET 3a COOOM MPaBO BBHIKYMUTH UMYIIECTBO OOpATHO IO 3apaHee
COTJIACOBaHHOM IIeHe. B 3TOM ciydae, eciii moaydaTellb MOIBEPTHETCS OTKa3y OT
WCIIOJIHCHMSI JOTOBOpA JIapeHUs, JapHUTellb HMMEET BO3MOXKHOCTh BBIKYIUTH
UMYIIECTBO 0OpaTHO, ¥ IOTOBOP OYJET paCTOPTHYT.

Emie onyH BapuaHT 3aKII0YEHUS TOTOBOPA JAPEHUS C YYETOM BO3MOXKHOCTH
OTMEHBI — ATO 3aKJITIOYCHHE JOTOBOpA C MPEIBAPUTEIHHBIMH YCIOBUAMH. B 3TOM
cllydae peanu3aius JapeHus OyneT IOomyIeHa TOJIbKO TOorjaa, Korma OymyT
BBITIOJTHCHBI OTIPE/ICNICHHBIE YCIOBUS, HAPUMEP, €CIIH OH TOJIy4aTeslb HE CMOXKET
OCYIIECTBUTH OMPE/ICTICHHBIC IEHCTBUSI B TEUCHUE ONIPEICTICHHOTO BPEMEHHU.

Takum oOpa3oM, OTMEHa JapeHus B CiIy4ae OTKa3a OT MCIOJHEHUs
JIOTOBOPA TAPEHUS BO3MOYKHA TOJIBKO B TEX CIIy4asx, KOTJIa ObLUTH MPEAYCMOTPECHBI
CHeIMaIbHbIEC YCIOBUS B IOTOBOPE JTapEHUS.

BaxHO TTOHATH, KaKue K€ MPUYHUHBI B KAKIM 00pa3oM MOXKET ObITh OTMEHEH
JIOTOBOP JIapeHHUSL.

OTMeHna poroBopa JapeHUsi — 93TO TMPOIECC TMpEeKpalleHuss TMpasa
COOCTBEHHOCTH Ha TIPEIMET, KOTOPBIN OBLI MepeiaH B KadecTBe mapeHus. [1o cyTw,
OTMEHA JIOrOBOpa JapeHUsI MPOUCXOIUT HA OCHOBAHUHU OJTHOCTOPOHHEIO OTKa3a OT
WCTIOJTHEHHSI IOTOBOpA JapeHusl.

B cootBercTBHM ¢ 3akoHOAaTenbCTBOM Poccuiickorn denepauuu, 10roBOp
JApEeHHST MOXKET OBITh OTMEHEH TI0 3aIlpoCy JIapUTesl B Cliydae, €ClId JapuTesb He
OBIT B COCTOSHUM TIOHUMATh CMBICT CBOWX JCHCTBUH B MOMEHT COBEPIICHHUS
CHENIKH, OBLT MOJBEPTHYT MOIIECHHUYECTBY WM WH(OpMuUpoBaH 00 omuOKax B
JIOKyMEHTaX, KOTOphI€ MOMAMUCHIBAN. Takke JapuTelh MOXKET OTKa3aThCs OT
WCTIOJTHEHHS JIOTOBOpA JIApeHHs B Cllydae, €CIM OOCTOSTENbCTBA, HAa KOTOPBIX
ObLIa OCHOBAaHa C/ENIKA, H3MEHUINCH HE B IOJIb3y AapuTens.

OnHOii W3 OCHOB JUIsl OTMEHBI JIOTOBOpA JApCHUsS SIBISCTCS HaIW4YWC
CYIIIECTBEHHOT'O HapYIIEHHUS YCIOBHI JIOTOBOpa CO CTOPOHBI napuTtens. B srtom

cllydae TOJydaTelb BIIpaBe MOTpeOoBaTh OTMEHBI napeHus. CyiecTBEHHBIMU

! ®epanonrosa JI. M. OTkas OT WCHOJHEHMsS [0TOBOpa JapeHus W ormeHa japenus / J|. V. ®epanonrosa,
P. H. [anaiikun / Annes vayku. — 2021. — T. 1, Ne 6(57). — c. 868-872.
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HapylLIEHUSIMHU B JIOTOBOPE JapeHusi MOryT ObITb, HAlpUMEp, HEIOCTAaTOYHOE
OIMCAHME MEPEAABAEMOT0 UMYILECTBA, €r0 HEHAJIEKAIIEE COCTOSIHUE HA MOMEHT
nepefavy, CKpPBITUE JapuUTelieM HalIuyusl Kakux-mu0o oOpeMeHeHWil Ha
HEJBUKUMOCTb U T.JI.

Takxe nmpu oTMEHE TOTOBOpa AapeHUsI HA OCHOBE cTaTbl AHTOHOBA «OTKa3
OT UCITOJIHEHUS IOrOBOPA AAPEHUSA U OTMEHA JAPEHUsD» MOKHO yKas3aTh HA TO, YTO
OpU €ro 3aKIOYEHUM JapuTellb OblI BBEIEH B 3a0JyKIEHUM OTHOCHUTEIBHO
CYILIECTBEHHBIX YCJIOBHI 10oroBopa. B 3ToM cilyyae oTMEHa AapeHus MOXKET OBbITh
OCYIIECTBIICHA, €CIU AApUTENb JIOKAXET, YTO OH ObLI B 3a0IYyKACHUU U UYTO B
cilydae, eciii Obl OH 3H&JI O PEaJIbHOM IOJIOKEHUH JeJl, TO HE 3aKIIOUni Obl
JOTOBOP JapEeHUSI.

Taxke oTMeHa TOroBopa JapeHUs MOXET ObITh IMPOU3BEACHA B Cilydae
IIPU3HAHUS €Tr0 HEJAEHCTBUTENBHBIM IO JPYIMM OCHOBaHWsM. Hampumep, ecim
JIOTOBOp JapeHUsl ObLT 3aKJIIOUEH MO IEUCTBUEM HAcWIMs, OOMaHa, OIIMOKU WU
OPUHYXJEHUS, TO OH MOXET ObIThb NpHU3HAH HEACUCTBUTENBHBIM W,
COOTBETCTBEHHO, OTMEHEH.

B ciydyae oTMeHBI 1OT0OBOpa JapeHus, JapUTENb BO3BPAILAET IIOJYYEHHOE B
paMKax JOroBopa HMMYILECTBO MOJy4YaTelIl0, €CIM OHO coxpaHsercs. Ecimm ke
MMYIIECTBO OBUIO peair30BaHO MOJIydaTeseM, TO JApUTENb BO3BPAILAET €My €ro
PBIHOYHYIO CTOMMOCTb. B mo0oM ciywae, napurtenb 00s13aH BO3MECTHTh BCE
pacxonpl, CBA3aHHBIE C MCIIOJB30BAHUEM Japa B MEPUOJI BPEMEHH MEXKAY
3aKJTIOUEHUEM JIOTOBOPA U €r0 OTMEHOM. !

CynebHOW TMpakTUKE M3BECTHO MHOXKECTBO CIy4aeB IPUMEHEHUs
npouenypbl oTMeHbl aapenus. B 2014 r. apOutpaxssiii cyn Boaro-Bsitckoro
OKpyTa yAOBJIETBOPUI UCK 00 OTMEHE JOrOBOpa IapeHMUsl, MOAAHHbBIN KOHKYPCHBIM
yopasisitouM.  Craenka Obula  OpU3HAHA HENCHCTBUTENBHOW, MPUMEHEHBI
MOCJIEJICTBUSI OTOBOpA JapeHHs OJDKHUKOM (u3nyeckoMy uiy. B mponecce

pacCMOTPCHUA JICJIa YCTAHOBJICHO CJIICAYIOIICC: 3a ACBATbL MCCALICB OO0 IMOJA4YU

! Anronosa O. B. OTkas OT WCIOJHEHHUs JOTOBOpa JapeHus U otMeHa jaapenus / O. B. Antonosa // Mononoit
yueHnslit. — 2023. — Ne 16 (463). — c. 153-155.
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3asBieHus o 6ankporctBe JI. H. CamoitnoBa nepenania B gap npodepu kpaptupy. Ha
OCHOBAHUH MPEIOCTABIICHHBIX JOKA3aTEIbCTB CY/l MIOCYUTAJ, YTO JAHHBIA JOTOBOP
ObuT coBepuieH mis npuunHeHust Bpena E. I'. KpseuoBoit (kpegutopy), T. €.
CKPBITHSI UMYILIECTBA, IO3TOMY BBIHEC COOTBETCTBYIOIIEE PEUICHUE.

Jaunbiii cnydaid He sBiserca eauHuuHbiM. B 2013 1. [TAO «Cbepbank
Poccum» oOpatuiock B cyZ ¢ HCKOM K rpaxkiaaHaMm 3. M. (maputemo) m 3. T.
(omapsieMmomy) ¢ TpeOOBaHMEM NPU3HATH HEACUCTBUTEIBHBIM JOTOBOP AApEHUS
3€MEJIbHOIO y4acTKa C KUJIbIM JoMoM. McTeln mocuuTal, 4ro cejika HalpaBieHa
Ha BBIBOJI IMYLIECTBA C LIEJIbI0 UCKIIFOUEHUS B3bICKAHUS.

OpHako cyA B HMCKOBBIX TpeOOBaHMSIX OTKa3aj, TaK Kak HCTLOM He
MIPEACTABICHO CyAy J0Ka3aTelIbCTB TOr0, YTO JOTOBOP JAapeHHUsl ObUT 3aKIIOYEH
JAPUTEJIEM C LIEJIBIO0 IPUUMHUTE BPEJ UCTILY U ClIelaTh HEBO3MOXHBIM OOpalleHne
B3bICKAaHUSl Ha MPUHAJICKALIEE €My MMYILIECTBO; HA MOMEHT BO3HUKHOBEHHS Y
JApUTEIIA KeTaHUsl OCYUIECTBUTh JapEeHHE HEJIBHKUMOIO UMYLIECTBA OH HE 3HAI U
HE MOT 3HaTh O (paKTe HAJIOKEHUS apecTa Ha UMYLIECTBO; HA MOMEHT 3aKJIFOUEHUS
JIOTOBOpPA JAPEHHUSA Yy JAapUTENsl OTCYTCTBOBAJIM OIPAHMYEHHUS HAa PAaCHOPSIKEHUE
NpPUHAICKAIMM €My JAPYI'MM HMYIIECTBOM, HaXOJSAIIMMCS BHE MECTa €ro
IpOKKUBaHKs.

OTMeHa fmapeHus U OTKa3 OT MCIOJHEHHUs JOTOoBOpa JAPEHUs — 3TO JIBE
pa3Hble MeEpbl, KOTOpbIE MPUMEHSIOTCS B pa3HbIX cuUTyauusx. Ilepsas
UCIIOJIB3YETCsl ISl 3alllUThl MHTEPECOB MOJydaTens, a BTOpas — s 3al[UThl
WUHTEPECOB TAPUTEIISL.

CyumiecTByeT psl pa3ivudidl MEXAY OTMEHOM M OTKa30M OT MCIOJHEHUS
JIOTOBOPA JTAPEHUSI.

Bo-nepBbIXx, OTMEHa MOMET IPOU3OUTU TOJBKO IIPU  HAIUYUU

OTPEJEICHHBIX OOCTOATENBCTB, KOTOPhIE MOTYT OBITh MPU3HAHBI CYAOM WM

! Cemeniora E. T. OcobGeHHOCTH IIpEKpAIlEHHs [0rOBOPAa JAPEHHs B POCCHHCKOM TPaXJaHCKOM IIPaBe
/ E.T. Cementora // IlpoOiempl 3amiMThl NpaB: HCTOPUS M COBPEMEHHOCTh: XV MexayHapoaHas Hay4dHO-
npakTudeckass koHpepenuus, Cankr-IlerepOypr, 29 okrsa6ps 2020 roma. — Cankrt-IlerepOypr: JlennHrpaackunit
rocyaapcTBeHHbIH yHUBepcuTeT nMenu A. C. [lymknna, 2021. — c. 194-198.
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JPYTUM KOMIETEHTHbIM OopraHoM. OTKa3 ke MOKET ObITh OCHOBAaH Ha HapyILIEHUU
YCJIOBHUM TOTOBOpa JI000H U3 CTOPOH B JIE000€ BpeMsl.

Bo-BTOpBIX, OTMEHa mapeHusi BieYET 3a COOOM BO3BpaT HMYINIECTBA,
KOTOpoe ObUI0 Tepenano onaapseMomy. OpaHako, eclid ofapseMblii  yxe
pacnopsauics HMMYILIECTBOM WJIA OHO OBUIO YTpayeHO, TO AApUTEIb MOMKET
noTpedoBaTh KOMIIEHCAauMu YOBITKOB. B cilyyae oOTkasa k€ OT HWCIOJIHEHHS
JIOTOBOpA JIapEHUs, apUTelb COXpaHSAET MPaBO COOCTBEHHOCTH Ha IepedaHHOe
UMYILIECTBO.

B-TpeTpux, oTMEHa napeHus MOXKET ObITh WHUIIMUPOBAHA KaK JapUTENIEM,
Tak ¥ oxapseMbIM. OJHAKO, OTKa3 OT MCIOJHEHUs JI0rOBOpa AApEHHsI BO3MOKEH
TOJIBKO CO CTOPOHBI JAPUTEJIS.

CyniecTBeHHOE pas3IMuve MEKIAy OTMEHOM JapeHHsi M OTKa3oM OT
WCITOJIHEHHSI IOTOBOpa JAApeHHUsl 3aKII0YaeTCAd B TOM, YTO IEPBOE MPOUCXOIUT IO
BUHE JlapuTeNs, a BTOPOM — MO BUHE mnoiydarenas. OTMEHa JapeHuss — 3TO
CBOCOOpa3HbIi MEXaHU3M 3allUThl TMpaB MOJydaTess, €CIH JapuTelb HAYHET
JIEMCTBOBATh IMO-MHOMY IIOCJI€ 3aKIIO4YeHHUst jaoroBopa. OTKa3 OT HMCHOJHEHUs
JIOTOBOpa JapeHHsi — 3TO Mepa 3allluThl NpaB [JapuTelis B cllyyae, Koria
NoJIy4aTellb HapylllaeT yCIOBUS I0TOBOPA.

Takxe cienyer OTMETUTh, UYTO OTMEHA JapeHHUs sBisieTcsl 0ojiee cepbe3Hon
MEpOi, 4eM OTKa3 OT MWCHOJHEHUs J0roBopa JnapeHus. B mepBom ciydae
MMYIIECTBO BO3BpAIIACTCS JAPUTEII0 HE3aBUCUMO OT TOrO, MOJY4YWJI JIU
MOJTy4aTellb MOJHYI0 WM YaCTUYHYIO peaiu3aluio CBOMX npas. Bo BTopom ciyuae

IMOJIy4aTcCJIb MOXKCT IIPOAOJIKATE ITIOJIb30BATHCA UMYIICCTBOM OO0 HMCKA AAPHUTCIIA B

cym.!

2.4 OTnuuue J0roBopa JapeHus OT JPYruX J0TOBOPOB
JloroBop AapeHusi — 3TO OJIMH U3 BUJOB T'PAkJTAHCKO-TIPABOBBIX CJIETIOK,

KOTOpbIE€ IIMPOKO HCMONB3YIOTCA B Poccuu. ITOT [OroBOp MpeAnosiaraet

! Munacapsin K. A. CpaBHeHHE OTMEHBI JIAPEHHUs C OTKa30M OT MCTIOJIHEHHs joroBopa napenns / K. A. Munacapsu
// Monono# yuenstid. — 2022. — Ne 29 (424). — c. 47-48.
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0e3BO3ME3IHYI0 Ilepeady OJHOW CTOPOHOW JPYrol CTOPOHE KaKOro-TO
UMYIIECTBA, IMpaBa HAa HMYIIECTBO MM OCBOOOXICHHE OT HMMYIICCTBCHHOMN
0053aHHOCTH, TIPY 3TOM JapUTENIhb HE UMEET IIpaBa TpeOOBaTh BO3HATPAXKICHHUS 3a
3TO UMYIIECTBO.

OTIMYUTEILHOM ~ OCOOCHHOCTBIO ~ JIApEHHWS OT  JAPYTHX  JOTOBOPOB
TPaXITAHCKOTO TpaBa SBJICTCS €ro 0e3BO3ME3THOCTh. B oTiMYmMe OT MpoJaxH,
oOMeHa WM apeHbl, MO IOTOBOPY MIApeHHs OapHUTElb HE I0JydaeT HHKaKOMH
BBITO/IBI, a IMepeaaéT MMYIISCTBO JPYrod CTOPOHE WCKIIOYMTEIBHO IO CBOCH
J00poii BoJIe.

[ToMmuMO 3TOTO, OTIMYME JOTOBOpa JApeHUs OT JPYTrUX JOTOBOPOB
3aKJII0YAeTCsl B HE IPOTHBOPCYMHM HWHTEPECOB CYOBEKTOB CICIKH, a HMCHHO
JapuTells W Tojydareis. J[pyrue AOroBOphI, TaKMe Kak KyIUIS-TIpoAaXka, 3aeM,
apeHIa W T.JO., TPEANOJaraloT HaJUMdhe HHTEPECOB, KOTOpPBIE MOTYT
IPOTUBOPEYNTh Jpyr napyry. Hampumep, npu Kyrure-mpojaxe MpojaBer] XOueT
MOJIYYNTh MAaKCUMAaJbHYIO BBITOJAY, a IOKyHaTeb — KYIUTh TOBAp KaK MOXKHO
nemresiie. [Ipu goroBope AapeHuss TAaKUX MPOTUBOPEUYUI HET, TaK KakK JapUTENb U
TOJTy4aTellb He MIPOTUBOCTOSAT APYT APYTY M HE UMEIOT pa3HBIX HHTEPECOB.

Jlpyroe oTjMure J0roBOpa JapeHHUs 3aKIF0YaeTCs B TOM, YTO Iiepeiada rnpan
Ha UMYIIECTBO MPOUCXOTUT HEMEJICHHO MOCIIE 3aKJIFOUEHHUS JOrOBOpa, €CIIM HHOE
HE MPEAYyCMOTPEHO CaMHUM JIOTOBOPOM. B CBOIO ouepenn, Bce ApyTrHe JTOTOBOPHI
IPE/IOJIarafoT UCIIOJIHEHUE YCIOBHH 1O TpadHKy, 3a4acTyio C OINpeIeICHHBIMU
YCIIOBHSIMH M OTPaHHYCHHUSIMH.

Kpome Toro, moroBop mapeHus HMEET OIpEICICHHbIC OrpPaHMYCHHS Ha
nepeaavyy ONpECIICHHBIX BHIOB HMMYIIECTBA, TAKMX KaK HEIBMKUMOCTH WIIH
MOJIAaPKH, B 3aBHCHUMOCTH OT KOJIMYECTBA YYACTHUKOB JOrOBOpa W JAPYTHUX
o0cTosATenbCTB. BCce 3TO CBsI3aHO C TEM, YTO JIOTOBOP JApCHMS, B OTJIUYHUE OT

JIPYTUX CHEJOK, HE MPEIoJiaracT MPOBEACHUS LIEJIOr0 pssia IpOoUEeayp, TaKUX Kak
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00s13aTe€IbHOE HOTapUaJbHOE 3aBEPEHUE, PETUCTPALUS B COOTBETCTBYIOIIHUX
opraHax u T.1.1

Takke BaXXHBIM OTJIMYHEM JIOTOBOpA JApEHHMS SBISETCA TO, YTO BEIIb MOCIE
JApeHusl MEpPEXOJUT B COOCTBEHHOCTb OJapsE€MOro, B OTJIMYHUE OT, HaIpUMeEp,
JIOTOBOpPA CCY[bl, HaiiMa WJIM apeH]Ibl, B KOTOPBIX BEIIb MEPEAAETCS TOJBKO BO
BPEMEHHOE TIOJh30BaHUE, a TPaBO COOCTBEHHOCTHM OCTAeTCsl y TEKYIIEro
COOCTBEHHMKA, KOTOPBIM MEPEAeT CBOIO BEUIb IPYTrOMY JIUILY.

Enie onHUM OoTiIMYMeM JOroBOpa AAPEHUs SIBISETCS TO, YTO OH OTHOCHUTCS K
KAaTerOpUH OJHOCTOPOHHUX JOroBOpoB. TO €cTh, B OTIINYME OT JABYCTOPOHHMX
JIOTOBOPOB, Ii€ KaXkJlas CTOPOHA IMPEAOCTaBISIET CBOM OOS3aHHOCTH M IpaBa, B
cllyyae JIOroBOpa JAapeHHs OJHA CTOpOHa (JapUTesb) HE MOIYy4YaeT OT JPYrou
CTOPOHBI (0/1apsIEMOT0) HUKAKUX MPAB UM 0053aTEIbCTB.

Kpome Toro, B oTiauume OT IPYrux JOTOBOPOB, JOTOBOP JAPEHUS MOXKET
OBITH COBEpIIEH AJIA JIIOOBIX Iesel (HarmpuMep, Kak NOJapoK Ha JIEHb POXKICHHUS
WIH B JJap Ha OJarOTBOPUTENBHOCTH).

[ToMmumo »TOrO, naputTenb HE 00s3aH NPENOCTaBIATH TapaHTHH Ha
NEPENAHHOE MMYIIECTBO. OJTO OTJIMYAeT JOrOBOp JapeHus OT, Halpumep,
JIOTOBOpPA KYIUIM-TIPOJAAXKHU, IO KOTOPOMY MpOAABEl] JOJDKEH TrapaHTHPOBATh
KaueCTBO U COOTBETCTBHE TOBAPA 3asBJICHHBIM XapaKTEPUCTUKAM.

Hakonen, goroBop napeHHs MOET ObITh NpPEeKpaleH W OTMEHEH B
OJTHOCTOPOHHEM TMOPSAKE, €CIU B PE3yJIbTaT€ €ro HCIOJHEHUS HapylIarTCs
yCIIOBUSI, HA KOTOPBIX OH ObUI 3aKiII0ueH. B Apyrux poroopax (Hampumep, KyIuiu-
IPOJaKK) 3TO BO3MOKHO TOJIBKO MPHU COTJIaCMM 00€UX CTOPOH WJIM Ha OCHOBAaHUU
pemenus cyaa.

Eme ogHo oTinvuMe MOXHO HaWTH B CPaBHEHHMM COOTHOILIEHHUS TaKOro

crioco0a TMpeKpaiieHus: 00sA3aTebCTBA, KaK NPOIICHHE J0Jra, C JOrOBOPOM

! Munacapsn K. A. CooTHOIIEHHE JJOrOBOpa JIapeHus cO cMexHbIMU cedkamu / K. A. Munacapsn / Mosozoit
yuenblid. — 2022. — Ne 29 (424). — c. 51-53.
2 fluenko M. B. IlomsTue noroBopa JapeHusi B rpaxaanckoMm npase Poccum / M. B. Suenko // Mononexs u
cucTeMHasi MojepHu3auusi crpaHel: COOpPHHK HaydHBIX craredl 3-ii MexayHapoaHOW HaydHOW KOH(epeHIHH
CTY/IEHTOB M MOJIOJIBIX y4eHbIX. B 4-x tomax, Kypck, 22-23 mas 2018 roma / A.A. T'opoxos. Tom 2. — Kypck:
3akpbITOe aKIMOHEpHOE 00m1ecTBO "YHuBepcurerckas kaura”, 2018. — c. 260-263.

51



napenus. CormacHo m. 1 cr. 415 T'K P® 006s3aTenscTBO MpeKpamiaeTcs
OCBOOOXKJICHUEM KPEIUTOPOM JIOJDKHUKA OT JIeXKAIIUX HAa HEM 00sI3aHHOCTEH, eClu
3TO HE HApyIIAEeT MpaB JPYrux JMI B OTHOUIEHUMM HMyliecTBa Kpeautopa. C
OIHOW CTOPOHBI, MOXET IOKAa3aTbCsl, YTO IMPOIIEHUE AO0JIra — 3TO OJWH U3
IPEAMETOB J0roBopa aapeHus. OgHako Hag0 MOMHHTb, YTO JAPHUTENIb MOYKET
OCBOOOJUTH OAAPSEMOT0 OT HMYIIECTBEHHOW O0OS3aHHOCTH Mepea coOoil uiu
nepea TpeTbUM JIMIOM. B cyneOHOM mpakTUKe CIIOXKWIACH Takas MO3UIMS, YTO
€CJIM TPOLIEHUE J0JITa COBEPIIAETCS KpEeIUTOpoM O€3 HaMepeHus OJapUTh
JOJDKHHMKA, TO JI0TOBOPOM JapeHusi oHO He siBisieTca. OO0 OTCyTCTBUM MOAOOHOTO
HaMEpPEHUs1 MOTYT CBUIETEIBCTBOBATh, HAIPUMEpP, B3aUMO3aBHUCHMOCTb MEXKIY
NPOILIEHUEM [I0JITa W MOJYYEHUEM KpPEIUTOPOM HMYIIECTBEHHOW BBITOABI I10
00513aTeNbCTBY (K MPUMEPY, IPU3HAHUEM J0JTa, OTCPOUKON IUIaTexka Mo Jpyromy
0053aTeNbCTBY, AOCYACOHBIM TIOTAalIEHUEM CIOPHOTO J0Jra B HENPOLIEHHOU
YacTH U Jp.), JOCTHKEHHE KPEIUTOPOM MHOTO SKOHOMUYECKOTO MHTEpeca, IpsiMO
HE CBA3aHHOIO C MPOIIECHUEM JI0JIra, U IPOYETO.

B cBoux paseiacHeHumsx BepxoBueni Cyn  yCTaHaBIMBAeT, 4TO
IPABOOTHOUIEHUS] MEXAY CTOPOHAaMHU IO MPOUICHUIO JI0JIra JOJDKHBI OBITh
KBAIM(UIUPOBAHbl CyJlaMH KakK JapeHHe TOJIbKO B TOM Ciyyae, eclid OyJer
BBIPDAKEHO HAMEPEHUE KPEAUTOpa OCBOOOJUTH MOKHHKA OT OOS3aHHOCTH T10
yIUIaTe J0Jra B KauyecTBE /1apa, TaKk KaK B MHOM CIly4dae JIEWCTBYET OrOBOPEHHAs
paHee IPEe3yMIIIHs BO3ME3HOCTH I0roBopa.

B 10 e Bpems, IOroBOp AapeHHUs, KaKk U APYrHe JOrOBOPBI, MIPEANOIAraeT
COOJIIO/ICHHE OCHOBHBIX MpPaBHJI T'PAXKIAHCKOTO 3aKOHOJATENbCTBA, TAKUX Kak
cBOOO/Ma  JO0TOBOpa M JIOOPOCOBECTHOTO  MCIIOJIHEHUS ~ 00s3aTEINIbCTB,
HEJOMYCTUMOCTH HW3MEHEHHUsl 3aKJIIOYEHHOro J0roBopa 0e3 corjacus Ipyrom

00s13aTENIBCTB.2

1 O HekoTOpBIX BOMpOcax INpPUMEHEHHsS TONOKeHUH I'paxmaHcKoro kojekca Poccuiickoii @enepanuu o
npekpameHnn o60s3arenscTB: lloctanoBnenne Ilnenyma BepxoBHoro Cyma P® ot 11 wmroms 2020 r. Ne 6
/I Poccuiickas razera ot 25 urons 2020 r. Ne 136.
2 Munacapsa K. A. CooTHOIIeHHE JOTOBOpa JapeHus co cMexxHbiMu cienkamu / K. A. Munacapsia // Monogoi
yuenbrid. — 2022. — Ne 29 (424). — c. 51-53.

52



3AK/IIOYEHUE

B 3akmioueHue BBIMYCKHOM KBadM(UKAIMOHHONW pabOThl MOKHO CKa3aTh,
YTO JAAPEHHUE SIBISAETCA OJJHUM M3 BUAOB CHEJIOK, KOTOPhIE HEPEAKO HCIIOIb3YIOTCA
B PEILIEHNH UMYIIECTBEHHBIX BOIIPOCOB, HAIPUMeEp, Mepejaye UMYIIECTBA B CBI3U
C npuoOpeTeHHueM HacJe/CTBa, ToJapka JIOMMOMY YeNOBEKY, OOECIeYeHHUH
HACJIEICTBA IETEU U APYIUX OJM3KHX POJICTBEHHUKOB U T.JI.

KOpunuueckue acnekThl TOTOBOpOB JnapeHusi B Poccuu perynupyrorcs
['paxxnanckum konexcoM POD.

Crates 572 [I'paxpanckoro koaekca P® pernameHTupyer mpaBuia
3aKJII0YEHUS] JOroBOpa JapeHus. [loroBop nmapeHus — 3TO OAMH W3 BHJIOB
JIOTOBOPOB C BO3ME3AHBIM XapaKTEpOM, B KOTOPOM OJHA CTOpPOHAa MEpeaacT
UMYILECTBO JIPYroi CTOPOHE OE3BO3ME3IHO.

B nmocnexaHuwe roapl CIOXUBIIASACA MpPAaKTUKA 3aKIIOYEHHS JIOTOBOPOB
napenusi B Poccun cBUIETENBCTBYET O POCTE MHTEpECA HACEIIEHHSI K 3TOMY BHUIY
CHEJIOK, KaK B YacTHOM, TaKk M B KOMMepdecKkoM cekrope. [Ipumepom Moryt
CIIy’KUTh HAJOTOBblE€ YOBITKM TIPU peaju3alui KOMMEPUYECKUX 3IaHuil U
COOpYKEeHUI 0e3 BO3MOXKHOCTH KOMIIEHCAIlMM CTOMMOCTH OOBEKTa B Ciyyae
IIPOJAXKHU.

CuuraeM, 4YTO L€NIM U 337a4M, MOCTABJICHHbBIE TPU HanucaHuu BeimyckHOU
KBATM(PUKAIIMOHHON pabOThI, TOJHOCTHIO BBHITTOJTHEHBI.

B uyactHOCTH, OBUI PaccMOTpPEH BOMPOC MPU3HAKOB JOrOBOpa JApEHUs,
OJTHUM M3 KOTOpPBIX OBLJIO COIJIACHE OJAapsieMOro Ha MpUHATHE Japa. MHEHUs
YUEHBIX pa3Je/InINCh: KTO-TO CYUTAET ATOT MPU3HAK 00s3aTENIbHBIM, a KTO-TO, YTO
corjacue oJapsieMoro BOOOIle HE 00S3aTeNIbHO MOJy4aTh U Ba)KE€H TOJIBKO cam
(bakT HaMEpeHHUs: 01apUTh. DTOT BOIPOC JIO CUX MOP SBJIAETCSA CHOPHBIM U TaK U HE
HaIllIeJ peryjJupoBaHus B ['paxkaanckom kojekce. S Bce e CKIOHSAIOCH K TIEPBOMY
MHEHMIO, TaK Kak 0e3 corjlacusi oJapseMoro He OyJIeT CcoBeplleHa clelika, a

npeaAMET Japa OCTAHCTCA Y MOTCHIUAJIIBHOI'O JJapUTCIIA.
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N3 310l mpoOaeMbl BBITEKAET €IIe OJUH BOIMPOC — SBIISIETCS JIM JIOTOBOP
JApEHUs OJHOCTOPOHHEN WIIA IBYCTOPOHHEHN CIAECIKOM.

[ToMmumo 3TOro, Hamu OBUI PACCMOTPEH BOIPOC 3JIEMEHTOB JOTrOBOpA
JApEeHUs], KOTOPBIMHU SIBJISIIOTCS MPEAMET, POopMa U CTOPOHBI.

CropoHamMH 3TOro J0roBOpa BBICTYNAOT JapuTelb (TOT, KTO JapuT
MMYIIECTBO) U OAapsieMbIi (TOT, KTO MOTy4aeT Aap).

OH MOXeT ObITh 3aKJIIOYEH KaK B YCTHOW, TaKk U B NMUCBMEHHOU (opMe.
[Tocneansist cBsi3aHa ¢ HEOOXOIMMOCTBIO YCTAaHOBJICHHS 0053aTEIBCTB CTOPOH Ha
OCHOBE JI0Ka3aTelbCTB. Takke, €CIM JapoM BBICTYIIA€T HEIBHKHMOCTH, TO
JIOTOBOP J1apeHMsI MOXKET OBITh 3apErUCTPUPOBAH Y HOTapHyca.

A BOT IPEAMET 3TOU CHEJIKH TAKXKE SIBIACTCSA JTUCKYCCHOHHBIM. Hampumep,
MOTYT JIM BBICTYIIaTh MPEIMETOM JEHbIM WU HEeT. Tak Kak JTaHHbI BONPOC HE
MMEET YETKOTO PETyJIMPOBAaHUS B TPAXKAAHCKOM 3aKOHOJATENbCTBE, 1aTh HA HETO
OTBET, C KOTOPBIM OYyJIyT BCE COrJIaCHbI, TPOCTO HEBO3MOXKHO.

Bormpoc conepkaHus 10roBopa NapeHus, ¢ OJHOM CTOPOHBI, HE JIOJDKEH
BBI3BIBATh KAKUX-IMOO MpOOJeM, a C JIpyroil, OTHECTH IEHUCTBHE K IpaBy WU
00513aHHOCTH ObLIO MPOOJIEMAaTHYHO, YUUTHIBAsE Pa3HOCTh MHEHHUS Y4eHbIX. OqHUM
U3 TaKuX BOMNPOCOB ObLT (pakT OEpeKHOr0 MCHOJIB30BAHUS OJIAPEHHOTO
UMYyIIecTBa. SIBIETCA JIM 3TO MPABOM WM OOS3aHHOCTBIO OJIAPSEMOI0 U MOKHO
JIM 3TO YCJIOBHE ITPOIHUCATH B I0rOBOPE?

Hampumep, B [0roBope MNOXKEPTBOBAHMS, KOTOPBIA SBISETCS OJHUM U3
BUJIOB JIOTOBOpa JapeHus, ojapseMblii 00sf3aH HCIOJIb30BATh IOKEPTBOBAHHOE
€My HMMYLIECTBO B COOTBETCTBHMHM C YCJIOBHMEM, CIIELHMAIBHO MPETYyCMOTPEHHBIM
JapUTeNieM, a IPU OTCYTCTBUU TaKOTO YCJIOBHUSA - B OOILIETIONE3HBIX LETX.

Taxoxe HaMu OB PACCMOTPEH BOIPOC 3aKJIFOUEHUS I0TOBOpa JapeHUsl.

JloroBop napeHusi MOXET ObITh 3aKJIIOUEH Kak Ha Oynayiiee, Tak U B
HACTOSIIIEe BpeMsi, T.€. OH MOXET ObITb U KOHCEHCYaJbHBIM, U peanbHbIM. [Ipu
3aKJIFOUEHUU JIOTOBOpa Ha Oyayllee, JapuTeiab 00s3yeTcs mepeaarb UMYLIECTBO

oJlapsieMOMY TMOCJ€ HACTYIJIEHUS OIpPEAeNIEeHHOro ycioBus. B »sTom ciiydae
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yCJIOBHE AOJKHO OBITh B Mpejesiax pa3yMHOTO CPOKa M HE JOJDKHO 3aBUCETh OT
BOJIM OJ1APSIEMOTO.

[Ipn 3akmo4YeHHH JAOTOBOpPA JApPEHUsT BAXXKHO YUYUTHIBATH HECKOJIBKO
aCIIeKTOB, TAKHX KakK:

- Onpeenenue npeaMeTa 10ropopa, KOTOpblid nepenaeTcs: 0€3B03ME3JHO OT
OJIHOM CTOPOHBI K JPYTOM, a TAKIKE €0 CTOUMOCTb.

- VYkazaHue Ha TO, YTO IlepeAadya IpEeAMETa JI0roBOopa MNPOU30UAET
0€3B0O3ME3/IHO.

- YcnoBus nepeiayd UMyIIECTBa.

- Nudopmanus o0 oOs3aTenbcTBaX OAAPSAEMOro MO XPaHEHUIO MpeIMeTa
JTApEHUS U €T0 UCIIOJb30BAHUE.

- IOpuauueckue nociencTBust 0TKa3a OT TAPEHHUS.

B cmywae ecnm wumymecTtBo, IepenaBaeMoe B Jap, HE  SBISAETCS
HEJIBIDKMMBIM, OAapsieMbIi MOKET OOpaTUThCS K JapUTEN0 ¢ TpeOOBaHUEM O
BO3Bpare umyuiectna. 1IpaBo Ha BO3BpaT BO3ZHUKAET y OJApsieMOr0 B TOM Ciydae,
€CJIM JlapuTeNlb HE SBISETCS BIAJCNbIIEM IMEpeIaBaeMoro HUMYyIlecTBa JUOO Yy
0JIapsieMOT0 OTCYTCTBYIOT IIpaBa Ha TpaHCcQep rnepeaBaeMoro MyIIecTBa.

OpnapsieMblii  JOJDKEH HMETh IPABO  PACHOPSDKATHCS — MEPEIaBAEMbIM
uMyniecTBoM. B ciyuae, ecnu mepegaBaeMoe UMYIIECTBO OOPEMEHEHO MpaBaMu
TPEThUX JIUII, JAPUTEIb JOJKEH COOOIUTh 00 3TOM onapsieMomy. Eciu mapurens
HE COOONIMJI O TakuxX OOCTOATENbCTBAX OJapsieMOMYy, TO TMOCJEAHUN BIpaBe
OTKa3aThbCs OT UCIOJIHEHUS 10TOBOPA.

B 3akitoueHne CTOMT OTMETUTH, YTO JIOTOBOP JApPEHUsl HApaBHE C APYTUMU
CTOPOHAMH BO3MOXEH TOJIBKO B paMKax 3aKOHa W HE JIOJDKEH MPOTUBOPEUYUTH

OOIIIECTBEHHOMY MOPSIKY, HDABCTBEHHOCTH U UHTEPECaM TOCyAapCTBa.
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