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Teopuu npasa, 3¢ HEeKTUBHOCTU NPABONPUMEHEHUA U COBEPLIEHCTBOBAHUIO 3aKOHOAATEIbCTBA.

MwuccuaA KypHana CoOCTOUT B CO34aHUU OTKPbITOM ANCKYCCMOHHOM NAOWAAKM AN 0B6MeHa aKTyalbHOM
Hay4yHoOW MHOpPMaLMen, OpUrMHaNbHbIMU pe3yibTaTamu GYHAAMEHTaNbHbIX M MPUKAAAHbIX OPUANYECKUX
nccnefoBaHUi, NOArOTOBNEHHbIX BEAYLLMMMU POCCUMNCKMMM M MHOCTPAHHbIMU YYEHbIMM, CreunanmucTamm
aKaZeMMYecKoro 1 aKCnepTHO-aHaNUTUYecKoro npoduns.

MPEACEAATEJIb PEAAKUMAOHHOIO COBETA

BJIA’KEEB Buktop BnagumupoBuy — pektop Mockos-
CKOTO roCyAapCTBEHHOMO IOPUAMNYECKOrO YHBEPCUTETA
nmenu O.E. KytadpuHa (MINOA), npodeccop, 3aciyKeHHbIN
toprcT PO, noyeTHbI pabOTHUK BbICLLEro NpodeccmoHanb-
Horo o6bpaszoBaHua PO, NoYeTHbIN PabOTHUK HAYKN 1 TeX-
HuKn PO, r. MockBa, Poccnsa

SAMECTUTENIb NPEACEAATENA
PEAAKLUMOHHOIO COBETA

CUHIOKOB Bnagumup HukonaeBu4 — foOKTOp oprgmnye-
CKUX HayK, Npodeccop, NPOPEKTOp No Hay4YHO-MCCefoBa-
TeNbCKoW AeATenbHOCTM MOCKOBCKOrO rocyflapCTBEHHOro
lopugunueckoro yHusepcuteta umenm O.E. KytaduHa (MTHOA),
3acny»KeHHbl feaTenb Haykun PO, noyeTHbIn coTpyaHnk MBJ
Poccun, r. Mocksa, Poccua

IMABHbI/ PEBAKTOP

BOrAAHOB AmuTtpuin EBreHbeBNY — JOKTOpP opuamnye-
CKMX HayK, foLeHT, npodeccop Kadenpbl rpakaaHCKOro
npaBa MoCKOBCKOro rocyAapCTBEeHHOTO OPUANYECKOTO YH-
BepcuteTa nmeHu O.E. KytadumHa (MIOA), r. MockBa, Poccus

3AMECTUTEJb NMABHOTIO PEAAKTOPA

OCMAHOBA [unaHa OcmaHOBHa — KaHAMAAT opuanye-
CKMX HayK, JOLEHT Kadpeapbl rpaxaaHckoro npasa Mockos-
CKOro roCyAapCTBEHHOrO KPUANYECKOro YHUBepCUTeTa
umenn O.E. KytadumHa (MIOA), r. Mocksa, Poccusa

OTBETCTBEHHbI CEKPETAPb

CEBPIOT'MHA Onbra AnekcaHgapoBHa — 3KCnepT oTaena
Hay4HO-M3[AaTenbCkol NonnuTnkn HayuyHo-nccnegosatenb-
CKOro MHCTUTYTa MOCKOBCKOro rocyaapCcTBEHHOrO opu-
Anveckoro yHusepcuteta umerun O.E. KytadumHa (MTIOA),
r. Mocksa, Poccusa

PEAAKLIMOHHbI COBET

AMATYYYU Kapno — [OKTOp lopuanyeckux HaykK, npodec-
COp KOMMepYeCcKoro npasa HeanonnTaHCKOro yHnBepcuTteTa
nmenHn Oegepuko ll, r. Heanonb, Utanua

BJIAHAWHW AHTOoHMO — npodeccop npeanpuHMMaTeb-
cKkoro npa.a YHusepcuteta Qepepuko ll, r. Heanonb, Utanus,
1 CBO6OAHOIO MeXXAYHapPOAHOMO YHBEPCUTETa COLManbHbIX
Hayk [Bngo Kapnw, r. Pum, Utanua

BOHAAPDb Hukonaii CemeHOBNY — [JOKTOP OPUANYECKIMX
Hayk, npodeccop, cyaba KoHcTuTyumnoHHoro Cyna Poccumii-
ckon Mepepauun, r. CaHkT-NeTepbypr, Poccus

BPUHYYK Muxann MuxainnoBuy — JOKTOP OPUAMNYECKMX
HayK, npodeccop, rMaBHbI HayUHbI COTPYAHUK CeKTopa
9KONIOrMYeCKOro, 3eMenbHOro 1 arpapHoro npaea NHcTnTyTa
rocygapcTtsa 1 npasa Poccniickon akagemun Hayk, r. MockBa,
Poccna

BAAC BepHp — npodeccop kadeapbl TPyAOBOro U rpax-
[aHCKOro npaBa B paMKax eBPOMencKoro n MexayHapoa-
HOro TpyAaoBoOro npasa VIHCTUTYTa rpa)AaaHCKoro 1 Kom-
Mepueckoro rnpasa ¢akynbTeTa npasa YHuBepcuteta léte,
r. OpaHkdypT-Ha-MaliHe, fepmaHna

BAH Y2>KUXYA — poKTOp lopuanyeckmx Hayk, npodec-
cop KnTanckoro noanTMKo-topuanNYeCckoro yHmBepcuTeTa,
3amecTuTenb npefcefatena HayyHo-nccnenoBaTesibCKOro
WHCTUTYTa POCCUICKOro npasa Npu Kutanckom noamnTmko-
lopuaNYEeCKOM YHBEPCUTETE, 3aMeCcTUTeNb Npeaceaartens
1 reHepanbHbIl cekpeTapb Accoumanmm CpaBHUTENIbHOTO
npasoBegeHuns Kutas, r. MeknH, KHP

FPAYEBA EneHa lOpbeBHa — [OKTOP l0pUAMNYECKMX HayK,
npodeccop, 3aBeayownn kabeapon GprHaHCOBOro Npasa
MoCKOBCKOro rocyjapCTBEHHOIO IOPUANYECKOTO YHUBEPCH-
TeTa umenu O.E. KytadumHa (MIOA), r. Mocksa, Poccus

OE 3BAAH flan Bunnem — noueTHbIi npodeccop npasa
Esponeiickoro Coto3a YHuBepcuTeTa dpasmyc, r. Pottepaam,
HupaepnaHabl

EPLLUOBA WHHa BnagumunpoBHa — JOKTOpP LPUANYECKIMX
HayK, npodeccop, NepBbIii NPOpeKTop, 3aBefytolwnin Kades-
poV npeanpHMMaTeNIbCKOrO 1 KOPNOpaTMBHOrO Nnpasa
MocKkoBcKOro rocyaapcTBeHHOrO I0PUANYECKOTrO YHMBEP-
cuteta nmenun O.E. KytadumHa (MIHOA), r. Mocksa, Poccun

KABOPOHKOBA Hatanbsa lpuropbeBHa — JOKTOp topu-
ANYecKnx Hayk, npodeccop, npodeccop Kapeapbl 3Ko-
NOTNYECKOTO 1 NPYPOAOPECYPCHOrO NpaBa MoOCKOBCKOTo
rocyfapCTBEHHOIO PUANYECKOTO YHUBEPCUTETA UMEHM
O.E. KytadmHa (MI'HOA), r. Mocksa, Poccusa

JKypnan pekoMeH0BaH Bbiciieli aTTecTalMOHHOI KOMICcKeit MUHMCTepCcTBa HAayKI 1 BbICLIero obpasoBanus PO
JuIst y6/IMKaLMM OCHOBHBIX Pe3Y/IbTaTOB JUCCEPTALNIT Ha COUCKAHNE YIEHOI CTElIeHN JOKTOPA 1 KaH/U/aTa HayK.
Matepuasisl )XypHa/Ia BK/IFOYEHBI B crcTeMy POCCHIICKOTO MHIeKCa HayYHOTO L{UTIPOBAHIS.

JKypuan Bxmoden B 6asbl ganusix: Ulrich’s, PT'B, Cyberleninka, Library of Congress, IPRbooks.
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30MJ1b OTmap — 4OKTOP NpaBa, NOYETHbIN AOKTOP NpaBa,
noueTHbIN Npodeccop YHnBepcuteTa Paris Nanterre, . HaH-
Tep, ®paHuuna

KALLKWH Ceprein lOpbeBnY — JOKTOP OPUANYECKUX HAYK,
npodeccop, 3aBeayowmnin Kabeapom NHTErpaLMoHHOro
1 eBpoOnenckoro npasa MoCKOBCKOro rocyapCTBEHHOIO
topugunueckoro yHusepcuteta umenmn O.E. KytaduHa (MTHOA),
r. Mocksa, Poccusa

KOJTIOLUWH EBreHuin UBaHOBUY — JOKTOP IOPUANYECKIMX
HayK, npodeccop, uneH LieHTpanbHo n3bupatenbHON Ko-
muccum Poccninckon ®epepauyun, r. Mocksa, Poccusa

KOMOPUJA Akno — npodeccop YHnBepcuteTa KaHarasa,
r. Mlokorama, AinoHna

MAJINHOBCKUI Bnagnmup Bnagumuposuny — KaHau-
AaT IPUANYECKUX HaYK, 3amecTuTenb leHepanbHOro npo-
Kypopa PO, rocyaapcTBeHHbI COBETHUK oCcTLMKM 1 Knacca,
r. Mocksa, Poccusa

MAHTPOB Bagum EBreHbeBUY — JOKTOP 0pUANYECKMX HaYK,
[AOLEHT, AnpeKTop VIHCTUTYTa lopuANYECKMX HayK topuanye-
cKoro ¢akyrbreTa JIaTBUINCKOro yHUBEpCUTET], T. Puira, Jlateus

HOI'O CpeTto — npodeccop YHusepcuteTa >koHa Hencout-
Ta, JOKTOP OPUANYECKUX HayK, Npe3ungeHT CepbcKoi Kopo-
JIEBCKOW akafieMuu, reHepasibHbIl cekpeTapb Accolmaumm
MeX[yHapO[HOro YrofloBHOMO NpaBa, BULle-Npe3ungeHT Bee-
MUPHOTro ¢popyma no 6opbbe C opraHM30BaHHON NPeCTyn-
HOCTbIO B 3Moxy rnobanusaymu (lwtab-kBapTupa B MeknHe),
r. benrpag, Cepbusa

MNAH BYHM3W — foKTop 1opranyeckmx Hayk, npodeccop
X3HaHbCKOro YHMBEPCUTETa, MOYETHBIN YUeHbIN «XyaHX3»,
r. KaidaH, KHP

METPOBA TatbsiHa BnagucnaBoBHa — JOKTOP Opuan-
yeckmnx Hayk, npodeccop Kapeapbl S3KONOrMYECKOro u 3e-
MenbHOro npasa topugmyeckoro dakynsteta MOCKOBCKOro
rocyfiapCTBEHHOro yHuBepcuteTa umeHn M.B.JlomoHocoBa,
r. Mocksa, Poccus

PAPOT Anekcei IBaHOBUY — JOKTOP IOPUANYECKNX HaYK,
npodeccop, npopeccop Kapeapbl yronosHoro npasa Mo-

Dpuanuyeckuil

XYypHan

CKOBCKOIO rOCYAapCTBEHHOTO I0PUANYECKOrO YHUBEPCHTETA
umenn O.E. KytaduHa (MIHOA), r. Mocksa, Poccua

PACCOJIOB Unba MuxainoBuy — [OKTOP IOPUANYECKNX
HayK, foueHT, npodeccop Kadeapbl MHGOPMALMOHHOTO Mpa-
Ba U LMbPOBbIX TEXHOMOrMN MOCKOBCKOro rocygapcTBeH-
HOro topuanyeckoro yHmsepcuteta nmeHu O.E. KytaduHa
(MTOA), r. Mocksa, Poccua

CNUPUAOHOB AHgpein AnekceeBnY — JOKTOP opugnye-
CKMX HayK, akagemuk PAEH, foueHT, 3amecTnTenb gupeKktopa
JenapTameHTa obecneyeHuns perynatopHo nonutuku Mpa-
BuTenbCcTBa Poccuinckon Gegepauni, MOYETHbIN PAabOTHNUK
Annapata Mpasutenbctea Poccuinckon Oepnepavmm, oencT-
BUTENbHbIV rOCYJapCTBEHHbIN COBETHUK Poccumiickon Qepe-
paunm 2 Knacca, r. Mocksa, Poccua

CTAPOCTWH Ceprein AnekceeBnY — [OKTOP IOPUANYECKNX
HayK, npodeccop, npodeccop Kadeapbl aAMUHUCTPATUB-
Horo npasa 1 npouecca MOCKOBCKOro rocyjapCcTBEHHOro
topyanyeckoro yHusepcuteta umenn O.E. KytaduHa (MIOA),
r. MockBa, Poccusa

Tep XAAP Bepun — npodeccop n gnpektop LieHTpa nsyue-
HUA MeXOYHaPOLHOro 1 eBPOMNeNCcKoro TpyAoBOro npasa
(CIELLS), BapluaBcKuil yH1BEpPCUTET; MMEHHOW npodeccop
EBponenckoro n cpaBHUTENbHOTO NpaBa, [POHVHIEeHCKW
yHVBepcuteT

TYMAHOBA Jingua BnagnmupoBHa — JOKTOp topugnye-
CKUX Hayk, npodeccop, 3aBeayownii Kapenpon cynebHo
BNACTV U MPABOOXPaHUTENIbHOW AeATeNIbHOCTY lopuanye-
cKoro dakynbreTa TBepCKOro rocyiapCcTBEHHOIo yHUBEP-
cuTeTa, r. Teepb, Poccusa

XEJIUJIbMAHH YBe — xabunutnpoBaHHbIN JOKTOP Mnpa-
Ba, Nnpodeccop, 3aBegywWwnin Kadpeapomn yronoBHOro
N SKOHOMWYECKOrO YrofIoBHOrO NnpaBa lpuanyeckoro
dakynbTeTa MNoTcpamckoro yHuBepcuTeTa, r. lMoTtcaam,
lepmaHua

LUEBEJIEBA HaTtanbsa AnekcaHapoBHa — [OKTOP topuanye-
CKMX HayK, Mpodeccop, . 0. 3aBeayoLLero kapeapon agMmHm-
CTpaTMBHOrO 1 GUHAHCOBOrO NpaBa PUANYECKOro dakynb-
TeTa CaHKT-TeTepbyprckoro rocyfapCcTBEHHOIO YHBEPCUTETa,
r. CaHkT-lNeTepbypr, Poccna

JKyphan pekomengoBaH Bbiciieit aTTecTalMOHHOI KOMICcKeil MyHMCTepCcTBa HAayKu 11 BbICLIero obpasosanst PO
JU1st yG/IMKaL My OCHOBHBIX Pe3Y/IbTAaTOB JUCCEPTALNIT Ha COUCKAHNE YIEHOI CTelIeHN JOKTOPA 1 KaH/UaTa HayK.
Matepuarsl )XypHasa BK/IIOYEHBI B crcTeMy POCCHIICKOro MHIeKCa HayYHOTO LUTIPOBAHIA.
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b. A. lLlaxHa3sapos

MOCKOBCKUI rocyapCTBEHHbIN lOpPUAMYECKUIA
yHuepcutet umenu O.E. KytadumHa (MIHOA)

r. Mocksa, Poccuiickas ®epepauma

[lpaBoBOe perynupoBaHue TPaHCrPpaHNYHbIX
OTHOLLEHUM B cpepe 3NeKTPOHHON TOProBu
B KOHTEKCTe napannenbHoro umnopra

Pestome. Mpoaarka TOBAapOB Ha MapKeTN/eincax, BKNOYasn BHELWHETOPrOBYO AeATENbHOCTb, aKTUBHO pacnpo-
CTPaHAEeTCA B COBPEMEHHOM MUpPE U CO3LaeT CEPbE3HYI0 KOHKYPEHLMIO Knaccuyeckol (odnaliH) Toprosne.
MapKeTnaeincbl Kak 3/1eKTPOHHbIE TOProBble NIOWAAKM B LUIMPOKOM CMbICIE 3a4acCTyto 3aUHTEPECOBaHbI B pea-
NM3aLmMmn HOBbIX, CTabWUIbHbBIX MOAXOA0B K NPOAArXKe TOBAapOB, B TOM YMUC/e TPAHCTPAHNUYHON BHELHETOProBoM
[eATeNbHOCTU, C TeM YTOObI NPeaNoXUTb OHNAWH-NOKYNaTeNAM WMPOKUIA BbIBOP TOBAPOB NO KOHKYPEHTO-
CNocobHbIM ueHam. O4HOM U3 CTpaTernii, KOTOPYHO UCMONb3YIOT NPOAABLLbI U BNaAe/bLbl BU3HECA HA MapKeT-
naencax ANs AOCTUMKEHUA STOWN Lenn, ABAAETCA NapannefibHbll UMNopT. Tak KaK BHELWHETOProsas AeAaTeNb-
HOCTb C UCMO/Ib30BaHWEM MHCTPYMEHTOB NapainenbHOro UMNopTa nNpegnoniaraeT, No CyT1, Nepenpoaaky Ha
BHYTPEHHEM PbIHKe TOBApPOB, KOTOPbIe MPON3BEAEHbI 33 PybeoM 1 BBe3eHbl A/1A peainsaummn B KOHKPETHOM
rocyfapcree 6e3 cornacusa npasoobaagatens, a TakKe MapKMpOBaHbl TOBapHbIM 3HAaKOM NpaBoobaasatens
MW B KOTOPbIX BblpaXKeHbl MHbIe Pe3y/bTaTbl MHTENNEKTYAIbHOM AeATENbHOCTU (peieBaHTHbIE C TOUYKMU 3peHuUs
nNpo6aemMaTUKM UCHEPNAHUA UCKTIOYUTENbHOTO NPaBa, B YaCTHOCTY OOBbEKTLI MATEHTHbIX NPaB), TPAHCrPaHUY-
Hble BO3MOMHOCTM MapKeTNNenCcoB NPeacTaBAATCA ONTUMA/IbHbIM MPOCTPAHCTBOM A/1A peannsalmnmn ToBapos,
BBE3EHHbIX N0 NapannesbHOMy UMMNOPTY. MpK 3TOM 0COBEHHOCTU MMEHHO TPAHCTPAHUYHOMN 31EKTPOHHOM Top-
rOB/IN MNOPOXKAAIOT HOBEWLLME BbI30BbI, CBA3AHHbIE C PAacNpoCTpaHeHNEeM KOHTpadaKTHOM NpoayKLMK, HAapyLle-
HUEM UHTENIEKTYa IbHbIX NPaB TPETbUX AL, TpeboBaHMIA 3aKOHOAATENbCTBA CTPaHbl cObITa O pekname, 3awuTe
KOHKYpPeHLMM, 3awmuTe Npas notpebutenei.

KntoueBble cnoBa: MapKeTn/ielicbl; 31EKTPOHHbIE TOProBble NIOWALKN; 3NEKTPOHHAA TOProBAsA; NapaanenbHbli
MMMOPT; McYeprnaHne UCKIYUTENbHbIX MPAB; MHTENNEKTya lbHble NPaBa; NPaBoobaagaTeNn; BHELHETOProsas
AeAaTtenbHocTb; 6opbba ¢ pacnpocTpaHeHMem KOHTpadaKTHOM NPOAYKLIMU; MapKMPOBKa

Ona uyntuposaHusa: LlaxHasapos b. A. MpaBoBoe peryanpoBaHWe TPaHCFPaHUUYHbIX OTHOLWEHUN B chepe
3NEeKTPOHHOW TOProB/IM B KOHTEKCTE NMapasfielbHoro umnopTta. Lex russica. 2024. T. 77. Ne 6. C. 9-22. DOI:
10.17803/1729-5920.2024.211.6.009-022

BnarogaapHocTu. MiccnepoBaHue BbINOHEHO B paMKax MPOrpammbl CTPATErMYeCKOro akafieMmMyeckoro naepcraa
«[Mpnopuntet-2030».
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Legal Regulation of Cross-Border Relations in E-commerce in the context of Parallel Imports

Beniamin A. Shakhnazarov
Kutafin Moscow State Law University (MSAL)
Moscow, Russian Federation

Abstract. The sale of goods on marketplaces, including foreign trade activities, is actively spreading in the modern
world and provokes competition with classical (offline) trade. Marketplaces, as electronic trading platforms in
a broader sense, are often interested in implementing new, stable approaches to the sale of goods, including
cross-border foreign trade activities, in order to offer online buyers a wide range of goods at competitive prices.
Parallel import is one of the strategies used by sellers and business owners on marketplaces to achieve this goal.
Since foreign trade using parallel import tools involves, in fact, the resale on the domestic market of goods that
are produced abroad and imported for sale in a particular State without the consent of the right-holder, as well
as marked with the trademark of the right-holder or in which other results of intellectual activity are expressed
(relevant from the point of view of the problem of exhaustion of exclusive rights, in particular, the objects of
patent rights), cross-border opportunities of marketplaces seem to be the best place for the sale of goods
imported by means of parallel imports. At the same time, the peculiarities of cross-border electronic commerce
give rise to the latest challenges related to the proliferation of counterfeit products, violation of the intellectual
rights of third parties, the requirements of the legislation of the country of sale on advertising, protection of
competition, protection of consumer rights.

Keywords: marketplaces; electronic trading platforms; electronic commerce; parallel import; exhaustion of
exclusive rights; intellectual property rights; copyright holders; foreign trade activities; combating the spread of
counterfeit products; labeling
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"paBOBaﬂ npupoaa MapKETHHEﬁCOB

Mpopaarka TOBAapOB HA MapKeTn/encax, BKato4vas
BHELHETOProByto AeATeIbHOCTb, aKTUBHO pac-
NPOCTPaHAEeTCA B COBPpEMEHHOM MUpe U co3aaeT
Cepbe3HYH0 KOHKYPEHLMIO Knaccuyeckol (opnaiH)
TOprosne.

Ba*KHO MOHMMATb, YTO MapKeTnaenchl (anek-
TPOHHbIE TOProBble NAOLWAAKN, arperatopbl) B
Poccun B 60ONbLUMHCTBE C/ly4aeB BbIMOHAOT
posb MHPOPMALLMOHHOTO NOCPEAHMKA, KOTOPbIN
cornacHo cT. 1253.1 K P® B wnpokom cmbicne
KBanMPULMPYeTCA Kak N1L0, oCyLLecTBAsOLLEe
nepegadvy matepmana B UHPOpPMaLMOHHO-TeNe-
KOMMYHMWKALMOHHOW CETU, B TOM YMCae B CETU UH-
TEPHET, ML, NPeaOCTaBAAOLLEE BO3MOXKHOCTb
pasmelLeHna MaTepuana uam MHpopmauun, Heob-
XOOMMOW ANA ero NofyYeHus ¢ UCNosb3oBaHNEM
NHPOPMALNOHHO-TENEKOMMYHUKALLMOHHOM CEeTH,
MU, NpefocTaBasAtoLLee BO3MOXHOCTb 40OCTyNa
K MaTepuany B 3TOM CETU, KOTOPOE HeceT OTBET-
CTBEHHOCTb 32 HapyleHne MHTeNNEeKTya bHbIX
npas B UHPOPMALMOHHO-TEIEKOMMYHMKALMOH-
HOWM CeTM Ha OBLMX OCHOBAHUAX NPU HaANYUN

BMHbI C y4eTOM onpeaeneHHbIXx ocobeHHOocTel.
K TakMM 0COBEHHOCTAM OTHOCUTCA UCKNOUYEHUE
OTBETCTBEHHOCTM 33 HapyLleHe UHTeNIeKTya lb-
HbIX NpaB, Mpou13oLlejllee B pe3yabraTe nepena-
4yn MaTepManos B ceTu MHTepHeT (NnocpeacTsom
NHPOPMALMOHHO-TENEKOMMYHUKALMOHHOM CeTU
B LLe/I0OM), MPU 0AHOBPEMEHHOM cobaoaeHUN cne-
[OYIOLWNX YCIOBUIA: OH HE ABAAETCA MHULMATOPOM
3TOM Nepeaayn 1 He onpeaenseT nosayyatens yka-
3aHHOro maTtepuana; OH He U3MeHAET YKa3aHHbIl
MmaTepuan npuv oKasaHWmM yCayr CBA3M, 3a UCKIO-
yeHMemM U3MEHEHUI, OCyLLLECTBASeMbIX AnA obec-
neyeHMA TEXHO/IOIMYECKOro NpoLecca nepeaayn
MaTepunana; OH He 3Ha/l U He Jo/KeH bbl 3HaTb 0
TOM, YTO UCMOJIb30BaHNE COOTBETCTBYIOLLLEIO pe-
3y/bTaTa UHTE/IEKTYaIbHOMN AeATENIbHOCTM UK
cpeAcTBa UHAMBUAYANN3ALUU NULLOM, UHULLUK-
pOBaBLIMM Nepeaavy matepuana, CoaepsKallero
COOTBETCTBYIOLLME Pe3y/bTaT UHTENNEKTYaIbHOM
AeATeNbHOCTM UK CPEeACTBO UHAMBUAYANN3ALNN,
ABNAETCA HENPaBOMEPHbIM.

NHpOpMaLMOHHbIM NOCPEAHUK TaKKe He HeceT
OTBETCTBEHHOCTb 3a HapylLeHWe UHTeNNEeKTYa lb-
HbIX MpaBs, NpousoLellee B pesyabraTe pasme-
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[laxHa3apos b. A.

ﬂpGBOBOE pecynuposarue mpaHcepaHuyHbIx OMHOWeHULI 8 cd)epe 3ﬂ€Kmp0HHO[j mopeosJiu 8 KoHmekcme napanjiesibHo2o umnopma

LLEeHUs B UHGOPMALIMOHHO-TENIEKOMMYHUKALNOH-
HOW ceTu maTepuana TPETbUM NULOM UK MO ero
yKa3aHuto, Npu o4HOBPEMEHHOM COBNOAEHNN UH-
dopMaLMOHHbBIM NOCPEAHUKOM C/ieAyoLWMNX YCo-
BWIA: OH He 3HaN M He A0/1XKeH Obla 3HaTb O TOM,
YTO MCMNO/Ib30BaHME COOTBETCTBYHOLLMX pe3y/bTaTa
WHTEN/IeKTYaNbHOM AeATeNbHOCTU UK cpeacTBa
WHAMBUAYANN3ALUU, COAEPIKALLUXCA B TAKOM
maTepuane, ABASETCA HENPaBOMEPHbIM; OH B C/Y-
Yyae nony4yeHma B NTMCbMeHHON popme 3asBAEHUA
npaBoobiazatens o HapyLweHUn UHTeNNEeKTya lb-
HbIX NPaB C YKa3aHWUeM CTpaHULbl calita u (unu)
ceTeBOro agpeca B cetu MHTepHeT, Ha KOTopbIX
pa3meLLeH TaKo MmaTepman, CBOEBPEMEHHO NpPK-
HAN Heobxo4MMble U [OCTAaTOYHbIE Mepbl AN npe-
KpaLLeHMA HapyLeHUa UHTEeNNEKTYa IbHbIX NpPaB.

Mepbl OTBETCTBEHHOCTU MHPOPMALIMOHHOTO
nocpefHWKa 3a COOTBETCTBYHOLWME AENCTBUA
NMPaKTUYECKN UCKNOYAIOTCA, HO BCE e CoXpaHs-
eTCsl BO3MOHOCTb NpeabaB/ieHna TpeboBaHui 0
3alMTe UHTENIEKTYa IbHbIX NPaB, He CBA3AHHbIX C
NPMMEHEHNEM Mep rPaXKaaHCKO-NpPaBOBOM OTBET-
CTBEHHOCTM, B TOM uncse ob yganeHmm nipopma-
LM, HapyLLatOLLE UCKOUYUTENbHbIE NPaBa, Uan
06 orpaHMYeHnn AOCTyNa K HeM.

Taknum obpasom, coBpeMeHHbIe MapKeTnien-
Cbl, paccmaTpurBaemble Yepes Npmusmy MHbopma-
LMOHHOrO NOCPeAHMNKA, ABNAIOTCA C y4eTOM pAaa
obcToATeNbCTB CneumanbHbiM CyObeKkToM ¢ orpa-
HWUYEHHOI OTBETCTBEHHOCTbIO 33 NpoucxogaLme
Ha UX 3N1EKTPOHHbIX TOPrOBbIX MNAOLWAAKAX HAPY-
LIEeHMA UHTENNeKTyaAbHbIX NpPas..

C TOUYKM 3peHUSA POCCUINCKOro 3aKOHOAATE N b-
CTBa O 3alUMTe NpaB NOTpebuTenen mapKeTnaenchbl
BbICTYMNalOT B POAM arperaTopa (BBogMTCA cneuu-
aNbHbIV CyObeKT — BnageneL arperatopa, Hanpwu-
mep B CT. 9 3akoHa PP o1 07.02.1992 Ne 2300-1
«0 3awumTe npas notpebuteneii»’) nnbopmaumm
0 TOBapax WM ycayrax, 3aga4va KOTOporo 3akK/to-
yaeTca B AOBeAEHMN 40 CBeAeHMA noTpebuTtens
nHbopMaLMM O TOBapax UM YCAyrax, a TaKxe
OpraHu3aLmMmn TOproBo AeATeNIbHOCTY.

"paBOBOﬁ noaxoA K peanusauyuun napannesbHoro
nMnopTa Ha MapKETHHEﬁ(aX

MapKeTnencbl Kak 3/1eKTPOHHbIE TOProBble NJio-
WaAAKM B LLMPOKOM CMbIC/IE 3a4acTyio 3anHTepe-
COBaHbl B peannsaLmm TBOPYECKMX NOAXOA0B K

1 Poccuiickas raseta. 1992. 7 anpens.

npoZake ToBapoB, B TOM YMC/Ie TPAHCTPAHUYHOM
BHELIHETOProBOM AeATeNbHOCTU, C TEM YTODbI
NPeaoKnUTb OHNAMH-NOKyNaTeNAM LMPOKMUIA Bbl-
60p TOBApPOB MO KOHKYPEHTOCNOCOOHbIM LIEHAM.
OaHol U3 cTpaTermi, KOTOPYH MCNOb3YHOT NPO-
OaBLbl M BNagenblbl bU3Heca Ha mapKeTn/encax
ONA OCTUMKEHMUA 3TOW Lenn, ABAAETCA Napannenb-
HbI UMNOPT.

MpoaaBubl Ha PA3IMYHbIX 3/IEKTPOHHbIX TOPro-
BbIX MJIOWAAKAX NPeAiaratoT K Npoaarke ToBapbl,
BBE3EHHble M0 NapaaiebHOMy UMNOPTY A/ TOTO,
4TOObI PA3HOO6PA3UTL ACCOPTUMEHT CBOEM NpPOo-
AYKUMK, OXBATUTb HOBYHO K/IMEHTCKyto 6asy u pac-
WMPUTb NPUCYTCTBME Ha TOM MU MHOM PbIHKE?.
3aHMManACb NapannenbHbIM UMMOPTOM, NPOAABL,bI
MOTFYT NOBbLICUTb AOCTYNHOCTb CBOEN NPOAYKLMMN U
NPeaoXKnUTb KOHKYPEHTOCNOCOBHbIE LEHbI.

TaK KaK BHEeLWHeToproBasa AeATe/IbHOCTb C UC-
No/sb30BaHMEM MHCTPYMEHTOB NapaanenbHoro
MMMopTa NpeanonaraeT, No CyTH, NepenposaxKy
Ha BHYTPEHHEM pblHKe TOBApOB, NPOU3BEAEH-
HbIX 32 pyberKom 1 BBE3EHHbIX 418 peaansaumm
B KOHKPETHOM rocyzapctee 6e3 cornacma npaso-
obnapatens no HeodULMaANbHbIM NYTAM BBO3a
M cHbITa, @ TaKKe MAaPKMPOBAHHbIX TOBAPHbIM
3HaKOM npaBoobiagaTens UM B KOTOPbIX Bblpa-
YKeHbl UHble pe3ynbTaTbl UHTENNEKTYaIbHOM aen-
TENbHOCTU (peneBaHTHbIE C TOYKM 3peHns npobne-
MaTUKM MCYEPNAHUA UCKIOYMTENbHOIO NPaBa, B
YaCTHOCTU 06BEKTbI MAaTEHTHbIX NpPaB), TpaHCrpa-
HWUYHble BOSMOXHOCTM MapKeTN/IeNcoB 3a4acTyto
NpPeACTaBAAIOTCA ONTUMabHbIM MPOCTPAHCTBOM
peanM3aummn ToOBapoB, BBE3EHHbIX MO Napaanenb-
HOMY MMMOPTY. 34eCb BaXKHO NoAYEPKHYTb OpU-
TMHANbHbLIN, AYyTEHTUYHbIA XapaKTep BBO3UMbIX
no napannesbHOMy MMMNOPTY TOBAapoB. To ecTb
TaKue ToBapbl NpPou3BeaeHbl CaMuUMm NpaBoobna-
AaTenem WU C ero Corlacus, OHU INLLb BBO3ATCA
nocse NepBMYHONM NPaBOMEPHOM Npoaaxu (ocy-
LLLeCTB/IEHHOM C cornacus npasoobnagatens) s
TpeTbio CTpaHy 6e3 cornacua npaBoobiagatens,
W, NO CYTW, HE OCYLLECTBAAOTCA BbINAATbI BO3-
HarpaxaeHua 3a UCNOo/Ib30BaHME BblPaAXKEHHOTO
B TaKMX TOBapax pe3y/ibTaTa MHTENIEKTYaibHOM
AeATeNbHOCTM UKW NMPUPABHEHHOTO K HEMY Cpes-
CTBa UHAMBUAYANN3ALUMU B KaXKIAOWM CTpaHe, Kyaa
TOBap BBO3WUTCA NOC/e NepPBUYHON NPABOMEPHOM
NpPoAAXKM.

JeatenbHocTb B chepe napansiebHOro nm-
nopTa MOXKET 6bITb OCYLLECTB/IEHA U B CUTYaLMSX,

2 Ayala N. What Is Parallel Import? Here’s What Amazon Sellers Should Know. July 21, 2023 // URL: https://
www.sellersnap.io/what-is-parallel-imports-on-amazon/ (gata obpatwenus: 11.03.2024).
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Koraa npodeccMoHabHbIM NPOAABELL YXKe OCylLLe-
CTBSIET TOProBytO AeATE/IbHOCTb B KOHKPETHOM
CTpaHe 1, HanpuMep, Cy4ainHO 0bHapy»KMBaeT Ha
pbIHKe MPUCYTCTBMA TOBap onpeneneHHon map-
K1, NPOAaBaeMbIi NO CHUMKEHHON LeHe Ha 3apy-
6eXXHOM pblHKe. A Toro 4tobbl MaKCMMaAbHO
3¢bdEeKTUBHO MCMNOIb30BaTb 3TY Pa3HULLYY B LiEeHaX,
npopasel, (Toproeasa opraHM3aLma) MOXKET Npu-
6erHyTb K BBO3y TaKMX TOBAapoOB MO napannenb-
HOMY MMMNOPTY, OCYLLECTBASAA B3aUMOLENCTBME C
napannenbHbIMM UMAOPTEPaMU MAU NOCTABLLM-
Kamu Ha 3apybexkHOM pblHKe, a 3aTeM NpoAasas
WX HaNPAMYIO B CTPAHE NPUCYTCTBUA.

MapannenbHbli UMNOPT BbIXOAUT 32 PAMKM
KOHKpPEeTHOro Bnaa TOBapoB M MOXKET OXBaTbIBaTb
LIMPOKMI CNEKTP TOBAPOB, BK/IOYAA S/1EKTPOHMU-
KY, KHWUTU, }KypHa/bl, akceccyapbl, aBTomobunm
W faxKe B onpefesieHHbIX CyYanax NporpammHoe
obecneyeHne, KOMNbOTePHble UrPbl. BaxkHO obec-
NeynTb, YTOObI 3TU NPOAYKTLI ABASANCH NOAJMH-
HbIMU 1 BblIN 3aKOHHO NpPUOBpeTeHbl y NOCTaB-
LLWKa B APYTMX CTPaHaXx.

MapannenbHbIM UMNOPT — YACTO BCTpeYato-
wunca popmaT BBO3a M NPOAAXKM TOBAPOB Ha
9/IEKTPOHHbIX TOProBbIX NaowaaKkax. Jonyctu-
MOCTb Mapansie/ibHOro MMNOpPTa 3aBUCUT OT 3a-
KOHOAaTe/IbCTBa rocyAapcTBa BBO3a NPOAYKLUN.
B Poccuu, ecnm roBopuTb O TOBAPHbIX 3HAKax U
0b6beKTax NAaTEHTHbIX NPaB, NapaaaenbHbli UM-
NopT AOMNYCTUM HA PErMOHAIbHOM YPOBHE B paMm-
Kax EAIC (Ha TeppuUTOpPUAX rOCYAapCTB — Y/IEHOB
EA3SC pelicTByeT perMoHanbHbI NPUHUMN UcHep-
NaHWA NPaB COMMACHO NONOXKeHUAM CT. 16 npu-
noxeHus Ne 26 «[MpoToKoa 06 oxpaHe u 3aLuTe
npas Ha 0OBbEKTbl MHTENNIEKTYaIbHOM COBCTBEHHO-
cTu» K [loroBopy o EBpa3mMincKoOM IKOHOMUYECKOM
Coto3e 2014 r.3), a TaKXe YacTUYHO COornacHo ne-
peyHeBomy noaxogy ¢ 2022 r. (MuHnpomTopr Poc-
CUU yTBEPXKAaeT nepeyeHb TOBAapPOB, B OTHOLLEHWUU
KOTOPbIX, MO CYyTW, AOMYCKAeTca BBO3 He3 cornacus
npasoobnagatens, a TouHee 6e3 BO3MOXKHOCTH
npasoobaagatens NCnosb30BaTb MepPbl 3aLMUTbI
CBOEro UCKAOUYUTENIbHOIO NpaBa NPUMEHUTENIbHO
K TOBapy M3 NepeyHsn, a TaKxe He NPUMeHATCA
Mepbl OTBETCTBEHHOCTM, NpeayCMOTPeHHble TpaXK-

OAHCKMM KoZeKcom PP 3a HapyLueHne NCKAoYK-
TeNbHOro Npaea).

Mpu aTom ¢ HOABPSA 2023 r. NepeyHeBbI Noa-
XoZ, 6bln1 TPaHCPOPMUPOBAH NYTEM YTOUHEHUSA
KOHKpPEeTHbIX nosioxKeHnn MK PO, KoTopble He
NPUMEHALOTCA B OTHOLLIEHWM COOTBETCTBYIOLLENO
nepeyHa ToBapos (rpynn ToBapos). OTCbI/IKa K He-
NPUMEHEHMIO NOIOXKEHWM N. 6 cT. 1359 n cT. 1487
K P® 6bln1a 3aMeHeHa OTCbIJIKOM K HenpumeHe-
Huto cT. 1252, 1254, n. 5 cT. 1286.1, cT. 1301, 1311,
1406 1, nn. 1 ct. 1446, c1. 1472, 15151 1537 TK PO
B OTHOLLEHMM TOBapOB U3 nepeyHa’.

Tak, noctaHoBneHuem lpasutenbctsa PO ot
28.06.2023 Ne 1057° 8 n. 1 noctaHoBneHua MNpa-
BuTenoctea P® ot 29.03.2022 Ne 506 «O ToBa-
pax (rpynnax ToBapoB), B OTHOLIEHUM KOTOPbIX
HEe MOryT MPUMEHATLCA OTAE/IbHbIE NONOXKEHUA
MparkpaHcKoro Kogekca Poccuiickoit Pepepaymm
0 3aLLUTE UCKTIOYMTENbHbIX NPaB Ha pe3yabTaThl
WMHTEeNNEKTya/IbHOM AeATEeNIbHOCTH, BblparKeHHbIe
B TAKMX TOBApaXx, U CPeACTBA MHAMBMAYANNU3ALUN,
KOTOPbIMM TaKune ToBapbl MapKMPOBaHbI»® 6bin
BHECEHbl U3MEHEHMA, COrNacHO KoTopbiM MUHuU-
CTEePCTBO MPOMbILIAEHHOCTU U Toprosaun P® no
npeanoxeHnam penepanbHbiXx OPraHOB UCMON-
HUTENbHOWM BNACTM yTBEPKAAET NepeyeHb TOBa-
poB (rpynn ToBapoB), B OTHOLIEHUWN KOTOPbIX He
NPUMEHAOTCA NOoNoXKeHua cT. 1252, 1254, n. 5
cT. 1286 1, c1. 1301, 1311, 1406.1, nn. 1 cT1. 1446,
cT. 1472, 1515 n 1537 TK P® npu ychosumn BBeae-
HMA YKa3aHHbIX TOBApOB (rpynn ToBapos) B 060-
poT 3a npeaenamm Tepputopum PO npasoobna-
natenamu (nateHToobnagatenamm), a TakKe c Ux
cornacus.

Mpukaszom MuHUCTEPCTBA NPOMbILLIEHHOCTU U
Toprosau PO ot 21.07.2023 Ne 2701 «O6 yTBEpHK-
AeHKN nNepeyHAa ToBapos (rpynn ToBapos), B OT-
HOLUEHMM KOTOPbIX HE MPUMEHAIOTCA NOJIOXKEHUA
cT. 1252, 1254, n. 5 c1. 1286.1, cT1. 1301, 1311,
1406.1, nn. 1 cT. 1446, c1. 1472, 1515 1 1537 pax-
JAHCKOro KogeKca Poccuinckon ®epepaumm npum
YC/I0BUM BBEAEHMA YKa3aHHbIX TOBapoB (rpynn
TOBapoB) B 060POT 3a NpeAenamm TepputTopmn
Poccuiickont ®epgepaymm npaBoobnagatenamm
(naTeHTOOBNaAaTENAMM), @ TAKKE C MX cornacuar»’

OduumanbHbI MHTEPHET-MOPTaN NpaBoBoi MHPopmaumm. URL: www.pravo.gov.ru. 16 sueapsa 2015 r.
Cm.: UaxHazapos b. A. OTaenbHble BONPOCHI peannsalmm NpaBoBOro PeXKMma napasanesbHOro MMnopTa u

CMEXHble NMPobeMbl NPaBOBOWN OXPaHbl MHTENIEKTYa/IbHOW COBCTBEHHOCTU B POCCUM B YC/IOBUAX CaHKUMIA //

Lex russica. 2023. T. 76. Ne 10. C. 74-75.
> C3P®.2023. Ne 27. Ct. 5028.
6 C3P®d.2022. Ne 14. Ct. 2286.

OduumManbHbI MHTEpPHET-NOPTaN NPaBoBoW MHbopmaumu. URL: www.pravo.gov.ru. 4 asrycta 2023 r.
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ﬂpGBOBOE pecynuposarue mpaHcepaHuyHbIx OMHOWeHULI 8 cd)epe 3ﬂ€Kmp0HHO[j mopeosJiu 8 KoHmekcme napanjiesibHo2o umnopma

6b1n1 BBeAEH 0OHOBMEHHbIN NepeYyeHb TOBApPOB U
NPW3HaH yTPaTMBLLMM CUY NPUKa3 MuHUCTepCTBa
NPOMbILLNEHHOCTU 1 Toproean PO ot 19.04.2022
Ne 1532, a TaK»Ke NpuKasbl, KOTOPbIMM B HETO BHO-
CUAUCb U3MeHeHuUA. MpuKas BCTynuAa B CUAY NO
NCTeYEHUM TPEX MecALEB C AaTbl 0PULMANBHOTO
onyb6anKoBaHus, T.e. ¢ 4 HoAbpA 2023 T.

Takum o6pasom, Npu peanmnsaumnm nepeyHe-
BOrO NoAxoza K napannenbHoOMy MMnopTy 66110
peleHo OTONTM OT NPobemMaTUKKN ncHepnaHusa
npaB B CTOPOHY HEMPUMEHEHUA PALA NMONOKEHWN
K P® 0 33LLMTE UCKNOUYUTENbHBIX NPaB, B TOM
yncne o6 OTBETCTBEHHOCTU 3@ UX HAPYLLUEHUE, YTO
npeacTaBAAETCA MHTEPECHBIM NOAXOA0M, NO3BO-
NALWMM CHATb BONPOCHI, OPMasbHO CBA3AHHbIE
C McdepnaHWem Npas, HO B TO YKe BpemsA CMOPHbIM
peleHnem C TOYKM 3PEHNA CUCTEMHOCTU 3aKo-
HoAaTeNbCTBA B chepe UHTENIeKTYaIbHOM cOb-
CcTBEHHOCTW. lNpKn 3TOM He coBcem onpasAaHHbIM
N U3NNWHUM NpeacTaBaAeTca BKAoYeHune n. 5
cT. 1286.1, cT. 1301, 1311, TaK Kak TOBapbl, B KOTO-
pbIX BblpaXeHbl aBTOPCKME N CMEXHbIe NMpaBa, B
CUy NPaBOBOW NPUPOAbI NOCAEAHUX U AeACTBUA
HOPM MeXKAYHapPOAHbIX AOrOBOPOB He ABNAIOTCA
0H6BbEKTOM McHepnaHUA NpaB, NapanienbHOro
nmnoprta. U3nnwHum npeacrasnsaeTca M ykasa-
HWe Ha HenpuMeHeHue nonoxKeHui n. 1 cT. 1446,
a Tak»xe cT. 1537, NnOCKONbKY NPUMEHUTENBHO U K
CeneKLMOHHbIM AOCTUXKEHUAM, U K reorpadurye-
CKMM YKa3aHMAM, HAUMEHOBAHUAM MeCT MPouC-
XOXKAeHuA ToBapos B K PO ycTaHoOBAEH, MO CyTH,
MeXAYHAPOAHbIM NPUHLMN McYepnaHus npas (n. 5
cT. 1519 B COBOKYNMHOCTM C NONOXKEHMAMM 1. 3
cT. 1516, nn. 6 c1. 1422 TK PO).

CTOUT OTMETUTD, YTO B NPUKas MUHUCTEPCTBA
NPOMbILINAEHHOCTU 1 Toprosan P® ot 21.07.2023
Ne 2701 y»Ke 6blnM BHECEHbI UBMEHEHUA NPUKa-
30M MUMHUCTEPCTBA NPOMbILLNEHHOCTU U TOProB-
v PO ot 16.01.2024 Ne 1358, cornacHo KoTopomy
B NepeyeHb BHeCEH pAg bpeHaoB, NCNONb3YHO-
LLLMXCA B TOpHOA0ObIBatOLLEN MPOMBILNEHHOCTH
(Dewalt, Epiroc, Husgvarna), npUMeHUTENbHO K Ha-
cocam, BEHTUNATOPaAM M Komnpeccopam (Soler &
Palau, Vortice, Air System), a Tak»Ke yCTaHOB/IEHbI
OONONHUTENbHbIE UCKNOYEHUA B YaCTU KOCMETH-
KM, NappromepHOM NPOAYKLUN U OfeXKAbI.

TakMm 06pa3om, MexAyHAPOAHbIA NPUHLMN
ncyepnaHMa NpaB Kak TaKOBOW He Obl/l BBEAEH B
3aKoHOAATeNbCTBO PP, a B HAaCTOALWMIA MOMEHT
nepeyHeBbI NOAXOA K MapannesbHOMy UMNOPTY
1 BOBCE He 3aTparnBaeT NoN0XKeHUN POCCUNCKOro
3aKOHOZaTeNbCTBA 06 UCHEpPNaHUM NPaB, HO Npea-

nosiaraeT HeBO3MOMKHOCTb MCMNO/Ib30BaHMNA NPaBo-
obnagartenem paga nonoxkeHun MK PO o 3awmte
WCKNIIOYMTE/IbHbIX NPaB M OTBETCTBEHHOCTM 33
HapyLEeHNE UCKNOUYUTENbHbBIX NPaB.

Bce 3TV NonoXeHUs NPUMEHSIOTCA M K TOBa-
pam, NpoAaBaeMbiM Ha 3/IEKTPOHHbIX TOProBbIX
nnaowagkax, rMOKoCTb MU BO3MOXKHOCTU KOTOPbIX
Nno3BoNAKT MacliTabupoBaTb NpoLLEecChl Napan-
JIeIbHOTO MMMOpPTa B paMKax AeNCTBYIOLLLErO 3a-
KOHOZaTeNbCTBa.

Mpun 3ToM HEOBXOAMMO NOHMMATb, YTO YETKUE
npasuaa KOHKPETHOM 3/IEKTPOHHOM TOProBoM
naowasaKkm moryT caenaTb peanvsauuio napan-
NIeIbHOro UMNOopPTa NPU 3NEKTPOHHOM TOprosae
YHUKaIbHOM MO CPaBHEHUIO C 0ObIYHbIM NpoLec-
COM BHELLIHETOProBOM AeATENbHOCTH.

Nob6as aNeKTpoHHasA TOProsas NaoLLAAKa OMXKU-
AaeT, yTo npoAdasubl byayT cobsogaTtb NpaBuaa
nnowaakm u TpeboBaHMA 3aKOHOAATENLCTBA, B
TOM 4yMcae HopMaTUMBHble TpeboBaHMUA CTpaHbl
BBO3a NPUMEHUTE/IbHO K TOBapam, BBO3UMbIM MO
CXemam napanienbHoro MMNopTa U NpeacTaBAeH-
HbIM Ha COOTBETCTBYIOLLEN SNEKTPOHHOM TOpro-
BOW naowaake. HeBbiNnoNHeHNEe 0603HAUYEHHbIX
npasun U TPebOBaAHMIN MOXKET NPUBECTU K TAKUM
nocneacTBMAM, Kak BNOKMPOBKa yYeTHOM 3anncu
WUAKN gpyrve gencTeus, npegnpuHATbIE 3/1EeKTPOH-
HO TOProBOM MNAOLWAAKOM ANA 3aWUTbl NpaB
B/1aZle/ibLLeB TOBAPHbIX 3HAKOB U NOAAEPKaHUA
cnpaBeaiMBbIX NPUHLMNOB GYHKLMOHMPOBAHMUA
TOBAPHbIX PbIHKOB.

JonycTumocTb NpoAa*ku ToBapoB Nno napan-
NIeIbHOMY MMMNOPTY Ha 3/1IEKTPOHHbIX TOProBbIX
NaoLLaAKaX MOXKET BapbMpoBaTbCA B 3aBUCUMO-
CTW OT KOHKPETHOW CTPaHbl U ee 3aKoHoAATe b-
HbIX aKTOB. BO MHOrMx cTpaHax napannenbHblii
MMMNOPT, KaK NPaBUIo, NerMTUMEH NpPU YC/I0BUN,
4YTO MMMNOPTUPYEMAA NPOAYKLMA ABAAETCA Noa-
JIMHHOM, @ He KOHTpadaKTHON, NOALE/bHOWN.

MpopgaBuam HeobxoaMMO NpeaBapuUTeNbHO
aHa/IN3MpPOBaTb U YUUTbIBATb B CUCTEMHOM MO-
HMMAHWUM HOPMaTUBHO-MPaBOBble TPeboBaHUA U
npaBMaa Kaxa0M CTpaHbl, B KOTOPOW OHM OCYyLLECT-
BNAIOT AeATe/IbHOCTb, BK/tOYasA, MOMMUMO MPOYEro,
obecneyeHne NpaB Ha 06BEKTbI UHTEN/IEKTYa b-
HOM COBCTBEHHOCTU, TAMOXEHHbIE, 3KCMOPTHO-UM-
NopTHble NpaBuna, TPeboBaHUA HALLMOHAbLHOTO
3aKOHOAaTeNbCTBA O 3alumUTe NpaB noTpebutenei.
Mpu 3TOM BaXKHO y4MTbIBaTb TO 06CTOATENLCTBO,
YTO AEeATENbHOCTb B 6O/IbLUMHCTBE C/ly4aeB CYM-
TaeTcA OCyLL,eCTBAAEMOM Ha TEPPUTOPUN KOH-
KPETHOW CTpaHbl, AaxKe ec/in Ha onpeaeneHHbIn

8 OdmuManbHbIN MHTEPHET-NOPTaN NPaBoBoi MHGopmaumm. URL: www.pravo.gov.ru. 8 despans 2024 r.
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MOMEHT UMEETCA /INLLb NPeaioXKeHME O Npoaaxe
TOBapOB B AaHHOM CTpaHe, obecrneyeHbl IOTUCTU-
YyecKkue BO3MOXKHOCTM MOCTaBKM TOBAPOB B KOH-
KPETHYI0 CTpaHy 1 BcA Heobxognumasn MHbopmaLms
pa3melleHa Ha 3/1eKTPOHHOM TOProBo NaoLaaKke
(Ha BKNaaKe, coaepralleit HGopmaLMio 0 ToBa-
pe MK NoCcTaBLUMKe).

UHTennekTyanbHble npaBa npu napannenbHoM
UMMOPTe B KOHTEKCTE IeKTPOHHOII TOProB/x

Mpwn peanusaumm ToBapoB NO NapansiesibHoMy
UMMNOPTY ANs obecneyeHma onTMMM3aLmn U nerun-
TMMHOCTM TaKoM AeATe/IbHOCTU Ha 3NEeKTPOHHbIX
TOProBbIX M0LWaAKaX HE06X04MMO NPUHMMATb BO
BHMMaHUe cneaytoume GakTopsl.

MpaBa Ha 06BEKTbI MHTENJIEKTYaIbHOM COb-
CTBEHHOCTM NpeAHa3HayYeHbl 417 3aWmUTbl M NOOLL-
pPeHUA co34aHUA, PacnpoCTPaHEHUSA KYAbTYPHbIX
06BbEKTOB, TEXHUYECKUX pelleHnn n obmeHa ToBa-
pamu. OHUM TaKKe obecneynBaloT 4ob6pocoBecT-
HYIO KOHKYPEHLMIO 1 3aLMTY NpaB notTpedbuTtenemn
npw TOproeol AeaTenbHOCTU HE3aBUCMMO OT CNo-
coboB ee ocyLlecTBieHuA.

Peanunsysa BHELWHETOProByo AeATENbHOCTb MO
napannesbHoOMy MMMNOPTY, NpoAaBel, LOXKEH
ybeamnTbea, YTO He HapyLLaeT npasa TPeTbUX AuL,
Ha ToBapHble 3HaKW, NPOM3BEAEHUA KaK 0BbEKTbI
ABTOPCKMX NpaB, NAaTEHTHblE NpaBa UK Ntobble
Apyrve npaBa MHTENNEKTYaIbHON COOCTBEHHOCTY.

B KaXX10M KOHKPETHOM c/ly4ae HeobxoaMmo
ybeauTbes, UTo y NpoaasLa MMeeTca paspelle-
HMEe Ha NepenpoaaKy erasibHo MMMNOPTUPOBAH-
HOM npoayKumu. MNpur 3ToM Npoaarky ToBapoB Mo
napannesbHOMy UMMOPTY 3a4acTyto COMPOBOXK-
0al0T MapKeTUHIOBbIe pelleHus. Tak, Npu NpoaBu-
YKEHMW TOBApPOB, BBE3EHHbIX MO NapannesbHOMY
MMMOPTY, Ha 3N1EKTPOHHOW TOProBoM Naowaake
npoAaBsLbl 3a4acTyto He 3aZlyMbIBatOTCSA O HEOb-
XOAMMOCTM obecneyeHns cob6CTBEHHbIX UCK/TOUK-
TeNbHbIX NPaB, Hanpumep Ha doTorpadum Kaxkaom
KOHKPETHOM No3nLMM TOBAPHOM HOMEHKAATYPbI,
npegnaraeMoi K npogake Ha 3N1eKTPOHHOM Top-
roBow njowagke. Tak, Npu 3aMmcTBOBaHUM $OTO-
rpadum yexna tenePoHa Uam Kakoro-ambo MHoro
aKceccyapa BO3HMKAeT CyLLeCTBEHHbIM PUCK Npu-
B/€YEHMA NPoAaBLA K OTBETCTBEHHOCTM 3a Hapy-
LeHNe UCKIYNTENbHbIX NpaB NpaBoobnagare-
Nlei, CBA3AHHOM C AeHEeXHbIMU KOMMEeHCcauuamm
WU Aarke 610KMPOBKOM aKKayHTa, NPMOCTaHOB-
JIeHMeM OeATeNbHOCTM MO NPOAAXKe KOHKPETHOTO

9

TOBapa BBMAY HAPYLLUEHMA NPU OCYLLLECTBNAEHUN Ta-
KOW AeAaTeIbHOCTU UCKOUYMTEIbHbIX MPaB NpaBo-
obnapateneit. Kpome Toro, 4acto B pamkax mapke-
TUHTOBOM AeATe/IbHOCTU NPOUCXOSAT HapyLLEHNA
KOHKYpPEeHTHOro 3aKoHoaaTenbCTBa. Hanpumep,
npv ANCKpeanTauum, HEKOPPEKTHOM CPaBHEHUU
TOBApOB B paMKax peKknambl NPOAYKLUMU UMeeT
MEeCTO aKT He06pPOCOBECTHOM KOHKYpeHUuK. He-
CNy4YalHO HA MeKAYHAPOLHO-NPABOBOM YPOBHe
dyHAAMEHTalbHble NMONOXKEHUS 0 NpecevyeHnm
He,06POCOBECTHOM KOHKYPEHLIMKN CoAepKaTCA B
OCHOBOMO/IAratoLLLEM MEXKAYHAPOLHOM A0roBope
B chepe MHTeNeKTyaibHOM (@ UMEHHO NPOMbILL-
NleHHon) cobeTBeHHOCTH (cT. 10-bis MapurKckoi
KOHBEHLMWN MO OXpaHe NPOMbILLIeHHOM cOBCTBEH-
HocTh 1883 r1.).

Bonpocbl cobCcTBEHHO AONYCTUMOCTM Napan-
NIeIbHOTO MMMNOPTA C TOYKU 3pEeHUs AencTBuA
NCKNOYUTENbHBIX MPaB Ha OObEKTbI MHTENNEKTY-
a/IbHOM COBCTBEHHOCTM peLlatoTcA Yepes npusmy
OZHOrO0 M3 TPEX BO3MOMKHbIX PEXKMMOB MeXaHM3Ma
ncyepnaHmns UCKIUYUTENbHBIX NpaB (exhaustion
of rights): HauMoHanbHOro, permMoHanbHOro NN
MeXAYHaPOAHOro. YHMBEPCaNbHble MeXAYHaPOA-
Hble OrOBOpPbI, KaK NPaBU/IO, UCXOAAT U3 HEOD-
XOAMMOCTU peLLeHns 3TOro Bonpoca Ha Hauuo-
Ha/IbHOM YPOBHE.

Tak, B cootBeTcTBUM ¢ CornalleHnem no Top-
roBblM acrneKTam npaB MHTeNNEeKTya/lbHOM cob-
ctBeHHocTU (TPUMC)® cTpaHbl umetoT cBo60ay Bbi-
6opa 0OAHOro 13 TPEX PEXMMOB: HALMOHABHOIO,
PErmoHaNbHOrO UAN MEXAYHAaPOLHOIo perrmnma
ncyepnaHua npas. 1A peweHns Bonpoca o Ao-
NyCTUMOCTM NapanneNbHOro MUMNopTa onpeaene-
HWe peXkMma UcyepnaHma UCKAUYUTENbHBIX NPaB
npeACcTaBAAeTCA OCHOBHOW Npobaemon.

NcyepnaHme NUCKNOUYMTENIBHOIO NpaBa O3Ha-
YyaeT, YTo Noc/ie NepBUYHOMN NPaBOMEpPHOM Npo-
[QXKM TOBapa MMyLLeCTBEHHblIE NpaBa Npaso-
obnapaTteneit Ha 06bEKT MHTENNEKTYANbHOMU
CcobCTBEHHOCTU, BblparKEHHbIM B TaKOM TOBape,
MCUYEpPMbIBAKOTCA, U OHW IMLLIAKOTCA KOHTPOASA Hag,
MCNONb30BaHNEM TOBapa HOBbIM COBCTBEHHUKOM.

Mpu peannsaumm HaLMOHANBHOTO PeXMMa
npasa B OTHOLWEHMW TOBapa MCYEPMbIBAIOTCA B
npegenax cTpaHbl, rae oH npogaetca. PernoHanb-
HbI/ peXXnm no3sonseT cBOO6OAHO OCYLLECTBAATD
TOProB/It0 TOBapaMm, B KOTOPbIX BblpaKeHbl 06b-
€KTbl MHTENNIEKTYaIbHOM COBCTBEHHOCTU, B Ppam-
Kax TeppUTOpPUIA rocyaapcTB — Y4acTHUKOB pe-
rTMOHaNbHOIro 06beanHeHUA. MeXayHapOoAHbIN
PEXMM MCHEPNAHMA NPaB 03HAYAET, YTO Napan-

OduruManbHbIN MHTEPHET-NOPTaN NPAaBOBOW MHPOPMALIMM WWW.pravo.gov.ru, 23 uiona 2012 r.
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NIeNibHbIA UMMOPT paspeLleH 13 NobbIX CTPaH 1
cornacue npaBoobsiagaTensa Ha BBO3 M UCMONb30-
BaHWEe 06BEKTOB MHTENIEKTYaIbHOM COBCTBEHHO-
CTW B KOHKPETHOM NePBOHAYasibHO M MPaBOMEPHO
BBEAEHHOM B 060pOT TOBape He TpebyeTca Hesa-
BMCMMO OT CTPaHbl BBO3a NPoAyKLMKU. To eCcTb KaK
TO/IbKO TOBap NEPBUYHO NPaBOMEPHO NpoaaeTcsa
Ha N1tobom pbIHKe, OH cunTaeTca cBoboaHo nNpoaa-
BaeMbIM B /it0Oble Apyrue cTpaHbl 6e3 Heobxoan-
MOCTU NOoAyYeHns cornacus npasoobnaaatens.

"paBOBbIe acneKTbl BHEII.IHETOPTOBOIZ
AeATeNIbHOCTH NPK NapayiesibHOM UMnopTe
Ha MapKeTnneﬁcax

B 0603HaYeHHOM KOHTEKCTE BaXKHO Yy4UTbIBaTb
M cneunduKy BHELLHETOProBOM AeATebHOCTH,
OCYLLLECTBAAEMOM C MOMOLLbIO MapKeTn/1encos.
MapKeTnnenc B paccmaTpnBaeMblX OTHOLLEHUAX
He BbICTynaeT B KayecTBe NpoAasLa, KaK B C/y-
yae C KNaCcCMYECKMM MHTEPHET-MarasuHom, Koraa
onpeaeneHHoe undpoBoOe NPOCTPAHCTBO NPUHAA-
JNIEXKUT HenocpeacTBEHHO NPOAABLY M aAMUHN-
CTPUPYETCS UM, @ BbINOJIHAET NOCPeAHNYECKYIO
YHKUMIO Mexay NpoAaBLaMm U NOKynaTensamm,
Haxo4salWMMKMCS B Pa3HbIX cTpaHax. MNpu atom
nocpegHuyeckan GyHKLUA NpyU NapansiesibHOM
MMMOPTE MOMKET UrpaTb CYLLECTBEHHYIO PO/ib B
ONTMMM3ALMUN TOPrOBbIX MPOLECCOB: LWMPOKNE
CK/TaZilCKMEe BO3MOXKHOCTU KPYMHbIX MapKeTnaemn-
COB peLlatoT npobaemy HEBO3MOXKHOCTU 40CTYNa
Ha CKNaAcKMe nomelleHus npasoobnagatenei,
odpuLManbHbIX AUCTPUOBIOTOPOB, OrPAHNUYEHHOTO
[OCTyNa K CKNaACKMM MOMELLEHMAM NPOLABLOB —
napansiesbHblX UMMNOPTEPOB.

MapkeTnnencol, Kak npeacTtasnserca, obnaga-
0T 6O/bLIMM NOTEHLMANOM CUCTEMATU3UPOBAH-
HbIX MAPKETUHIOBbIX, PEKNAMHbIX, 1OTUCTUYECKUX
N gaxe NpaBOBbIX, MEAMATUBHbIX PELLEHUN, YTO
He TO/IbKO MOBbILWAET NONyAAPHOCTb UX UCMOJb-
30BaHWA B MUPE, HO M MPUBOAUT K TpaHchopMa-
LMW NPOLLEeCCOoB NPaBOBOro obecneyeHus, no cytu,
ONCTAHUMOHHOM BHELIHETOProBoW AeATeNbHOCTH,
pacwmpseT chepy NpaBoBbIX BONPOCOB, KOTOPbIE
BO3HMKAIOT MPU TPAHCTPAHUYHOM NpoJaXke ToBa-
pOB Yepes MapKeTnielnchbl.

Tak, NpoAasLbl, OCYLLECTBAAIOLLME BHELLHETOP-
roByl0 AeATeNIbHOCTb Ha MapKeTnaencax, A0/IXKHbI
cobnogatb TpeboBaHUA TAMOXEHHOTO, BaJIlOTHO-
ro 3aKoHoAaTeNbCTBa, NPaBUAa BBO3a NPOAYKLUN
B KOHKPETHYIO CTPaHy Npu OCyLecTB/EHMM Napan-
NlefibHOro MmnopTa. B coBpemeHHbIX ycnoBusx
reono/IMTUYECKUX TPaHCHOpPMaLU BarkHeNlLLee
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3HayeHWe NpuobpeTaeT U ocyLecTBAeHME Npa-
BOBOrO KOMMJ/aeHCa, YYNTbIBAKOLLETO CaHKLMOH-
Hble U @aHTUCAHKLMNOHHbIE MepPbI, KOTOPble CyLle-
CTBEHHbIM 0OPA30M OKa3bIBalOT OrpaHUYUTENIbHOE
B/IMSIHME W Ha BHELLHETOProBYHO AeSATe/IbHOCTb.

Ba)KHO MOHMMATb, YTO B KaXKAOW CTpaHe AelcT-
BYIOT CBOM COBCTBEHHbIE TAMOMKEHHbIE U UMMOPT-
Hble NpasuKaa, BKAOYasA, NOMMMO NPOYeEro, ynaarty
NMPMMEHMMBbIX MMMNOPTHbIX NOLWAWH, HANIOTOB U CO-
6ntoaeHne TpeboBaHMM K MapKUPOBKE U YMaKoB-
Ke. YyeT Takoro poaa TpeboBaHuit LenecoobpasHo
OCYLLECTBAATb CUCTEMHO Ha OCHOBE MOCTOAHHOTO
MOHUTOPUHIa TpeboBaHMI 3aKOHOAaTENbCTBA
CTpaH cbbiTa, CTpPaH NPUCYTCTBUA, B TOM YnUCie
nocpeACcTBOM MCMNONb30BaHWUA TEXHONOTMYECKUX
pelleHnin, aBTOMATM3aLLMKN NPOLLECCOB, NpeXae
BCErO C UCMOb30BaHNEM OPULMABbHBIX CEPBMUCOB
OpraHOB rocyapCcTBEHHOM BAACTU U, BO-BTOPbIX,
C UCNONb30BaHMEM CEPBUCOB, NpeaaraeMblx Ha
PbIHKE peLlleHnin No aBTOMATM3aLMN paccMaTpu-
BaeMbIX NPOL,ECCOB.

HeobxoaMmo noHMMaTb, YTO MapKeTn/Ienchl
NPV OCYLLLECTBAEHUMN TPAHCTPAHUYHOM AeATeIbHO-
CTM MOTYT BbIMOHATb NOCPeAHNYECKYIO QYHKLMIO
1 B pelleHnr 0603HauYeHHbIX BOMPOCOB, HO NPOu3-
BOAMTENSIM, NPOAABLLAM TOBApPOB NpeacTaBafeTca
LenecoobpasHbiM BCE e NPOBECTU KOMMIEKCHbIN
aHann3 1 NpuBeaeHME CBOEN AeATEeNIbHOCTU B CO-
OTBETCTBME C TPEOOBAHMAMM KOHKPETHbIX CTPaH
cbbiTa NPOAYKLUMU, B KOTOPbIX NAAHUPYETCA OCY-
LecTB/IEHME AONTOCPOYHOM AeATENIbHOCTH, B TOM
yncne U B KOHTEKCTE MECTHOMO 3aKOHOAATe/IbCTBA
0 3aLLMTe KOHKYPEHLMUKN M 3aumMTe NpaB noTpebu-
Tenen.

MHorvne mapKeTnaeicbl, 0CO3HaBas BO3MOX-
Hble PUCKN HapyLEeHUA UCKNOUYUTENBbHbIX NPaB
npasoobnagarteneit No BCEMY MUPY, C y4eTOM
LLMPOKOU reorpadunm aeaTenbHOCTU (6ONbLINH-
CTBO MapKeTn/ielncoB MO0 yKe OCyLLeCTBAAOT
MeXAYHAPOAHYIO AeATENbHOCTb, NMBO cTpemaTCA
K BbIXO4Y Ha MeXAYHapoaHble PbIHKW M pacLluu-
PEHUIO TEPPUTOPUMN NPUCYTCTBUS) U COXPaHALD-
LLeroca B LLe/IOM TepPPUTOPUANBHOIO NPUHLMMA
npenocTaBAeHUA U OXPaHbl MHTENNEKTYaIbHbIX
npas, AOJIKHbl ObITb 3aMHTEpPECcOBaHbI B pa3pa-
60TKe cOBCTBEHHOW MNOANTUKM pernameHTaumm
OTHOLWEHUI B cdhepe napannenbHOro MMMNopTa,
COrNIAacHO KOTOPOW NpoAaBLbl B MepBY0 odepesb
06A3aHbI PyKOBOACTBOBATLCA NPaBU/IAMU 3/EK-
TPOHHOW TOProBOM NAOLWAAKM, Kacalowmmmcsa
cobntoaeHUA MHTeNNEKTYabHbIX NPaB TPEeTbUX
JINL, NPU OCYLLECTBIEHUN MMMNOPTA NPOAYKLUMN,
C Tem YTobbl M3b6eXKaTb NpeaynpexaatoLlmx yse-
OOMIEHUI UAM BNIOKMPOBKKU YY4ETHOM 3anmncK, Y4TO
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YACTHOE NPABO
JUS PRIVATUM

HeM3beXKHO NPMUBOAUT K MPUOCTAHOBAEHMIO, Npe-
KpaLLLeHWI0 TOProBoi AeATeNbHOCTU U Cepbe3HbIM
KOMMEPYECKMM U UHbIM PUCKaM.

BaKHO OTMETUTb, YTO 3TM NpPaBMUIa MOTYT pas-
JIMYaTbCA B 3aBUCMMOCTM OT KOHKPETHOM CTpaHbI,
pblHKA cbbiTa. Mo3TOMY NpoAaBLbl AONKHbI Y4YK-
TbIBaTb HE TO/IbKO HOPMaTUBHbIE MPaBOBble Tpe-
60BaHWUA, HO 1 NpPaBMKIA U PEKOMEHAALLMUK, crne-
UMPUYHbIE ANA LeNeBOro pbiHKa U MPUHMMaeMble
MapKeTniencamm Bo UCnonHeHne TpeboBaHuUi
HALLMOHANbHOIO 3aKOHOAATENbCTBA KOHKPETHOM
CTpaHbl, rpynnbl cTpaH, obecneynTb X cobatoae-
HUWe, a TaKKe B KOHEYHOM UTOre YA0BNETBOPUTL
NoTPEeObHOCTN KINEHTOB.

Hanpumep, B 60nbLIMHCTBE C/Iy4aeB rapaHTusA
W yCNIOBMA peMOHTa oduLManbHbIX NpeacTaBum-
TeNbCTB M NPOM3BOAUTENEN HE PACNPOCTPAHAIOTCA
Ha ToBapbl, BBE3EHHbIE NO NapannebHOMy UM-
nopTy. B HEKOTOPBIX CTPaHax, rae napannenbHblii
MMMNOPT B LLe/IOM pa3peLleH, NnpaBoobnagarenu
yalie 4OMyCKatoT BO3MOMKHOCTb rapaHTUIMHOIO
ob6CnyKMUBaHUA.

Mpu 3sTOM HECMOTPA HA TO, YTO Napanfesnb-
HbI UMNOPT MOXKET BbITb NEMMTUMHbBIM B ONpe-
OEeNeHHOM rocyfapcTee, NpoAaBLbl MapKeT-
NaAencoB AOMKHbI YYMTbIBATb BCE Npeablayline
[0TrOBOPHbIE MOIOXKEHWSA, BKIOYAA NONOXKEHUA
ONCTPUOBIOTOPCKMX A0rOBOPOB 06 IKCK/IIO3MB-
HOM ANCTPUBYLMN MexKay NpaBoobnagatensimm m
aBTOPU30BAHHbIMU ANCTPUOBLIOTOPAMM, HAaNpUMep
MapKMPOBAHHbIX TOBAapPHbIM 3HAKOM NpaBoobia-
[aTena ToBapos.

MpoaaBuam mapkeTniencos B 0603Ha4YeHHOM
KOHTEKCTE PEKOMEHAYETCA OCYLLECTBNATL MOHUTO-
PWHF aBTOPU30BaHHbIX KAHA0B PAcNPOCTPaAHEHUA
NPOAYKUNN B pa3pese HOPMATUBHBbIX MONOKEHWN
HaUMOHAaNbHOIO 3aKOHOAATENbCTBA NPUMEHMU-
TENbHO K MCUYEPNAHUIO UCKAOYNTENBHOIO NpaBa
UM HOMY GOPMATY OrpaHUYEHUA UCKAOUNTENb-
HbIX NpPaB NpaBoobnagaTene Npu NapaniesbHom
MMMopTe, C TEM YTOObI NPEeAOTBPaATUTL BO3HUKHO-
BEHME BO3MOXHbIX MPaBOBbIX PUCKOB, BKAOYAA
6/T0KMPOBKY y4eTHOM 3anucu no TpeboBaHUto
npasoobnagartens.

Takum obpasom, Npu aHan3e U BbICTPanBa-
HUM ByayLMX NpoLeccos B chepe napasniesbHoro
MMMOPTa NPOAABLLAM KpalHe BaXKHO TLWATENIbHO
M3y4nTb NPaABOBYIO CPey, PUCKM B cdepe npas
WMHTENNEeKTyaNbHOM COOCTBEHHOCTU, TpeboBaHMA
M OrPpaHNYeHMA HeNocpeaCcTBEHHO B chepe napan-
NIeNIbHOTr0 MMMNOPTA B KaXKA0M CTpaHe, B KOTOPOW
NAaHUPYETCA OCYLWECTBNATb AeATENbHOCTb, NPU-
HMMas BO BHUMAHME U KOHLEMLMIO MUHUMANbHbIX
KOHTAKTOB.

OTaenbHOe BHMMaHWe HeobxoaAumo yaenaTb
BbICTpaMBaHWUIO NpoueccoB obecneyeHna cooT-
BETCTBUA NPeabsaBAsSEMbIM B Pa3HbIX CTPaHax
TpeboBaHUAM, OCyLLECTBAASA, NO cyTH, anddepeH-
LMPOBaHHbIN NOCTOSAHHbIM NPAaBOBOM KOMMAAEHC
M ablo-gunngrkeHc. Eule ogHon TpaeKkTopuen
addeKTMBHOrO NpaBoBOro obecneyeHuns paccma-
TpMBaeMol AeaTeNbHOCTM NpeacTaBaseTca obec-
neyeHue Npm HeobXo4MMOCTM B3aMMOAENCTBUSA
c npaBoobnagatenem. JencTBUTENIbHO, B page
C/ly4yaeB NPUMEHUTENIbHO K HEKOTOPbIM 06bEKTAM
WHTENNEKTYaIbHON COBCTBEHHOCTU MW NPUMEHU-
Te/NIbHO K OTAEe/IbHbIM TOBapam, rpynnam TOBapoB
BHYTPUIOCy4apCTBEHHOE PeryiMpoBaHMe OTHO-
LWeHul B chepe napannesibHoro UMNopTa MOXKeT
pas3nMyaTbhCcA, U B TaKOM CayyYae Heobxoammo 3a-
npalunBaTh cornacue npasoobnagatens uam ynon-
HOMOYEHHOIo MM SINLA Ha BBO3 TOBapoB, 0brosa-
puBaTb PUHAHCOBbIE YCNOBUA B3aUMOLENCTBUA.
Y COBpEMEHHbIX 3/IEKTPOHHbIX TOProBbIX NOLLa-
OOK, 3aNyCKaloLWMX UK YXKe peannsyomx npo-
ueccobl rnobasibHOW BHELWHETOProBon AeATesb-
HOCTM, KaK NpeacTaBAAeTCsA, UMeeTcsa NoTeHuMan
Ha TO, YTobbl 0H6ecneynTb TaKoe B3aMMoaencTemne
meXay npoaasLaMn-mumnopTepamm, npasoobna-
0ATENAMM C NOMOLLbIO COOCTBEHHbIX CEPBUCOB.

BBuAy XKe WMPOKOWN nonyaspusaumnm m pac-
NpocTpaHeHUsa AeATe/IbHOCTU MapKeTniencos
BO BCEM MMUpPE, MOCTENEHHOrO NepeoCcMbICAEHUA
$opMaToB TOProBoOM AEATE/IbHOCTU B MO/b3Y I/1EK-
TPOHHOWM TOProBAM, KaK NPeACTaBAAETCA, MOXKET
6bITb NPEANOXKEHA K OOCYKAEHMIO TPAaEKTOPUA
HOPMaTUBHOIO 3aKpenneHns 06a3aHHOCTM NPaBo-
obnapartenei HanpaBAsATb yBeAOM/IEHME, CIPABKY
O CBOMX MpaBax Ha Te WU UHble OObEKTbI UHTEeN-
JIeKTyanbHoOM cob6CTBEHHOCTU U MHOpPMaLUIO O
NpoAyKLWMK, BKIOYAIOLLYIO TaKne 06bEeKTbI UH-
TeNNEeKTya/IbHOM COBCTBEHHOCTH, NO TpeboBaHUIO
MapKeTnaencoB, KOTopble, byay4n SNEKTPOHHbIMU
TOProBbIMU NAOLLAAKAMWN, OOKHbI ObITb 3aUHTE-
pecoBaHbl B 0becnevyeHnn ctabunbHOCTM OCyLLEecT-
BNSIEMOW C ee NOMOLLbIO BHYTPUIOCYAapCTBEHHOM
N BHELUHETOProBOM AeATe/IbHOCTH.

MapkeTnneic B page cayyaes, COrNacHo Tpe-
60BaHMAM AENCTBYIOLLEro 3aKOHOAATE/IbCTBA,
0653aH pearmpoBaTb Ha HapyLIEHNE NUCKAIOYM-
TeNbHbIX NpaB NpaBoobnagaTeneit 1 Ha HapyLe-
HUA, CBA3aHHble C COBNOAEHMEM MHOTO 3aKOHO-
[aTeNbCTBa: O 3alUTE KOHKYPEHLUM, O 3aLLnTe
npaB notTpebutenei, 3aKkoHOAATE/IbCTBA O Cep-
TUPUKaALMM N MapKMPOBKe NpoayKumnm u ap. Kak
npasuno, NP1 yBeAOMUTENLHOM NOPAAKE B3aNUMO-
AencTemsa ¢ npaBoobnagartenamm, NpoaasLamu,
MMNopTePaMmn MapKeTnaenc 3anHTepecoBaH 1 B
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aBTOMaTM3aumMm npoueccosB obecneyeHUsa cooT-
BETCTBUA TPebOBaHUAM AEMCTBYIOLLEro 3aKOHO-
AaTtenbctsa. Mpu 3ToM HEOBXOAUMO UMETbL U
bYHKUMOHAN MHAMBUAYANIbHOIO pearnpoBaHmns
Ha ocobeHHble, CMopHbIe C/lyYau, Kacatowmecs
coboaeHns npas TPETbUX L, UM HEOA4HO3HAY-
HOro TO/IKOBaHMA paKTa HapyLleHna TpeboBaHUM
OEeNCTBYHOLLErO 3aKOHOAATEIbCTBA KOHKPETHOTO
rocygapcrsa.

OueHunBas 3HaYeHMe BHELWHETOProBol aes-
TENbHOCTM C UCMONb30BAHNEM MHCTPYMEHTOB Na-
pannenbHOro MMMNopTa, HEOBXOAMMO OTMETUTD,
YTO MapannenbHbI UMMNOPT CAYXKUT 414 NPoAaB-
LOB MapKeTN/eNCcoB anbTepHATMBHbIM CNOCO60OM
obecneunTb pasHoobpasne npegnaraemoit nNpo-
OYKLUMKW B CBOEM aKKayHTe. MNpoaasel, peanu-
3yA BBO3 TOBAPOB MO Napasane/sbHOMy UMMOPTY,
MOMKET NpesoCcTaBUTb NOTPEBUTENAM LWNPOKUI
ACCOPTUMEHT NPOAYKLIMW, BKAKOYAA TOBAPbI, CYM-
TaloLWMECA IKCKAO3UBHbIMM, BbINyLLEHHbIE Orpa-
HWUYEHHbIM TUPAXKOM UM AOCPOYHO BbIMYLLEHHbIE
Ha onpeaeneHHble pbIHKK. Kpome Toro, MoM1MmMo
KayeCcTBEHHOrO M KOJIMYECTBEHHOTO Yay4LleHuA
ACCOPTMMEHTA, NapaanesbHbli UMNOPT TaKxKe
no3Bo/asfeT NPOoAABLAM NOJIy4aTb KOHKYPEHT-
Hble NPeMMYyLLEeCcTBa, Y4MUTbIBAsA PasHULY LLeH Ha
pas3/INYHbIX pblHKax. Taknm o0bpasom, npoaasLbl
MOTYT npegaaratb NOKynaTensm MCKOMYHO Mpo-
OYKUMIO Mo 6osee BbIrogHbIM LeHaMm, 4To cro-
COBCTBYET Pa3BUTUIO KOHKYPEHLMUU, B TOM YuCae
MeXAyHapoaHOM.

MapKeTnneicbl B 0603HaYEHHOM KOHTEKCTE,
KaK npeacTaBaseTcsa, MOryT v Lo/KHbl obecneyun-
BaTb U AOMNO/HUTENbHbIN GYHKLMOHAN, Crocob-
CTBYHOLLMIA MCNOIb30BAHUIO MPOAABLOM PbIHOY-
HbIX MHCTPYMEHTOB, NoKasaTtenen u 1.4. Tak, B
Lensax onTMMmnsaLmMm NpoLLeccoB LLeHoobpasoBa-
HUA MapKeTnaencbl MOryT cpean Npounx npea-
Naratb YCAYrM aHanM3a PblHOYHbIX LLeH U nNpesa-
BapuTeNbHOro GOpPMMUPOBAHMA ONTUMANbHOW,
KOHKYPEHTOCNOCOBOHOM LeHbl Ha JONATOCPOYHbIE
W Jake KPaTKOCpoYHble nepuoabl. 34ecb MoryT
6bITb MCNO/b30BAHbI TEXHO/IOFMYECKMNE pPeLLEHNA
Ha OCHOBE, HaNMpumep, NepesoBoro NPoOrpamm-
Horo obecneyeHus 418 NePeoLEHKM CTOMMOCTU
TOBApOB, HanpaB/ieHHble Ha NpeaoTBpalLeHne
KOMMEPYECKNX, NPABONPUMEHUTENbHbBIX PUCKOB,
Koraa, Hanpumep, Npu GopMmMPOBaAHMM LLEHbI Ha
TOBap MOMKET BO3HUKHYTb BEPOATHOCTb HapyLle-
HUSA 3aKOHOZATe/IbCTBA O 3aLLMTE KOHKYPEHLUM.

10 BionneteHb BepxosHoro Cyaa P®. 2019. Ne 7.

Cyne6Has npaKTUKa No NpUBNeYeHuIo
K OTBETCTBEHHOCTH Cy6beKTOB INeKTPOHHOI
TOProBAM 3a HapyLUeHe NPaB TPeTbUX AL

Mpn 3TOM HEOBXOAMMO NOHMMATb BbICOKOE 3HaYe-
Hue BHeapeHUs 3GPEKTUBHbBIX peLleHniA, Hanpas-
NNEHHbIX He TO/IbKO Ha obecneyeHre ONTUMAbHbIX
3KOHOMMYECKUX YCI0BUI peannsaumm ToBapoB Ha
MapKeTn/eice, HO M Ha NpegoTBPaLLEHME pacnpo-
CTPaHEeHMs Yepes 31EeKTPOHHbIE TOProBble NIOLAAKM
KOHTpadaKTHOM NpoayKumn. Ha nepsbii B3rsiia-
KOro poZa npobnembl He feXaT B chepe OTBETCTBEH-
HOCTW MapKeTN/Ienca 1 OTHOCATCA K CyLLECTBEHHbIM
PUCKaM NPOAaBLIOB, CBA3AHHbIX C HAPYLLEHNEM Tpe-
60BaHMI1 3aKOHOAATE/IbCTBA, @ TAKMKE NPaB TPETbUX
mu, — npasoobnagateneit. Ho mapKeTnaenchbl, Kak
npeacTaBaseTcs, B pAAe Cy4yaeB MOryT ObITb Npu-
BN1€YEHbl K OTBETCTBEHHOCTM 3@ PacnpoCTpPaHeHne
npoAaBLaMun KOHTpPAadaKTHOM NpoayKumun. Tak,
Hanpumep, HapyLUeHNe UCKYUTENbHbIX NPaB Ha
06bEKTbI UHTENNIEKTYA/IbHOM COBCTBEHHOCTH, COBEP-
LUEHHOE B paMKax AeATeIbHOCTU NPOAAaBLa Ha Map-
KeTnnence (peknama, pakTMyeckasn Npoaaka KoOHTpa-
(baKTHbIX TOBAPOB C HAPYLIEHWEM UHTENEKTYAIbHbIX
npaB TPETbMX /1ML, BbIPayKeHHas B peanunsaLum noa-
OeNbHOW NPOoAYKLMK), MOMKET NPUBECTU K NpUBAe-
YEeHUIO MapKeTnaenca K CONMAAPHOM OTBETCTBEH-
HOCTM HapAady C NPOAABLOM, HAaMpPUMep B C/y4asXx,
KOrZa MapKeTnaenc noiy4yaeT NPoLEHT C NPoaaxK
OT NPOAABLA, BbICTYNAET OT UMEHM NPOAABLA UK
KOra MapKeTn/eic He yaoBeTBopAeT TpeboBaHMAM
npaBoobnagatens o 61OKMPOBKe A0CTYNa K NHbOp-
MaLMn O TOBape, B KOTOPOW BblpayKeHO HapyLleHWe
npas nNpaBoobnagartens.

MoctaHoBneHwue MNneHyma BepxosHoro Cyaa PO
ot 23.04.2019 Ne 10 «O npMMmeHeHMM YacTu YeT-
BepToi MparkaaHcKoro Kogekca Poccuiickon dege-
paumn»i® B Lenom noaTBEpKAaeT NpUBEAEHHbIe
noBoabl. Tak, cornacHo n. 77 0603Ha4yeHHOoro no-
CTQHOB/IEHMA, B C/Iy4ae eCAU /IULLO OCYLLLEeCTBASAET
OAHOBPEMEHHO Pas/iNyHble BUAbI AEATENBHOCTY,
TO BOMpOC 06 OTHECEHMM TAKOro LA K MHdopma-
LMOHHOMY NOCPEeAHUKY AOMKEH peLlaTbca npu-
MEHUTENIbHO K KaXa0oMy BUAY AeATENbHOCTH, B TO
e Bpems OTBETCTBEHHOCTb MHPOPMALMOHHbIX NO-
CPEeAHWMKOB, B TOM YMCE U 3@ HapyLueHus B chepe
npeanpuHUMaTENbCKOM AeATE/IbHOCTU, HAacTynaeT
NPV HAIMYMUK BUHDI.

OpHako oTmeuvaeTtcall, yto B page cnyvaes
CyAbl OTKa3blBalOT B MPUBIEYEHUMN K OTBETCTBEH-

1 Cm.: Monakosa /1. HapylueHne MHTENNEKTyaNbHbIX NPaB Ha MapKeTnieicax: Kak HaiTu 1 Kak 6opotbes // URL:
https://www.garant.ru/gardium/guide/kontrafakt-na-marketpleyce/ (aata obpawerusa: 15.03.2024).
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HOCTM MapKeTn/elica, ecau NaolaZiKa He 3anpa-
WMBana y NnpoaasLa NnoaTBEPKAEHMA HaNUuYmA
npaB Ha MCMO/Ib30BaHWE CMOPHOro TOBAPHOrO
3HaKa WAM He Morna NoATBepAnTb 3TO NPaBo.

Tak, Cya no MHTeNNneKkTyaabHbIM npasam PO
B 0AHOM 13 Aen (noctaHosneHue ot 31.08.2022
no aeny Ne A41-47401/2021'?) npuwen K BbiBOay
0 ToM, YTO be3 obpalleHua npaBoobnagatens ¢
npeacTaBAeHUEM A0KaA3aTeNbCTB HAa/IMUMA Y HUX
NCKNIOYUTEIbHBIX NPaB 3/IEKTPOHHAA Toprosas
naowasgKka He UMeeT 06 beKTUBHOWM BO3SMOXKHOCTH
NPUATU K BbIBOAY O TOM, MOKET /I Pa3MELLLEHHbIN
mMmaTepuan NoTeHUMaabHO HapyLlaTb NpaBa TPEeTb-
nx anu, Takum obpasom, Ana uenei obHapyxeHuA
KOHKPETHOro HapyLlweHUsa MHPOPMALLMOHHbIM No-
CpeaHuK fosKeH 061agaTb AOCTaTOMHOW MHOp-
Mmaumen (BKaoYas MHPOPMaLLMIO, NO3BOASAIOLLYHO
YCTaHOBUTb CTaTyc NpaBoobaagatens U CNOPHbIN
06BEKT, a TakKe MHbOoPMALMIO, MO3BONAIOLLYIO
O0BHapYKNTb KOHKPETHbIM GaKT HapyLleHusn).

B Luenom cxo4HoOM No3MuUUmM NpuaepKmBaeTca
n cyaebHaa npakTtuka EC'3. Tak, B noctaHoBne-
Hum Cyaa EC (CJEU) ot 02.04.2020 no geny Coty
Germany GmbH v. Amazon Services Europe Sarl and
Others!* pasbAcHAETCA, UTO SNEKTPOHHAA TOProsas
nsollaaKa, npeasaratowas npogasLam ycayru no
BbIMO/IHEHMIO 3aKa30B Ha Kyn/H0-Npoaaky TOBapoB
Ha cBoel nnathopme, He MOMKET CUMUTATLCA Hapy-
LIMTEeNIeM NPaB Ha TOBAPHbIN 3HAK B COOTBETCTBUM
co cT. 9 (3) (b) PernameHTa EC no ToBapHbIM 3HaKamM
o1 14.06.2017 N2 2017/1001 (EUTMR), paske ecnu
TOBApbl, KOTOPbIE OHU XPaHSAT, OKa3bIBAKOTCS Hapy-
LLAIOLWMMM MHTENNIEKTYaAbHbIE NPaBa.

OfHaKo, XOTA 3TO U HE UMEEeT NPAMOTo OTHO-
LWeHuna K ncxogy aena, Cya Tem He meHee npego-
CTaBMWJ1 Ba*KHY0 MHPOPMALMIO O TOM, MOMKET /K
BbINO/IHEHME 3aKa3a Ha TOProBo NaoLwaaKe no-
B/1€Yb 33 COOOM NPAMYIO OTBETCTBEHHOCTb anbTep-
HaTMBHbIMK cnocobamu. B yactHocTK, Cyg oTme-
TWA, YTO, KOTAa 3/1eKTPOHHaA Toprosan nJolwaaka
No3BOJISET NPOAaBLLY UCMNO/Ib30BaTb TOBAPHbIN
3HaK C HapyLleHMeM UHTEeNNEeKTYaIbHbIX NPaB, ero
POJib AOMKHA ObITb PACCMOTPEHA C TOYKM 3peHUA
HOPM MpaBa, TakuX KakK cT. 14 (1) (ocBoboxae-
HME XOCTUHI-NpoBakaepa OT OTBETCTBEHHOCTH)
Oupektnebl EBponeickoro napnameHTta n Coseta
Esponeiickoro Coto3a 2000/31/EC ot 08.06.2000
0 HEKOTOPbIX NPaBOBbIX acneKkTax MHPOPMaLMOH-

12 Noctyn n3 CNC «KoHcynbtanTMA0C».

HbIX YCAYr Ha BHYTPEHHEM PbIHKE, B YaCTHOCTM 06
9NEeKTPOHHOM Kommepumun (QupeKTrBa 06 anek-
TPOHHOWM KoMmMepuun) u cT. 11 AunpekTtnsbl EBpo-
nerickoro napnameHTa n Coseta EBponelickoro
Coto3a 2004/48/EC ot 29.04.2004 06 obecneyve-
HWUM NPAB Ha UHTENNIEKTYaIbHYIO COBCTBEHHOCTb,
KOTOpas KacaeTca BblHECEHUA CyAebHbIX 3anpeToB
KOHKPETHO B OTHOLLEHUW HapyLluTens.

ToT daKT, 4To 3TV NpPaBUAA YNOMMUHAIOTCA BMe-
cTte (n. 49 noctaHosneHunsa Cyaa), yKasbiBaeT Ha
TO, YTO ONEPaToOpP OHNAMH-PbIHKA, HA KOTOPOTO He
pacnpocTpaHseTca 0cBOOOXKAEHME OT OTBETCTBEH-
HOCTM, MOXET PAaCcCMaTPMBATLCA KaK HAapyLIMTEeNb
C TOYKM 3peHmUs NofoxKeHnn Anpektusbl EBponen-
cKoro napnameHTa u CoseTa EBponeickoro Cotosa
2004/48/EC o1 29.04.2004. XoTAa BO3MOXHOCTb
TOrO, YTO 3/IEKTPOHHAA TOProBas N/oLLaAKa Hanps-
MYIO HapyLLaeT npaBa Ha TOBApHbI 3HAK, KaxKeTcA
WCKNIOYEHHOM, BNOJIHE BEPOATHO, YTO 3Ta OHMANH-
NoWaAKa MOXKET CHUTATbCA COYHAaCTHUKOM Hapy-
LWEeHWA NpaB B COOTBETCTBMU C HALMOHANbHbBIM
3aKOHOAATe/IbCTBOM rocygapcrea — yneHa EC.

Mo cyTu, ctaTba 13 yKazaHHOW [AMpeKTnBbI npe-
[OCTaBAsieT NpaBoobiagaTento NpaBo Ha Nosyye-
HUe BO3MmelLeHMs yuepba OT HapywmnTens, KoTo-
PbIi CO3HATENbHO UM NPU HAZIMYMU AOCTATOYHbIX
OCHOBaHWI 3HaTb O NPABOHAPYLUEHMM Y4acTBOBA
B eATeNIbHOCTM, HApPYLLUAIOLLLEN MHTENIeKTYa IbHble
npasa. Koraa anekTpoHHas Toproeas n/joLwaaka
npegnaraeT ycayru, KOTopble BKOYAIOT HE TOMbKO
XpaHeHWe, HO 1 YNaKOBKY, MapKMPOBKY 1 OTNPABKY
TOBApOB (He roBOPSA YKE O UX PeKIamMe 1 OTBETaX Ha
Ntobble 3anpockl KAMEHTOB), OHa 6epeT Ha cebs ak-
TUBHYIO POJib, KOTOPaAs BAEYET 32 COOOM KOHTPO/Ib U
npoaBuXKeHWe CNMCKOB TOBApOB, B MpoLecce Yero
MOryT 6bITb HApYLLEHbl MHTENNEKTYa IbHbIE NPaBa.
B pe3synbTaTe BNOMHE BEPOATHO, YTO TAKOM MapKeT-
naeic 6onblue He CMOXKET BOCMO/1Ib30BaTbCA OCBO-
60K AeHWeM OT OTBETCTBEHHOCTU B COOTBETCTBUM C
OnpeKkTnBoi 06 3N1eKTPOHHOM KOMMEPLUM.

B TO »Ke BpeMms, Kak Bbl/1I0 YKa3aHO B 3aKatoue-
HMUW reHepasbHOro afBoKaTa No AaHHOMY Aeny,
cTeneHb y4yacTma Amazon B MapKeTUHre TOBapoOB.,
BK/ItOYAA, Hanpumep, 06paboTKy 3aKas3os., npea-
nosaraet, YTo 6b110 Bbl PA3yMHO 0XKMAATb OT
KOMMaHMM 0COHBON OCMOTPUTENIBHOCTU B BOMPO-
Cax NoATBEPXKAEHMA 3aKOHHOCTU XPaHALLENCA Ha
CKNazax KOMMaHWM NPOAYKLUUK. ITO NOBbILAET Be-

13 Cm.: Think digital: Adapting IP protection strategies for online marketplaces in the EU // URL: https://www.
novagraaf.com/en/insights/think-digital-adapting-ip-protection-strategies-online-marketplaces-eu (sata 06-

pauieHua: 20.03.2024).

14 URL: https://curia.europa.eu/juris/liste.jsf?num=C-567/18 (nata obpatiermna: 20.03.2024).

Tom 77 N2 6 2024



[laxHa3apos b. A.

ﬂpGBOBOE pecynuposarue mpaHcepaHuyHbIx OMHOWeHULI 8 cd)epe 3ﬂ€Kmp0HHO[j mopeosJiu 8 KoHmekcme napanjiesibHo2o umnopma

POATHOCTb TOTO, YTO B C/lyYae NPOAarkM TOBapoOB.,
HapyLLaOWUX MHTENIeKTya IbHble NPaBa Ha d/1eK-
TPOHHOM TOProBoOW NIOWAAKE C UCMONb30BaHNEM
nporpammsl, aHanormnyHo Fulfillment by Amazon
(komnnekc ycayr no obpaboTKe 3aka3os), noTep-
nesL N NpaBoobsiagatenb MOXKeT MUMeTb MPaBo
TpeboBaTb BO3MELLEHMUA YObITKOB HE TO/IbKO OT
npoAasL,a, HaPYLIMBLUEro MHTeNNEKTyalbHble
npaBa, HO M OT 3/IeKTPOHHOM TOProBOW MAOLAAKM.

WHcTpymeHTbI 06ecneyeHns yCToimumMBoCTy
TPAHCrPaHUYHOI NEKTPOHHOI TOProBAY
B KOHTeKCTe 60pb0ObI ¢ KOHTPadaKTHOII npoayKuUuMen

B ycnosusx 60/1bLLIOTO KOIMYECTBA SIKOHOMUYECKMX
OTrpPaHUYEHUI M HAPYLUEHHbIX LLeNoYeK NOCTaBoK
B Poccum 6b1nM NPUHATBLI pPasivyHble pelleHus,
HanpaB/iieHHble Ha CTabWAM3aLUUIO BHELLIHETOPrO-
BOW AeATeNbHOCTU. TaK, B KOHTEKCTE BBEAEHHOM
COrNacHO nNepeyHeBOMy NoAxXoay BO3MOXKHOCTU BBO-
3a TOBApOB MO NapannenbHomy umnopty 8 2022 r.
3N1eKTPOHHbIE TOProBble N/I0LLAAKM, OCYLLLECTBAALD-
LWpe AeATeNbHOCTb B Chepe 3NEKTPOHHON TOProBw,
Obl/IM 3aMHTEPECOBaHbI B 06ecneYeHnn NnpesoTepa-
LLLEHWNA CBA3AHHbIX C 3STUM HOBOBBEAEHMEM PUCKOB
pacnpocTpaHeHna KOHTPahaKTHON NPOAYKLMM.

Yike netom 2022 r. 66110 aHOHCMPOBAHO CO34a-
Hne komnaHuamu Wildberries, Ozon 1 AHaekc.
MapkeT eaMHo MHGOPMALLMOHHOM CUCTEMDI
no 6opbbe ¢ KoHTpadaKTHOM NpoayKumMen, noa-
KNHOUYUTBCA K KOTOPOWM MMeENU BO3SMOXKHOCTb BCE
Kenatouwme oHNanH-puTennepsl. B aty cuctemy
BHOCATCA AaHHble O pa3mMeLLeHUM KOHTPadaKT-
HOM NPOAYKLMM 1 ee NPOAABLLE, A TaKXKe CBeAeHUA
U3 AOKYMEHTOB, MOATBEPKAAIOLLMNX HAPYLLIEHME,
npuyem B C/ly4ae NoATBEPKAEHHON peannsaumnm
KOHTpadaKTHOro ToBapa AeATe/IbHOCTb NpoAaBLLa
Ha niowaaKe 6yaeT NPMOCTaHaBAMBATLCA Ha TPU
MecALa, COrNacHoO AaHHbIM Accoumaumm Komna-
HUI UHTepHeT-Toprosan®>.

Peann3soBaHHbIN B pamKax 0603HaAUYEeHHOM’
cucTembl 0bmeH nHbopmaumen o KoHTpadakTe u
npoAaBLAx COOTBETCTBYIOLWEN NPOAYKLMM HANpaB-
JleH Ha npepoTBpalLeHne o6o0poTa HE3AKOHHO
BBE3EHHbIX TOBAapPOB M COKpalleHne 06beMOoB Ux
pacnpocTpaHeHua. [leMcTBuMTeNbHO, B 0603HaYeH-
HOM KOHTEKCTe 0coboe 3HauyeHue npuobpeTtaeT

15

[eATeNbHOCTb 3/IEKTPOHHbIX TOProBbIX NA0WAA0K
no BbliBNEHUIO N Bopbbe ¢ pacnpocTpaHeHnem
KOHTpadaKTHOM NPOoAYKLMM Ha OCHOBe obpalLe-
HUI NnpaBoobnagaTenel n notpebutenei.
BcTpeyatoTca M MHAMBUAYAbHbIE pPeLleHns
B chepe 60pbbbI C KOHTPadaKTHOM NpoayKLUUNEn,
peann3oBaHHble Ha OTAE/NbHbIX 3EKTPOHHbIX
TOProBbIX NolWaaKax. Tak, HanpUmep, KOMMNAHWUA
Wildberries peannsosana gns ueneit 60pbbbl ¢ pac-
NPOCTPaHeHNEM KOHTPahaKTHOM NPOAYKLUN CBOM
cobcTBeHHbIN cepauc «Lindposoli apbuTpark», Ha-
NpaBNEHHbIM HAa 0OCBOBOXKAEHNE MIOLLALKMN OT KOH-
TpadaKTHOM NPOAYKLUM U yperynpoBaHue Cropos
¢ HapywuTtensamn. CepBnC BCTPOEH B INYHbIE Kabu-
HeTbl NPOAaBLLOB HA MapKeTn/elce, NPU 3TOM OH
OTKPbIT 419 UCMO/Ib30BAHUA TPETBUMM JNLAMM, YTO
npeactaBaseTcsa yAoOHbIM B KOHTEKCTE MOHUTO-
PWHra NpaBoHapyLLIEeHW Aas npasoobnagartenen,
KoTopble 0dU1LMaNbHO He NPOAA0T CBOM TOBApbI
Ha Wildberries 1 He 3aBOAMNM NTNYHBIN KAaBUHET, HO
BbIABUAM HapyLleHne Ha mapkeTtnaeice’®. BaxHo,
yTo UMdpoBOI apbuTpak NnossonseT npasoobna-
[aTensiMm HanpAMyH B3aMMOAENCTBOBATL C MHbIMM
puTennepamm, BkaAOYaa nogady oduLmanbHbix
obpalleHnin NpU HaNNYNK CBEAEHWUI O NOTEHLM-
ANbHOM HApPYLEeHUU UX UCKAKYUTE/bHbBIX NPaB
Ha pe3ynbTaTbl MHTENIEKTYa/IbHOM AeATENbHOCTU
M NPUPABHEHHbIE K HUM CPeACTBA MHAMBUAYANM-
3aUMK, U CAMOCTOATENIbHO NPOBOAUTL NPOBEPKY
NpaBOYCTAHABANBAIOLLNX OKYMEHTOB.
OTmevaeTcs, YTo nocse sBeeaeHus Ha Wild-
berries nHcTpymeHTa yndposoro apbuTtparka
YNPOCTUANCL MEXaHN3MbI 60PbObI C HAPYLLEHUAMM
npaB Ha TOBapHble 3HAKK, BIOKMPOBKA CTPAHMLbI
TOBapa, Ha KOTOPOW BblpaXKeHO NpaBOHapyLLe-
HWe, cTana gocTynHeel’. BesycnosHo, B MHTepe-
cax NpoAaBLoB-NpaBoobnagateneit NpUHMMaTb
TEXHONOTMMYHbIE MepPbI MO 3aLLUTE UHTENNIEKTYa b-
HOW COBCTBEHHOCTM, UCNO/b3Ys NpefocTaBaAeMble
MapKeTnaencamm MHCTPYMeHTbI. HekoTopble npo-
[AaBLLbl MPOTMBOCTOAT NPABOHAPYLLUEHUSAM, Apyras
YacTb NPOAABLOB, HANPOTMB, paboTaeT ¢ NOCTyNMB-
LWMMM B UX afpec NPETEH3UAMMU U BIOKUPOBKAMMU.
CTOUT OTMETUTb, YTO He BCeraa M He Bce
3N1EKTPOHHbIE TOProBble NAOLWAAKM TPebytoT fo-
KYMEHTbI, NOATBEPKAAOLLME NpaBa NPoAaBLa Ha
peannsaumio ToBapoB, MapKMPOBaHHbIX onpeae-
JIeHHbIMM TOBapPHbIMK 3HaKamu. MapKeTnaeWc,

KowKuH B. Poccuiickne mapKeTnieincbl co3ganm eanHyo MHGOPMALMOHHYO cuctemy no 6opbbe ¢ KoHTpa-

daktom // URL: https://rg.ru/2022/08/09/marketplejsy-sozdali-edinuiu-informacionnuiu-sistemu-po-borbe-

s-kontrafaktom.html (gata obpauwieHua: 16.03.2024).

6 Monakosa /]. Yka3s. cou.
17 Cm.: Monakosa A. YKas. cou.
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Mo CyTW, NPeAOCTaABAAET CBOK 3/IEKTPOHHYIO TOP-
roByto cpeay, afiMUHUCTpUpyemoe uudpposoe
NPOCTPAHCTBO A/1A peann3auunm TOproBbix Npaso-
OTHOLLEHWI, CBOU pecypcbl U CEPBUCHI ANA cne-
uManbHbIX cybbeKToB — NpoaaBLOB, OKa3blBad
ycayrm no nybankaumm nHbopmaumm o ToBapax
npoAasLa, yC/I0BMAX UX peain3aumm, 4acTo Bbl-
CTynaeT cBoero poga MHGOPMaLMOHHbBIM Nocpea-
HUKOM.

MpaKTMYeCcKn BO BCEX CAyYasnx TOBapbl Ha Map-
KeTnaelcax NPOAATCA U Peanm3ytoTca He CBA3aH-
HbIMW C CAMOM TOProBOW NAOLWAAKOM CybbeKTamu,
KOTOpble 0TBeYatoT 3a MHPOpPMaLMIo O TOBapax m
NX NPOABUNKEHME.

Takaa AOCTYNHOCTb MHCTPYMEHTOB BbIAB/IEHMA
NoTeHUMANbHbIX NPaBOHapYLLEeHW, 6e3ycnosHoO,
KOppenupyeT c UHTepecamu npasoobnagatenem
1 6e30MacHOCTM PbIHKOB TOBAapOB, BBO3MMbIX U3
WMHOCTPaHHbIX rocyaapcts. MNpu sTom Heobxoau-
MO MOHUMATb U YYUTbIBATb B AeATE/IbHOCTU MO
pernameHTauum oTHOWeEHNM B chepe napannennb-
HOro MMNopTa To 06CTOATENLCTBO, YTO NPaBo0bAa-
AaTtenu nony4vatoT 60sblIOE KONYECTBO MHOP-
MaLM1 0 BBE3EHHbIX MO NapanneNbHOMy UMMOPTY
TOBapax, YTO NO3BOAAET UM 3a4acTyto 6opoTbcsa
B COOTBETCTBYHOLLEM MHOCTPAHHOM rocyapcTee
C NpoAakein ToBapoB A/ Lenein nocnenyowero
napannenbHoro MmnopTa. Takaa 6opbba moxkeT
6bITb yCnewHa 1 Npu HaJIMYMMU HETOYHOCTEN BO
BHYTPEHHEM 3aKOHOZaTeNbCTBE U NpaBonpume-
HWUTENIbHOW NPaKTUKe B chepe napannenbHoro um-
nopTa, YTO B pALE C/Iy4aeB aKTyasIbHO B KOHTEKCTE
OVMHAMWUYHOM peanunsaLmnm nepeyHeBoro noaxona
K napannensHomy umnopTy B Poccuu.

B Accoumaumm KoMnaHuii MUHTEPHET-TOProB-
I OTMEYAIOT, YTO INIEKTPOHHbIE TOProBble NJo-
LLAAKM BbIMOAHAIOT OFPOMHbIN 06BbeM paboTbl Mo
NpaBoOBOI NPOBEPKE aCCOPTUMEHTA NOCPEACTBOM
COHCTBEHHbIX BHYTPEHHUX MHCTPYMEHTOB, YTO
npusoauT K pe3synbtaty B 0,1 % KoHTpadaKTHOM
NpoayKunmn ot obLiero Konmyectsa ToBapos. Mpwu
3TOM coxpaHatowmeca GaKkTbl HAIMYNA KOHTPaA-
baKTHOM NpoAyKUMK BCE Ke NPeaCTaBAAT Yyrpo3y
ONA PbIHKOB, @ TaKXKe penyTauuMmn MHCTPYMEHTOB
3/IEKTPOHHOM TOProsan B uenom. Peanunsauma
MeXaHW3MOB NapasieslbHOro MMMNopTa, Npesno-
NaratoLLero UMNopT MMeHHO OPUrMHANbHOM Npo-
OYKUMW, NO MHEHMIO YY4aCTHUKOB PbIHKA, MOXeT
CTaTb HaAeXKHbIM MHCTPYMEHTOM no 6bopbbe ¢
npogasL.amm, HapyLaoLWMMN POCCUIICKOEe 3aKo-

18 KowkuH B. Yka3. cou.

HO4,ATeNbCTBO, M MOCNOCOOCTBYET COKPALLEHUIO
KOHTpadaKTHOM npoayKummné,

0603HayYeHHasA NO3nLUMA NPeaCTaBAAETCA CNOP-
HOM, MOCKONbKY MapannefbHbli UMMNOPT XOTA U
Hanpas/eH Ha HanoJIHEHME PbIHKOB OPUTrMHab-
HOM NpoAyKLumen, Ho cam no cebe He npeogone-
BaeT M He NpeaoTBpaLLaeT BO3HUKHOBEHWE PUCKOB
BBO3a KOHTpadaKTHOM (NoaaenbHOM) NpoayKLumMm
nog, BUAOM OPUTMHANbHOW NPOoAyKLMK. TakK, M-
nopTepbl, NpnobpeTatoLLine ANA NOCAEAYOWEro
MMNOpPTa TOBApbl 33 pybexom, B psaje cayyaes
M No 6GONbLIMHCTBY KaTeropmMin TOBapoB NPaKTu-
YECKU NINLLIEHbI BOSMOMKHOCTU KOMMYHUKaLMK C
npaBoobnagatenaMmn Ha npegmeT yCTaHOBAEHUSA
NoAJIMHHOIO, OPUTUHANIBHOTO MPOUCXOXKAEHMUA
TOBapoOB (BBMAY HE3AMHTEPECOBAHHOCTM NPaABO-
obnapateneit B napannenbHbix opuLMaNbHbIM NO-
CTaBKax cobcTBEHHOM NpoayKummn 6es nx cornacus
W NoNyYeHUA JONONHUTENbHOM NpUbbIan). UHble
Cnocobbl NPOBEPKM U YCTAHOBAEHWUA NOAUHHOCTU
npnobpetaemon 3a pybexkom npoayKumm 3aya-
CTYIO MOMPOCTY OTCYTCTBYIOT, B YAaCTHOCTU €C/InN B
3aKOHOZaTeNbCTBE COOTBETCTBYHOLLLErNO rocyaap-
CTBa OTCYTCTBYET BbIBEPEHHAA CUCTEMA MApPKU-
POBKM, cepTUPMKALMMN NPOAYKLUN.

Ponb opraHoB rocyaapcTBeHHoI BNacTy,
pernoHanbHbIX OpraHu3auuii, 0CyLeCcTBAAIOWNX
AeATeNbHOCTb B cpepe MHTeNNEKTyanbHoi
C06CTBEHHOCTH, B COAICTBUN NPe0TBPaLLeHNI0
pacnpocTpaHeHus KOHTpadaKTHOI NPoAyKLUK

B nepsyto ouepeab rocyaapcTBeHHbIe, permoHab-
Hble BEJOMCTBA, OCYLLECTBAAIOLWME AeATE/IbHOCTb
B cdepe oxpaHbl NPaB Ha 06BEKTbI MHTENNEKTYaNb-
HOWM COBCTBEHHOCTM, MOTYT ObITb BOB/IEYEHbI B MPO-
Lleccbl KOHTPOAA 3a cObAOAEHMEM MPAB UHTENNEK-
TyaZibHOW COBCTBEHHOCTM B KOHTEKCTE NpeceyeHus
pacnpocTpaHeHUA KOHTPApaKTHOM NPOAYKLMN.

Tak, Hanpumep, BeaomcTBO NO MHTENNEKTY-
anbHoW cobcTBeHHOCTN EBponelickoro Cotosa
(EUIPO) coTpygHUYaeT c psgoM 31eKTPOHHbIX
TOProBbIX NJOLWAAO0K C Lenbto cbopa nHpopmaumm
06 VX MHCTPYMEHTaX 3aLUNTbl MHTENNEKTYaIbHOM
CcOBCTBEHHOCTU AN1A NOC/IeAYIOLLErO KOHTPOASA U
npeaocTaBAeHNA COOTBETCTBYIOWEN MHGOPMaLLMn
NoNb30BaTENAM YC/YT 3NEKTPOHHbIX TOProOBbIX
naowaaok®®.

13 Cm.: Protecting your IP rights on e-commerce marketplaces // URL: https://www.euipo.europa.eu/en/observatory/
enforcement/tools/protecting-ip-rights-e-commerce-marketplaces (gata o6paiwenus: 17.03.2024).
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ﬂpGBOBOE pecynuposarue mpaHcepaHuyHbIx OMHOWeHULI 8 cd)epe 3ﬂ€Kmp0HHO[j mopeosJiu 8 KoHmekcme napanjiesibHo2o umnopma

EUIPO B 0603HaYeHHOM KOHTEKCTE OCyLLEecT-
BNSIET pPa3/INyHble BUAbI AeATENBbHOCTU N0 UHOP-
MUWPOBaHMIO BCEX Y4AaCTHUKOB COOTBETCTBYHOLLIMUX
OTHOLWEHUN B chepe 3/IeKTPOHHOM TOProBau, a
TaKe NpPaBoOOXPaHUTE/IbHbIX OPraHOB O NpaBax
Ha 06BEKTbI MHTENNEKTYa/IbHOM COOCTBEHHOCTH,
BO3MOXHbIX HAapYLUEHUAX MHTENNEKTYa IbHbIX NpPas
Ha 3/1EKTPOHHbIX TOProBbIX NaoWaAKax. Tak, npea-
Nlaraembl UHCTPYMEHT YBEAOM/IEHUI NO3BOAAET
€o06LWaTh O CMMCKax TOBAapOB, KOTOPblE MNOTEHLMU-
a/IbHO HAPYLUAIOT NPaBa HA OOBbEKTbI MHTENNEKTY-
aNbHOM cobcTBeHHOCTU. CyLlecTByeT MHOMKECTBO
pas/IMYHbIX CUCTEM, BKItOYanA Beb-Ppopmbl, KOTO-
pble nociefoBaTeIbHO NO3BOAOT UCMNO/b30BATb
WHCTPYMEHT yBeAOMAEHUN, Unn GopMbl, KOTopble
MOKHO 3arpy3uTb U OTNPABUTb MO 31EKTPOHHOM
noyte. TodHan MHPopmaums, KoTopasa TpebyeTcs,
MOMeT BapbMpPOBaATbLCA OT OA4HOMN 3NEKTPOHHOM
TOProBoW NAOWAAKN K Apyroi. OaHaKo OT NpaBo-
obnapatensa obbl4HO TpebyeTcsa NpeaocTaBieHme
nHdopmaunm o cebe Kak cybbekTe npas, 0 cammx
npaBax MHTeNNEKTyaNbHON cOBCTBEHHOCTU (Hanpu-
Mep, PerncTpaLyoHHbIi HOMep TOBAapHOro 3HaKa)
M CMUCKaxX TOBApOB, B KOTOPbIX NMPEANON0KUTENBbHO
coAepyKaTca HapyLeHMA NpPaB Ha 0ObEKTbI UHTEN-
JIeKTyaibHOM COBCTBEHHOCTM (Hanpumep, nocpea-
cTBOM YKasaHuA URL-agpeca nam agpecos).

MoryT 6bITb NPeaNoXKeHbl U NPOrpaMmMbl 3a-
LWMTbl MHTENNEKTYaIbHOWM COBCTBEHHOCTU, KOTO-
pble BHEAPAKTCA OFPAaHMYEHHbIM YUC/TIOM 3/1eK-
TPOHHbIX TOProBbIX MAOLWAA0K A4 NOAAEPHKAHNUA
coTpyaHu4ecTBa ¢ npaBoobnagatenamu. Mpegna-
raroTCcs pasnnyHble GyHKLUMOHANbHbIE BO3MOMKHO-
CTW, HO 06bIYHO NONb30BATENAM NPELOCTABAAETCA
BO3MOKHOCTb OCYLLECTB/IEHUSA YNPOLLEHHOIO NPO-
Lecca yBegomMaeHUA 0 Nt0bbIX CMCKAX TOBAPOB.,
NpPeAnosoXUTENIbHO COAEPHKALLNX HAPYLUEHMA
WMHTENNEKTYaIbHbIX MPaB, @ TaK¥Ke NaHeNb MOHMU-
TOPWHTA ANA OTCNEXMBAHUA NPOLLECCa PacCMO-
TPEHMA yBEeAOMIEHUM O HapyLLEHUM NPaB U ero
pe3ynbTaToB. INEKTPOHHbIE TOProBble NIOWAAKM
MOTyT NpeasaraTb U UHCTPYMeHTbI, obseryatowme
NOUCK 06BABNEHNI, KOTOPbIE MOTYT HapyLIaTb UH-
TennekTyanbHble npasa. EUIPO conpoBoxKaaeT u
MHGOPMUPYET O COOTBETCTBYIOLLEN AEATENIBHOCTY.

NHTepecHbIM NPMMEPOM COAENCTBUSA HA FrOCy-
[apCcTBEHHOM ypoBHe 6opbbe ¢ pacnpocTpaHe-
HUEM KOHTPadaKTHOM NPOAYKLUNN B KOHKPETHbIX
cuTyaumax npeacrasnaetca noaxosn Kutarckom
HapogHoii Pecnybanku.

YunTbiBasi MaclITabHOCTb KUTANCKOro OHaMH-
PbIHKA, MHOCTPAHHblE KOMMNAHWKU YacTo 0bHapy-
YKMBAIOT, YTO Ha KMTAMCKMUX Beb-calMTax, TaKMUX KaK
Alibaba, JD.com, npogatoTca ToBapbl, KOTOpbie
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ABNAOTCA NOAIMHHBIMW, OPUTUHANBHBIMK, NPO-
AaBaembimn 6e3 paspelwieHna (Hanpumep, nNo
napannesbHOMy UMNOPTY) AN NOAAENbHOWM NPOo-
ayKkumnein. CynebHoe pas3bupatenbcTso B 0603Ha-
YeHHbIX cy4Yanx He Bcerga apPpeKkTUBHO, MHOTAA
HeXKenaTeNbHO UM CINLLKOM 3aTpaTHO Mo Bpe-
MeHU 1 PUHAHCOBbIM pecypcam. B 0603HayeHHOM
KOHTeKCTe B Kutae AeicTBYOT agMUHUCTPATUBHbIE
MEXaHW3Mbl, KOTOPble MOTYT CTaTb a/ibTEPHATH-
BOW KMTAMCKMM cyaebHbiM pa3bunpaTtenbcTBam no
obecneyeHunto cobatoaeHUA NpaB UHTENIEKTYa b-
HOWM COBCTBEHHOCTM HA TOBAapPHbIE 3HAKN U MaTeH-
Tbl Ha NPOMbILLIIEHHbIE 06Pa3Lbl B OTHOLEHUMU
NpoAaBLOB KOHTpPadaKTHOM NpoayKLUUK.

Hanpumep, ecnm Alibaba nnn JD.com oTKNOHSA-
eT TpeboBaHMe 0 3anpeTe PacnpPoCTPAHEHUA KOH-
TpadaKTHOM NPOAYKUNN UM HapYLLUEHUS NPaB Ha
TOBAPHbIN 3HAK, SKOHOMUYECKM 3PPEKTUBHOM aflb-
TepHaTuBOM cyaebHomy pa3bupaTtenbcTBy ABAA-
eTcA Nogaya 3anaBNeHMA B KUTACKOe YnpaBieHue
NPOMbILWNEHHOCTU U TOProBAKU. [1/1A TOro 4YTobbI
NPUHATb COOTBETCTBYIOWME Mepbl, HE0HX0ANMO
CHayana HalTK NpoaasLa, MOCKOAbKY YNpasaeHue
NPMHUMAET Mepbl Ha MECTHOM (FOpPOACKOM) ypOB-
He. Mocne paccMOTpPeHMA [0KaA3aTENbCTB, 06OCHO-
BbIBaOLLMX BUHY NPOAABLA, MECTHOe YnpaBneHue
MOKEeT KOHPUCKOBATb KOHTPAdAKTHYIO MU Hapy-
LUAtOLLLYIO aBTOPCKME NpaBa NPOAYKLMIO U HANo-
XUTb WTpad. Bnagenbubl NaTeHTOB Ha NPOMbILL-
NleHHble 0bpasubl BNpaBe NogaTb UCK B MeCTHoe
BELOMCTBO MHTENNEKTYaIbHOM COHBCTBEHHOCTY.
B To Bpems Kak YnpaB/ieHue No UHTeNNEeKTYab-
Holt cobcTBeHHOCTU Kutas (CNIPA) KypupyeT na-
TEHTHblE 3KCNepTU3bl 1 06LLYI0 NOAUTUKY B 0b/1a-
CTU MHTEeNNIeKTyaIbHON COBCTBEHHOCTU, MECTHble
BELOMCTBA UHTEN/IEKTYaIbHO COBCTBEHHOCTU
(Hanpumep, MyHMLMNANbHOE BEAOMCTBO B chepe
NHTENNEeKTyanbHOM cobcTBeHHOCTM Kutas (BJIPO))
3aHMMAIOTCA 3aLLMTON NPaB UHTENNEKTya/IbHOM
COBCTBEHHOCTM, BKAKOYAA NPEKpaLLeHMe npeano-
Naraembix HapyLLUEHWU, BbIBNIEHUE U yYEeT NOTEH-
LMaNbHO HapYyLLAOWMWX MHTENEKTya lbHble NpaBa
TOBapOB, HO HE MMEIOT MOJHOMOUMNIN KOHPUCKOBDI-
BATb TaKMe TOBapbl.

Ona To0ro 4TobbLlI NPUHATL 3ddEKTUBHbDbIE
Mepbl, BNageblibl NaTEHTOB AONXHbI Npeao-
CTaBWTb lOKa3aTeNbCTBa M aHaAM3 nHGopmaumm
Nno npaBOHapyLEHMO B MECTHOE BEAOMCTBO B
chepe nHTeNNeKTyaibHOM CO6CTBEHHOCTH, KO-
Topoe NpMMET pelleHne Kak MUMHUMYM Yyepes
Hepento. MecTHble BeLOMCTBA B chepe UHTen-
NeKTyaNbHON COBCTBEHHOCTM PEAKO NPUHUMALOT
NPUHYAUTEIbHbIE MEpPbI, @ BMECTO 3TOro NbiTa-
toTcA 061erynTb yperyainposaHue cnopa. faxe
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B C/lyyae HeyAauyHoro pesynbTaTa nogada 3ass- 3GPeKTUBHO COXPaHUTb AOKa3aTeNbCTBaA NPaBo-
JIeHNA B MeCTHOe BeJOMCTBO B chepe MHTeNNeK- HapyLeHW gna nocneayowmx cyaebHbix pasbum-
TyaNbHOW COHBCTBEHHOCTM AaeT BO3MOXHOCTb  PaTe/IbCTB.
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CnucTembl MCKYCCTBEHHOTO MHTENNEKTa
1 BHEJ0r0OBOPHAs rpaXk AaHCKO-NpaBoBas
OTBETCTBEHHOCTb: PUCK-OPUEHTUPOBAHHDII NOAX0

Pe3stome. CoOrnacHo 3aKOHOAATENbCTBY NPY NPUYMHEHUMN Bpesa CUCTEMAaMM UCKYCCTBEHHOTO UHTennekTa (MN)
TPETbMM INLLAM BOCCTAaHOBEHWE HAPYLIEHHbIX NPaB OCYLLECTBAAETCA NO NPaBuaam CTPOron Mav BUHOBHOM
oTBeTcTBEHHOCTU. CTporasa OTBETCTBEHHOCTb MPUMEHSAETCA B cay4ae, ecnm cuctema MM npusHaeTca MCTOYHUKOM
NOBbILLIEHHOM OMACHOCTU UN MMEET He0CTaToK. A BCeX OCTasibHbIX C/ly4aeB UCMONb3YeTCs BUHOBHAA Fpark-
[aHCKO-NpaBOBaA OTBETCTBEHHOCTb. ABTOpPaMM pa3paboTaH HOBbIN NOAXOA K BHELOFOBOPHOM rpaKAaHCKo-
NpaBOBOWN OTBETCTBEHHOCTU A/1A C/lyYaeB NPUYMHEHUA Bpeda cuctemamm MM, ocCHOBAHHbBIN Ha y4YeTe ypoBHA
puckos cuctem U, B cooTBeTCTBUMM C HUM ana cuctem NN, co3patomx Henpuemnemblii UAn BbICOKUMA PUCK B
OTHOLUEHWUW NpaB M cBOHO, YesoBeKa, NpeanaraeTca NPUMEHATb CTPOTYHO OTBETCTBEHHOCTb MX pa3paboTyumnKa, a
ana cuctem MW, OTHOCALLMXCA K KNAacCUOUKALMOHHOM rpynne ¢ HU3KMM PUCKOM, MCNO/Ib30BaTb NPaBM/1a BUHOB-
HOWM OTBETCTBEHHOCTU A1 BOCCTAHOBNEHMA HAPYLLUEHHbIX MPAB M KOMMEHCcALMN NPUYMHEHHOTO Bpeaa. B oTHO-
LWeHUM 6a3oBbIX MOgENEN NPeayCMATPMBAETCA UCNONb30BAHWE BUHOBHOW OTBETCTBEHHOCTHU, 32 UCKIHOYEHNEM
CUTyaLMi, Koraa Ha Ux ocHose co3aatotca MN-npoayKTbl ¢ HenpuemaembiM UK BbICOKMM pUckom. Mpeanarae-
Mbl MOAXOA, MOXKET CTaTb a/IbTEPHATUBOM UCMNO/b30BAHMIO KOHLEMNLMM UCTOYHMKA NOBbILIEHHOW OMNACHOCTH
NPUMeEHUTENbHO K cuctemam MW 1 no3BOAUT NepeHecTn CTPOryto OTBETCTBEHHOCTb OT B/1afe/ibLeB BbICOKO-
puckoBbIx cuctem MU K nx paspaboTymKam, KoTopble B 60blLe Mepe BAUAIOT Ha 6e30MacHOCTb U HAAEKHOCTb
cuctem UN.

KntoueBble cnoBa: UCKYCCTBEHHbIW MHTENNEKT; cuctembl MIN; 6asoBble Moaenun; cTporaa OTBETCTBEHHOCTb;
BMHOBHasA OTBETCTBEHHOCTb; MCTOYHMKWN NOBbLILEHHOMN OMAaCHOCTU; PUCK-NOAXOA; HEMPO3PAYHOCTb; aBTOHOM-
HOCTb; Bpes,

Ona untnpoanusa: Mkaes O. A., KyteliHnkos [. /1. CUCTeMbl UCKYCCTBEHHOTO MHTEN/IEKTA U BHE40rOBOPHasn
rpakAaHCKO-NpPaBoOBas OTBETCTBEHHOCTb: PUCK-OPUEHTUPOBaHHbIN noaxoa,. Lex russica. 2024.T.77. Ne 6. C. 23—
34.DOI: 10.17803/1729-5920.2024.211.6.023-034

Artificial Intelligence Systems and Non-Contractual Civil Liability:
A Risk-Based Approach

Osman A. Izhaev

Dmitriy L. Kuteynikov
Tyumen State University
Tyumen, Russian Federation

Abstract. Under the legislation, when artificial intelligence (Al) systems cause harm to third parties, the
restoration of violated rights is carried out according to the rules of strict or culpable liability. Strict liability is
applied if the Al system is recognized as a source of increased danger or has a defect. For all other cases, culpable
civil liability is used. The authors have developed a new approach to non-contractual civil liability for cases of
harm caused by Al systems based on the criterion of the risk level of Al systems. According to this approach, for
Al systems that create unacceptable or high risk in relation to human rights and freedoms, it is proposed to apply
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strict liability to their developer, and for Al systems belonging to the low-risk classification group, the rules of
culpable liability to restore violated rights and compensate for the harm caused should be applied. With regard to
the basic models, the use of culpable liability is envisaged, except situations where Al products with unacceptable
or high risk are created on their basis. The proposed approach can become an alternative to using the concept of
a source of increased danger in relation to Al systems and will allow transferring strict responsibility from owners
of high-risk Al systems to their developers, who have a greater impact on the safety and reliability of Al systems.
Keywords: artificial intelligence; Al systems; basic models; strict liability; culpable liability; sources of increased
danger; risk approach; opacity; autonomy; harm

Cite as: Izhaev OA, Kuteynikov DL. Artificial Intelligence Systems and Non-Contractual Civil Liability: A Risk-Based

Approach. Lex russica. 2024;77(6):23-34. (In Russ.). DOI: 10.17803/1729-5920.2024.211.6.023-034

MNepBoe npeanosoXKeHMe 0 BOSMOMKHOCTHU CO-
3[aHMA YMHbIX MalWKH 6bl10 BblABUHYTO AnaHOM
TotopuHrom B 1947 r. Cam TEPMUH «UCKYCCTBEH-
HbI UHTENNEKT» OblN BBEAEH B Hay4YHbI 060pOT
I>xoHom MakkapTtu B 1956 r. OH onpeaenunn ero
KaK HayKy U TEXHONIOTUIO CO30aHUA MHTENNEKTY-
aNbHbIX MaWmnH. Cenyac Noa UCKYCCTBEHHbIM UH-
TENNIeKTOM NOHMMAETCA: a) OTPac/b Hayku; 6) co-
BOKYMHOCTb HAay4YHbIX METOA0B; B) MPOrpaMmHoe
obecneyeHne, OCHOBAHHOE Ha Pa3/INYHbIX TEXHO-
norusix.

AHanM3 3aKOHOAATEeNbHbIX LOKYMEHTOB
127 cTpaH, nposeaeHHbIN CTIHGOPACKMM YHU-
BEPCUTETOM, MOKA3bIBAET, YTO KOIMYECTBO NpMU-
HATbIX 3aKOHOB, COAEPIKALLUX CIOBOCOYETAHME
«UCKYCCTBEHHbIN MHTENNEKT», BbIPOCIO C OAHOTO
8 2016 r. 8o 37 B 2022 r.! M3yyeHmne 3TUX aKTOB
CBUAETENbCTBYET O TOM, YTO ONpeaeneHumsa UCKyc-
CTBEHHOTO MHTENIEKTA COCTAaBAAKTCA HA OCHOBE
pa3HON KOMBMHALMM NPUCYLLUX TAKUM CUCTEMAM
NPU3HAKOB, TAaKUX KaK BbIMO/IHAEMbIE 334a4K,
pOJib YeNOBEKA B MOCTAHOBKE 33434, cpeaa QyHK-
LMOHMPOBAHMSA, aBTOHOMHOCTb, Camoobyyae-
MOCTb, BO3MOHOCTb NOBTOPATb CNOCOBHOCTU
yesoBeKa.

B Poccuitckoit Peagepaumm TEPMUH KUCKYC-
CTBEHHbIM UHTENNEKT» onpeaeneH Ykasom lMNpesun-
feHTa PO ot 10.10.2019 Ne 490% 1 03HayaeT «KoM-
NIEKC TEXHONOTNYECKMX PeLLIEeHUI, NO3BOIAIOLLUIA
UMUTUPOBATb KOTHUTUBHbIE QYHKLMM YeNoBeKa
(BKNtOYAA NOMCK pelleHnl be3 3apaHee 3a4aH-
HOro aNropMUTMa) 1 NoJy4aTb NPU BbINOAHEHUU
KOHKPEeTHbIX 33424 pe3y/bTaTbl, CONOCTaBUMbIE C
pe3ynbTaTamMu UHTENNEKTYaNbHON AeATENbHOCTH
YyenoBeKa uan npesocxoaaiime nx». Nog texHono-

TMAMM UCKYCCTBEHHOTO MHTEN/IEKTA B LOKYMEHTE
NMOHMMAETCA «COBOKYMHOCTb TEXHOOTUI, BK/tOYA-
Iowan B ceba KoMnblOTEPHOE 3peHne, 06paboTKy
€CTeCTBEHHOTO A3blKa, pacno3HaBaHWe U CUHTE3
peun, MHTENNEKTYA/IbHYIO NOAAEPKKY MPUHATUA
peLIeHnit 1 NepcrneKkTUBHbIE METOAbI UCKYCCTBEH-
HOro MHTENNEeKTa».

B paboTte mbl 6yaem Mcnonb3oBaTb TEPMUH
«CUCTEMA UCKYCCTBEHHOTO MHTENNEKTAY, NOA, KO-
TOPOI NOHMMAETCA TEXHUYECKAA CUCTEMA, KOTOpas
MOMKeT A/1a 3a4aHHoro Habopa 3asay, onpegenex-
HbIX Ye/I0BEKOM, AeNaTb NPOrHO3bl, peKOMeHAa-
LMW UM NPUHMMATDL peLleHns, BAUAOWME Ha
peanibHyl0 UK BUPTYyanbHYyto cpeay. MHbiMK cno-
BaMM, CUCTEMA UCKYCCTBEHHOIO MHTENNEKTA byaeT
PaccMaTpUBATBLCA KaK KOHKPETHbIM NPOrpaMMHbIif
NPOAYKT, KOTOPbIN CNOCObeH B3aMMOAENCTBOBATD
C YE/IOBEKOM.

B mnpe HabntogaeTca oyepeaHOM CKayoK pas-
BUTUS CUCTEM UCKYCCTBEHHOTO MHTeNNeKTa (UN).
Momunmo yxe npusbIYHbIX cnuctem NN npogonxa-
tOT pa3BMBaTbCA Ha3oBble Moaenn n cuctembl N
obuiero HasHavyeHusA. OHM obyyatoTca Ha 6obLUMX
obbemax faHHbIX U MOTYT BbITb a4anNTUPOBaHbI
ONA OCYLWEeCTBNEHNS HEONPEAENEHHOIO NepeYHs
bYHKLUMIM (Hanpyumep, reHepauum TeKCTa, aygmo
WU U306pasKeHUn) U MHTerpaLmmn B Camble pas-
Hble NpuaoxKeHusa. MNpucylume Mm yHMBepcab-
HOCTb M LUIMPOKNE BO3MOMKHOCTM O3HAYAIOT, YTO
NPOrHO3MpPOBaHWE BCErO CMEKTPA UX MOTEHLM-
ANbHbIX MPUMEHEHUN ABAAETCA CAOXKHOM 3a43a-
yelt paxe gns ux paspabortumkos. Co3paBaemble
cuctemamm UM puckm npuunHeHus Bpesa Yeno-
BEKY M 0bLliecTBy BCneacTBme ocobeHHOCTEN UX
dYHKLMOHUPOBaHUA ABNAIOTCA PyHAAMEHTANb-

L Artificial Intelligence Index Report 2023 / Stanford Institute for Human-Centered Artificial Intelligence // URL:
https://aiindex.stanford.edu/report/ (aata obpaweHus: 20.02.2024).

YKas MpesmaeHTta PP ot 10.10.2019 No 490 «O pa3BUTUM MCKYCCTBEHHOIO MHTENNEKTa B Poccuiickon Pe-

aepaumm» (BMecte ¢ HaumMoHanbHOM cTpaTerMei pasBUTUA WMCKYCCTBEHHOTO WMHTE/NIEKTa HA nepuog Ao
2030 roga) // OduumanbHbiil MHTEPHET-NOPTaN npasosoi nHdopmaumumn. URL: pravo.gov.ru (gaTta obpatie-

HuAa: 10.03.2024).
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HOM Npobnemoii, NpusHaBaeMoi Bo Bcem mupe>.
Hanpumep, B uenax ee paspeleHna B pamkax
MHULMaTuBbl G7 «XMPOCMMCKUI NpoLecc uc-
KYCCTBEHHOTO MHTEN/IEKTa» NOAFOTOBNAEHbI ABa
OOKymeHTa — MexayHapoaHble pyKoBogAaliue
MPUHLMMNbI UCKYCCTBEHHOTO MHTennekta* n Ko-
[OEKc noBeAeHus gns pa3pabaTbiBatOLLUX CUCTEMBI
NN-komnaHunin®,

MHoOrme TexHONOrMYecKne KOMNaHUM yTBEPIK-
AaloT, YTO UMW NPUHMMAIOTCA Heobxoaumble
Mepbl AN pa3paboTKM OTBETCTBEHHbIX CUCTEM
MW. B 4acTHOCTKU, NPaKTUKYyeTCA UCMOJIb30BaHMe
3TUYecKnx Kogekcos®, uek-nncros’, kaptouek
mogenein® n patacetos®, HanpaBaeHHbIX Ha pas-
paboTKy 6e30onacHbIX U HaaexHbIx cuctem U,
HecmoTpa Ha npuHaATME NogobHbIX mep, opra-
HU3aumMa co3gaHna MN-NpoayKTOB He NnLeHa
HeAoCTaTKoB. B o4HOM U3 Uccneao0BaHM aHaNM3
«TEXHUYECKOM goKymeHTauumm» 6onee 400 Komna-
HWI, 3aHUMaIOLLMXCA Pa3paboTKOM reHepaTUBHbIX
cuctem UM, noKasan, YTO NOYTU BCE OHU UMEIDT
TO/IbKO MApPKETMHIOBble MaTepuasnbl U He Npuaep-
YMBAIOTCA HUKAKMX TEXHUYECKMX cTaHaapTosO,
B apyroii pabote obpalleHO BHUMaHME Ha Npo-
61embl, CBA3aHHbIE C HEAOCTAaTOYHbIM MOHUMA-
HMEM CO CTOPOHbI KOHKPETHbIX pa3paboTumKoB

3

CBOEM posin B co3gaHum 6e3onacHbIX NpoayK-
Tos!l. B pamkax nccnenosaHma 6binn ONpoLLEHbl
27 VHXXEHepOoB M aKageMMUYECKUX COTPYAHUKOB U3
nHayctpumn N2 ana onpepgenerma nx oTHole-
HUMA K CBOeM posin B obecneyeHnn 6esonacHoOCTH
MUN-npoayKTOB, B CO34aHNMU KOTOPbIX OHW Yy4acT-
BYIOT (OT pa3paboTKn moaenn 4o OCyLecTBeHus
TOHKOW HacTpoikm). OnpalumBaemble 4YacTo nona-
rasiu, YTo BbIMONHEHNE PA3/INYHbIX MONOMKEHUIA U3
PYKOBOZACTB MO CO34aHMI0 OTBETCTBEHHbIX CUCTEM
UWN, NpUHATBIX B UX OPraHU3aLuusax, He BXOAMUT B
Kpyr ux obsasaHHocTel. bonblwnHcTBO 13 onpo-
LLUEHHbIX CYUTANN, YTO cobtOAEHME YNTOMAHYTbIX
PYKOBOACTB ABAAETCA 06A3aHHOCTBIO APYIUX CO-
TPYAHMKOB. YUMTbIBAA, YTO B CO34aHUN U IKCMNYa-
Taumm cuctem MU yacto NnpMHUMAET ydacTme He-
CKOJIbKO HEe3aBUCUMbIX APYr OT Apyra cybbeKkToB
(komnaHwmit, rpynn pa3paboTymMKoB), BO3pacTaeT
PUCK BbIXOAA Ha PbIHOK OMAaCHbIX AJ/151 Ye/I0BEKa U
obuwecTtBa MN-npoayKTOB.

K Hanbonee pacnpocTpaHeHHbIM BUAAM Bpeaa,
KOTOPbIN MOXeT bbITb HaHeceH cuctemon MW, kak
NpaBWI0, OTHOCAT PU3NYECKUIN, IKOHOMUYECKUN,
penyTauMoHHbIN, NCUXONOTUYECKUI N colmanb-
HbIl Bpea'd. K HacToAwemy BpemeHu B mupe
M3BECTHO A0CTAaTOYHO 6ONbLLIOE KOIMYECTBO WH-

10

11

12

13

laoxwues I A., BoliHukaHuc E. A. MoeT 1 poboT 6bITb Cy6bekToM NpaBa (MOUCK NPaBOBbIX HOPM A1A Pery-
NiMpoBaHnA UMPPoBON 3KoHOMMKK)? // Mpaso. MypHan Bbicluen WKoAbl 3KoHOMMUKK. 2018. Ne 4. C. 45-46 ;
Balkin J. M. The Path of Robotics Law // California Law Review. 2015. Vol. 6. P. 46.

International Guiding Principles // URL: https://ec.europa.eu/newsroom/dae/redirection/document/99643
(naTa obpaleHma: 10.03.2024).

Hiroshima Process International Code of Conduct for Organizations Developing Advanced Al Systems // URL:
https://digital-strategy.ec.europa.eu/en/library/hiroshima-process-international-code-conduct-advanced-ai-
systems (pata obpawerns: 10.03.2024).

Beaywme TexHoAOrMYeCcKMe KomnaHum Poccum npuHaam KogeKe aTUKK B cdepe UCKYCCTBEHHOTO MHTENNEK-
Ta // URL: https://a-ai.ru/?page_id=783 (nata obpauieHua: 10.03.2024).

Co-Designing Checklists to Understand Organizational Challenges and Opportunities around Fairness in Al //
URL: https://www.microsoft.com/en-us/research/project/ai-fairness-checklist/overview/ (gata obpauieHus:
10.03.2024).

Model Cards for Model Reporting // URL: https://arxiv.org/abs/1810.03993 (nata ob6patieHua: 01.12.2023).
Cards: Purposeful and Transparent Dataset Documentation for Responsible Al // URL: https://arxiv.org/
abs/2204.01075 (nata ob6pauenua: 10.03.2024).

Moés N., Ryan F. Heavy is the Head that Wears the Crown: A risk-based tiered approach to governing General-
Purpose Al // URL: https://thefuturesociety.org/heavy-is-the-head-that-wears-the-crown/ (gata o6patieHus:
10.03.2024).

Widder D., Nafus D. Dislocated accountabilities in the «Al supply chain»: Modularity and developers’ notions
of responsibility // Big data & Society. 2023. January—June. P. 3.

OnpolueHHble B 0CHOBHOM 6binn 13 CeBepHoit Amepuku (16) n Esponsbi (9), ns Asum n Appukn 6b110 No
OOHOMY YHACTHUKY.

Generating Harms: Generative Al’s Impact & Paths Forward // URL: https://epic.org/documents/generating-
harms-generative-ais-impact-paths-forward/ (aata obpauieHus: 10.03.2024) ; Hoffmann M., Fras H. Adding
Structure to Al Harm // URL: https://cset.georgetown.edu/wp-content/uploads/20230022-Adding-structure-
to-Al-Harm-FINAL.pdf (aaTa obpaweHua: 10.03.2024).
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LMAOEHTOB C yyactuem cuctem MW, B pesynbraTe
KOTOPbIX YeNI0BeKY Obla MPUUYMHEH TOT UAN UHOM
Bpea. ITo NnoATBeprKaaeTcs obLwenoCcTynHbIMU
6a3amu JaHHbIX, B KOTOPblE PerynspHo BHOCUTCA
MHbOPMaLMA O KOHKPETHbIX MPOUCLLECTBMAX, CBA-
3aHHbIX ¢ cuctemamm U,

Ha ypoBeHb 6€30MacHOCTU M HaAEKHOCTH
$yHKUMOHMpPOBaHUA cuctem MU moxKeT BAnATb
60/1blLOE KOIMYECTBO pasHbIX CybbeKkToB (pas-
paboTunKkm mogenu; nMua, otTeevatowwme 3a cbop
OaHHbIX M 0byyeHne mogenu; cybbeKTbl, agan-
TUPYHOLLME MOAENN NOA, peLleHNe KOHKPETHbIX
3a4a4; NPon3BOAMTENN OTAENbHbIX KOMMOHEHTOB
cucTembl; NpodeccnoHaNbHble SKCMIYaTaHTbl; BAa-
nenbubl 1 T.0.)Y. Kpome Toro, cuctembl UM obna-
O30T TaKUMK cneundUYecKMMm XapaKTepUCTUKA-
MW, KaK HeNpo3pavyHOCTb NPUHATUA PeLleHUN (T.H.
YepHbIN ALMK), aBBTOHOMHOCTb, CAMO0BYy4aemMoCTb
M HenpeacKkasyemocTb . Yuntbisaa ykasaHHble
XapaKTepUCTUKKU, NOoTepneBLIEMY OT AeACTBUN
cuctembl MM ByaeTt cnoxxHo onpeaenmtb BUHOB-
HOro cybbeKTa cpeamn Takoro KoaMyecTsa nuy,
NMOTEeHLMaIbHO OTBETCTBEHHbIX 33 MPUYMHEHHbIN
emy Bpea. Mexay Tem gaxe ecnv byaeT ycTaHoB-
JIeHa NpeanonoKMTeNbHO BUHOBHAA CTOPOHA, TO
noTepnesLLNiA NO 0bLEemMy NpPaBuy CTONIKHETCS
C HeOHXOAMMOCTbIO A0Ka3bIBAHUA B Cyae Npu-
YMHHO-CNEeACTBEHHOM CBA3N MeXAY AEeNCTBUAMM
OTBETYMKA U NPUYNHEHHBIM BPEAOM, YTO MOKET
0OKas3aTbCA 415 UCTLA OYEHb CNOXHOM, a MOPON U
HEeBO3MOXHoW npoueaypoint’.

Mpu 3TOM B 3aBUCUMOCTUN OT KOHKPETHbIX 06-
CTOATE/NIbCTB OTBETCTBEHHOCTb 3@ Bpes, NPUYUHEH-
HbIX cucTemamm M, MosKeT Bo3naraTbCs B pamKax
KaK rpa*k4aHCKOro, Tak M yronoBHOro npasa. Mpeg-
CTaBAsETCA, YTO HEOOXOAMMOCTb USMEHEHUSA NoA-
XOZ0B K Yro/I0BHO-NPaBOBOMY pPeryimpoBaHuIo
ABAAETCA BONPOCOM OTAaNEeHHOM nepcnekTusbl e,

B TO ke Bpems paspelleHune rparkaaHCcKo-npaBo-
BbIX CMIOPOB, BbITEKAKOLWMX M3 NPUYMHEHMA Bpeaa
cuctemamu UU TpeTbmum nnuam, 6onee akTyanbHo.
B cBA3M € 3TMM B AaHHOM paboTe byaeT paccma-
TPUBATLCA BHEAOIOBOPHAA rpaXKAaHCKO-NpaBoBas
OTBETCTBEHHOCTb, PACMPOCTPAHAOLLAACA HA CAY-
Yau NpUYNHEHUA Bpeaa cuctemamm NI,

Kak B Poccuiickolt Pepepaumm, Tak U B ApYrmx
CTpaHax MMpa 40 CUX NOP OTCYTCTBYET OAHO3HAY-
HOe MOHMMaHWe Toro, Kakum obpasom creayet
paspeLaTb Npobaembl BO3/10XKEHUS BHEAOTOBOP-
HOM rpakAaHCKO-NPAaBOBOM OTBETCTBEHHOCTU 33
Bpen, NpU4mnHeHHbI cuctemammn UN. C ogHol cTo-
POHbI, peryanpoBaHmne JONKHO CTUMYAMPOBATb
passuTue nHayctpmum N n He npeaycmatpumBaTb
YypesmepHO 0bpeMeHUTENbHbIE NMONOKEHUA AN
pa3paboTumMKoB M NpodeccMoHanbHbIX IKCMNAya-
TaHTOB, a C APYro — Heobxoammo obecnevynTb
BbICOKMI YPOBEHb 3aLMTbl NPaB YesoBeka n 06-
LL,eCTBa, NMOCKO/IbKY NocAeAHME B TaKMX cropax by-
AyT 3aBegomMo cnaboit ctopoHoi. Takum obpasom,
04YeBMAHA aKTYya/IbHOCTb MOMCKA ONTUMAbHbIX U
afleKBaTHbIX NOAXOA0B K MPAaBOBOMY pery/nmpoBa-
HWUIO FOPUAMNYECKOM OTBETCTBEHHOCTU.

B Poccuiickoit ®epepaummn nepsble warn no
pa3paboTKe HOPMATMBHOIO NPaBOBOrO pPeryan-
poBaHuA B chepe MW cBA3aHbI C yTBEPKAEHUEM
8 2019 r. HauMoHaNbHOM Nporpammbl «Lindposas
3KOHOMWMKa Poccuitckoin depepaumnn»*®. B vact-
HOCTW, B PaMKax ee peanmsauunm 6bia1 NPUHAT
denepanbHbi 3aKoH «O6 3KCNEpPUMEHTasIbHbIX
NpaBoOBbIX pexkMmax B chepe unppoBbIX MHHOBA-
uni B Poccuiickoin ®epgepaunn»?®, scrynusLumnii
B cuny B 2021 r. JaHHbIN 3aKOH OKa3blBaeT 60/1b-
Loe B/IMAHUE HA OTPaC/b, MOCKO/IbKY pa3spellaeT
BBOAMTb B 060POT B pamKax 0cobbIX NpPaBoOBbIX
PEeXMMOB cucTemMbl MU B Takux chepax, Kak meau-
LMHa, TPAHCMOPT, Ce/IbCKOE X03AMCTBO, GUHAHCHI,

14 Alncident Database // URL: https://incidentdatabase.ai/ (aata o6pauteHua: 10.03.2024) ; AIAAIC Repository //
URL: https://www.aiaaic.org/aiaaic-repository (aata obpateHua: 10.03.2024).
15 Algorithms and Law / ed. by M. Ebers, S. Navas. UK : Cambridge University Press, 2020. P. 198.

16

Liability Regimes in the Age of Al: a Use-Case Driven Analysis of the Burden of Proof / D. F. Llorca [et al.] //

Journal of Artificial Intelligence Research. 2023. Vol. 76. P. 618.
7 Buiten M., Streel A., Peitz M. The law and economics of Al liability // Computer Law & Security Review. 2023.

Vol. 48. P. 6.

18 Research Handbook on the Law of Artificial Intelligence / ed. by W. Barfield, U. Pagallo. UK : Edward Elgar

Publishing Limited, 2018. P. 399.
19

20

MacnopT HauMoHanbHOro NpoekTa «HaunoHanbHaa nporpamma “Undposas akoHommka Poccuiickon Pege-
paumun”» // OduumanbHblt MHTEPHET-NOPTaN NpaBoBo MHGopmaumm. URL: pravo.gov.ru (gata obpalieHus:
10.03.2024).

depnepanbHbiit 3akoH oT 31.07.2020 Ne 258-d3 «06 aKcnepmMmeHTalbHbIX NPaBOBbIX peXKMmax B chepe Lu-
dpoBbIX MHHOBaUW B Poccuiickon deaepaumn» // OpuumanbHbiil MHTEPHET-NOPTaN NPaBoBOM MHPOPMa-
umn. URL: pravo.gov.ru (aata obpaweHuma: 10.03.2024).
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npogaxa ToBapos (paboT, ycnyr) ANCTaHLNOH-
HbIM CNOCOBOM, FPafOCTPOUTENLCTBO, FOCYAap-
CTBEHHOE ynpaBaeHue U NPOMbILLIEHHOCTb2?,
MpumeyaTenbHo, UTo B AeKabpe 2023 r. Mpasu-
TenbctBo PO BHecno B [ocyaapcTeeHHyo ymy PO
NPOEKT 3aKOHa22, KOTOPbI B TOM YMCAe NOCBALLEH
COBEpLIEHCTBOBAHUIO MeXaHW3Ma NPUBEYEHUNA K
rpagaHCKO-NPaBoOBOM OTBETCTBEHHOCTU 3a Bpea,
NPUYMHEHHbIN cuctemamm MW, ucnonbyembimu B
pPaMKax IKCNePUMEHTaIbHbIX MPABOBbIX PEXKMMOB.
B yacTHOCTM, 3aKOHONPOEKTOM NpeaycMmaTpmBaeT-
€A TO, YTO MPOrpaMma 3KCNePMUMEHTAIbHOTO Npa-
BOBOTO peXXMMa A0J/IKHa coaeprKaTb TpeboBaHuMA
K YCIOBMAM CTPAXOBAHWUSA rpaKAaHCKO-NPaBoBOM
OTBETCTBEHHOCTM, B TOM YMC/E K MUHUMANbHOMY
pa3mepy CTPaxoBOM CYMMbl, MepeYHo PUCKOB U
CTPaxoBbIX C/ly4aes.

MNosgHee 6bin M3aaH Ykas MpesugeHTta PO oT
10.10.2019 Ne 490, KoTopbIMm yTBEPXKAEHA «Ha-
LMOHaNbHaA CTpaTernsa pa3BUTUA MCKYCCTBEHHOTO
WHTenneKkTa Ha nepuog, ao 2030 roga»?3. B Ctpate-
rMun onpeaeneHbl KNtoYeBble HanpaB/ieHUA HOPMO-
TBOpYEecKoM noantukmn o 2030 r. PerynnpoBaHue
BOMPOCOB, KacatoLLMXCA OTBETCTBEHHOCTU, HEMo-
CpeACcTBEHHO B 3TOT NepeyeHb He BKAOYeHO. Hau-
60s1ee NPUBANNKEHHBIMM MO CMbIC/Y ABAAIOTCS NO-
NOXeHUA, NpefycMaTpuBatoLLMe HeobXoANMOCTb
pa3paboTKM ITUYECKMX NPABUI B3aUMOLENCTBUA
YesloBEeKA C UCKYCCTBEHHbIM UHTENIEKTOM. B pam-
Kax peanmsaunm gaHHoro HanpasaeHma s 2021 r.
npuHaT Kogekc aTnkm B cdepe MN?*. Koapekce npea-
cTaBnseT coboi cuctemy NPUHLMMNOB U NPaBUA,
HanpaB/AIEHHbIX HA Pern1aMeHTaLLMI0 B3aMMOAENCT-
BuA yenoseka ¢ MIN. MonoxkeHna Kogekca pacnpo-
CTPaHAKTCA Ha OTHOLWLEHMA, CBA3AHHbIE C 3TUYe-

21

CKMMM acnekTamm co3aaHus (NPoeKTUpoBaHuS,
KOHCTPYMpPOBaHUA, NUIOTUPOBAHMUA), BHEAPEHUA
M UCNONb30BaHUA TexHoorMi MU Ha Bcex sTanax
YKM3HEHHOrO LMK/a, KOTOPble He yperyanmpoBaHbl
3aKoHOAATENbCTBOM PD 1/MAK aKTaMm TEXHU-
yeckoro perynnpoBaHusa. CTOUT OTMETUTb, UTO
OOKYMEHT MMeeT peKoMeHAaTe/IbHyo cuay ana
Y4YaCTHWKOB Ae0Boro oboporTa.

B 2020 r. pacnopskeHunem lNpasutenncrea PO
yTBEpKAEHA « KOHLEeNuMs pasBuTUA peryanpo-
BaHWA OTHOLWEHMN B chepe TEXHONOTUM UCKYC-
CTBEHHOrO UHTeNIeKTa U POBOTOTEXHUKU»Z,
B paccmaTprBaeMom OOKYMEHTE BblAeNieH pAs,
KOHUEeNTyabHbIX Npobaem, TpebyroLwmx cBoero
npaBoBoOro paspeweHua. OAHOW U3 HUX ABNAETCA
TaKas KoHUenTyanbHaa npobnema, Kak topuam-
YyecKasA OTBETCTBEHHOCTb 3a BpeA, MPUYNHEHHbIN
cuctemamm M. BmecTte ¢ TeM MHTEPECHO, YTO B
KoHLenumn yKasbiBaeTca Ha TO, YTO «pPeasibHbIN
YPOBEHb Pa3BUTUA TEXHONOTMIN UCKYCCTBEHHOIO
WMHTEeNNeKTa U pobOTOTEXHUKM He npeanonaraeT
KapAMHaNbHbIX U3MEHEHWUI B PEryIMpoBaHUn UH-
CTUTYTA IOPUANYECKOM OTBETCTBEHHOCTMY. B ne-
puoa AeCTBMA AaHHOIO AOKYMEHTa Kakne-anbo
aKTbl, HAaNpPaBAEHHble Ha peLleHne 3Ton Npobne-
Mbl, MPUHATbI HE BblaN.

BblweyKa3zaHHble HOPMaTUBHbIE NPaBOBble
aKTbl COCTaBAAKT OCHOBY NPABOBOr0O PEry/inpo-
BaHuA chepbl MU B Poccuinckonn degepauynn.
CoBpemeHHoOe cocTosiHue 3Ton 06aacTu xapakK-
Tepu3yeTca TeM, YTO OpPraHamm BAACTU NPUHATDI
pa3/inyHble HOPMaTMBHbIE MPABOBbIE aKTbl, KOTO-
pble HOCAT NPEeNMYLLLECTBEHHO KOHLLENTYabHbIN
XapaKkTep B0 NOCBALLEHbI STUYECKMM acneKTam
pa3paboTkM 1 NnpumeHeHnsa cuctem UN?6. OTcyT-

22

23

24
25

26

Ha MoOMeHT HanucaHusa cTtatbM B Poccuitickont Pepepauumn genicteyeT 12 3KCNMepUMMEHTabHbIX MPABOBbIX
PEXMMOB, B PaMKax KOTOPbIX TECTUPYIOTCA Pas/iMyHble MHHOBaLUKM (PeecTp aKCnepuMeHTasIbHbIX MPaBo-
BbIX PEXUMOB B chepe umdpposbix nHHoBaumi // URL: https://www.economy.gov.ru/material/directions/
gosudarstvennoe_upravlenie/normativnoe_regulirovanie_cifrovoy_sredy/eksperimentalnye_pravovye_
rezhimy/reestr_eksperimentalnyh_pravovyh_rezhimov/ (gaTta o6pauieHus: 10.03.2024)).

O BHeceHWU U3MeHeHWI B PeepanbHblii 3aKOH «O6 aKCMepMMEHTaNbHbIX NPABOBbIX PeXMUMax B chepe Lum-
dpoBbIx MHHOBaUMit B Poccuitckoin ®egepaummn» // URL: https://sozd.duma.gov.ru/bill/512628-8 (nata o6pa-
weHus: 10.03.2024).

YKas lMpe3ngeHta PP ot 10.10.2019 Ne 490 «O pasBMTMM UCKYCCTBEHHOrO MHTeNNeKTa B Poccuiickoin de-
Aepauum» (BmecTe ¢ HauuoHanbHOW cTpaTerneit pasBUTUA UCKYCCTBEHHOTO WMHTE/NZIEKTa Ha nepuog Ao
2030 roga) // OduumanbHbiii MHTEPHET-NOPTaN NpasoBoi nHdopmauun. URL: pravo.gov.ru (aaTta obpatue-
Hua: 10.03.2024).

Kogekc atnku B chepe UM // URL: https://a-ai.ru/code-of-ethics/ (nata obpauieHua: 10.03.2024).
PacnopseHue Mpasutenbctea P® ot 19.08.2020 Ne 2129-p «O6 yTBepKAEHMM KOHLEeNUUN passutma pery-
IMPOBaHMA OTHOLEHWI B chepe TEXHONOTUIM UCKYCCTBEHHOTO MHTEIEKTa M poboToTexHUKKM Ao 2024 ropa» //
OduumManbHbI MHTEPHET-NopTan npaBoson MHbopmaumn. URL: pravo.gov.ru (aaTta obpauteHusa: 10.03.2024).
Papyshev G., Yarime M. The limitation of ethics-based approaches to regulating artificial intelligence: regulatory
gifting in the context of Russia // Al & Society. 2022. P. 1. URL: https://doi.org/10.1007/s00146-022-01611-y.
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CTBYIOT aKTbl, HaNpaB/ieHHble Ha COBEPLLEHCTBO-
BaHMWe perynmMpoBaHus oblero nopaaka npuene-
YeHWA K OTBETCTBEHHOCTM 32 NPUYMHEHME Bpeaa
cuctemamm UN. BosHuKarowme B CBA3M C 3TUM
CNopbl PA3peLLAOTCA B COOTBETCTBMM C TEKYLLUM
3aKOHO4aTeNIbCTBOM.

B HacTosAwee Bpemsa B Poccuinckon Pepepa-
LMK B Clydae NPUYMHEHUA TPeTbeMy MLy Bpeaa
cuctemon MU byayT NpuMeHATbCA TPAAULMOHHbIE
NOJIOXKEHUA TPAXKAAHCKOTO 3aKOHOAATE/IbCTBA.
Tak, 06A3aTeNbCTBA, BO3HMKalOLWMeE BCAeACTBUE
NpUYMHEHUA Bpeaa, peryampyrTca rnasom 59
MparkaaHckoro kogekca PO?’. Mo obuwemy npasmay
Bpes, NPUUYNHEHHbINA IMYHOCTU U UMYLLECTBY
rpaXk4aHMHa, a TaKXKe UMYLLLeCTBY FOPUANYECKOTO
ML, NOANIEXKUT BO3MELLEHMIO IMLOM, MPUYNHUB-
WKM Bpea.

B cootBeTcTBUM C N. 2 cT. 1064 TK PO npuun-
HUBLLEee Bpes N1LO 0cBODOXKAAETCA OT ero BO3-
MeLLEHWNA, eCIN JOKANKET, YTO Bpes, MPUYMHEH He
no ero BMHe. /13 3Toro npasunna CyLLeCTBYHOT MHO-
rouncaeHHble ncknveHua. OQHO U3 TaKMX UCKAIO-
YyeHU NpegycMmoTpeHo ctaTbeit 1079 MK, KoTopas
NocBALEeHa NPUYNHEHUIO Bpeaa AeATe/IbHOCTbIO,
co34atoLLLen NOBbILEHHYIO ONACHOCTb AJ1A OKPY-
awwmx. B Takmx cnyyasax vua, Bnagerome co-
OTBETCTBYHOLLMM UCTOYHMKOM NOBbILEHHOM onac-
HOCTM?®, 06A3aHbI BO3MECTUTb NPUYMHEHHBI Bpes,
BHE 3aBUCMMOCTM OT HAJIMYUA AN OTCYTCTBUA
BMHbIZY. B Poccuitckoin depepauym MHorme cucte-
Mbl N (6ecnmnoTHble TpaHCNOPTHbIE CPEACTBa,
APOHbI, POBOTLI-XMPYPTU U T.4,.) MOTYT KBaAUPULM-
pOBaTbCA KaK MCTOYHMKM NOBbILIEHHON ONACHOCTY,
a UX NPUMEHEHNE — KaK AeATe/IbHOCTb, HecyLan
MOBbIWEHHbIN PUCK A7 OKPYHKAIOLLMX.

Ecnun ke Bpen 6bln NPUYMHEH B CBA3M C HEAO-
CTaTKoOM cuctemol NN, B TOM yncne npomsseeH-
HbIX PabOT MM OKa3aHHbIX YCAYT B 3TOM cdepe,
TO ByayT NpUMeHATbCA NonoxKeHua ct. 1096 K.
B coOTBETCTBMM C Hel TaKoM Bpes NOANEKNUT BO3-
MeLLeHNIO NPOAaBLLOM UM U3FOTOBUTENEM MO
BblOOpPY NOTepneBLUEro, @ B Cy4Yae NPUYMHEHUA
Bpefa BCeACTBME HEAOCTAaTKOB PaboTbl UK yCy-
T Bpes AOKEeH OblTb KOMMNEHCMPOBAH UCNONHU-
Tenem. AHa/IOTUYHbIE NONOXKEHMA CoaepKaTCa U

B CT. 14 ®depepanbHoro 3akoHa «O 3awmTe npas
notpebuteneii»3®. Kpome Toro, cornacHo n. 4 yka-
3aHHOM CTaTbW U3rOTOBUTENb (MCMONHUTEND) HECET
OTBETCTBEHHOCTb 33 MPUUYMHEHHbIN Bpes, BHe 3a-
BUCMMOCTM OT TOFO, MO3BOAAN 1M YPOBEHb Hayu-
HbIX M TEXHUYECKNX 3HAHUN BbIABUTb UX OCODbIE
cBOMCTBa. [TPUMEHMMOWM K paccMaTpMBaemMbIm Cy-
yaam aBaseTca U ctatba 1098 MK, B cooTBETCTBUM C
KOTOpOM Nnuo ocBoboXKaaeTca OT OTBETCTBEHHO-
CTW, €CIN AOKAMKET, YTO Bpes 6bia NPUYMHEH U3-33
TOro, YTo NOTPebuTeNb HAPYyLIWA YCTAaHOBEHHbIE
npasmaa No/ib30BaHUA TOBAPOM, pe3y/ibTaTaMu
paboTbl NN yCayru.

[ns cnyyaeB NpUUYMHEHUS Bpeda cuctemamm
MU, KoTopble He ByayT NpM3HaBaTbCA B KOHKpeET-
HOM Crope UCTOYHMKAMM NOBbILLIEHHOM ONACHOCTH
nnbo obnagatoWwMmmn HegoctaTkamu, nNo obuemy
npasuay 6yageT AencTBoBaTb BUHOBHAA rparkaaH-
CKO-NMpaBoOBaA OTBETCTBEHHOCTb, MOCKO/IbKY 3aKO-
HOAATEe/IbCTBO HE COAEPXKUT KaKMX-TNBO0 crneun-
aNbHbIX MNOMIOXKEHWUI MO 3TOMY BOMpPOCY.

Taknm 06pa3om, COrnacHoO AeNCTBYIOLLIEMY 3a-
KOHOZaTeNbCTBY, NPU NPUYMHEHUMN Bpeda CUCTe-
mamu N BoccTaHOBAEHME HapPYLLUEHHbIX NPAaB No-
TepnesLNX U KOMMNEeHcauua Bpeaa B 3aBUCMMOCTH
OT 06CTOATENLCTB MOTYT OCYLLECTBAATLCA MO Npa-
BMJIaM CTPOTroi UAM BUHOBHOM OTBETCTBEHHOCTM.
CTporas oTBETCTBEHHOCTb ByAeT NpMMeHATbCA,
€CNM KOHKpeTHana cuctema MM npusHaeTca nctou-
HWMKOM MOBbILEHHON OMAaCHOCTM INBO MMEeN MecTo
HeAOoCTaToOK. B nepBom cnyyae OTBETCTBEHHOCTb
byaeT Bo3naraTbCA Ha BNagenblLa, a BO BTOPOM —
Ha U3roToBUTENS, NPOAABLA UAM UCNOAHUTeNA. Ha
Hall B3r/154, BO3/IOKEHWE CTPOroii OTBETCTBEHHO-
CTM 3a Bpea, NPUYMHEHHbI cuctemammn U scnea-
CTBME UX HEeAO0CTaTKa, ABNAETCA 060CHOBaHHbIM.
B TO e Bpema ANCKYCCMOHHbIM ABAAETCA TO, YTO
ONS OCTAaNbHbIX C/Iy4aeB NPUYNHEHUA Bpeda Cu-
ctemamu U npumeHnaeTca cTporas OTBETCTBEH-
HOCTb UX BNagenbues B pamkax ct. 1079 K.

TaK, no mHeHuto B. A. JlanteBa, cuctemol A
AB/IAKOTCA MCTOYHUKAMM MOBbILLIEHHOW OMACHOCTH,
M MO3TOMY L,eN1ecoobpasHoO NpMMeHeHue CTporom
OTBETCTBEHHOCTM BNagenbLia. ABTOP NosiaraeT, Yto
BO3/10}KEHME OTBETCTBEHHOCTU 3a PaboTy cUCTEMBI

27 TpaxAaHCKUit KogeKe Poccuiickoin deaepauum (Yactb BTopas) oT 26.01.1996 Ne 14-d3 // OdbuumanbHblil UH-
TepHeT-nopTan npasosol MHbopmaumn. URL: pravo.gov.ru (aata obpauwienus: 10.03.2024).

2 K HMM OTHOCATCA, HanpuUmep, TPaHCMOPTHbIE CPEACTBA, MEXaHW3Mbl, S/EKTPUYECKasA SHEPrua BbICOKOro
HanpAXKeHWs, aToMHan 3Heprua, B3pbiBYaTble BELECcTBa, CUAbHOAENUCTBYOWME AAbl U T.M.; OCYLLECTBNEHNE
CTPOUTENbHOM W UHOM CBA3AHHOW C HEWN AeATEeNIbHOCTMU.

2 Az2ubanosa E. H. JennkTHble obasaTtenscrsa : yueb. nocobue. Bonrorpag : PAHXuIC, 2021. C. 83.

30 3akoH P® 01 07.02.1992 Ne 2300-1 «O 3awuTe npas notpebutenei» // ObuumanbHbli MHTEPHET-NOPTaN Npa-
BoBOM MHpopmaumu. URL: pravo.gov.ru (aata obpaiueHus: 10.03.2024).
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MW Ha Bnagenbua A0MKHO cTaTb 06LWMM NpaBu-
nom3l. AHanorMyHoM TOUKM 3peHna NpuaepKuBsa-
totcAa HO. C. XaputoHOBa M1 A4p., KOTOPbIE CYMTALOT,
YTO B C/ly4ae NpUUYNHEHUA Bpeaa TPETbUM NLAM
cuctemamm MU Hanbonee NOrMYHO U 3aKOHOMEP-
HO KBaZIMPMLMPOBATb TaKMe CPeACTBA B KayecTse
MCTOYHMKOB MOBbILEHHOW ONACHOCTU U, Cneao-
BATE/IbHO, MPU3HaTb OTBETCTBEHHbIM CYObEKTOM
nx snagensues2. Mo mHeHuto H. H. Anoctono-
BOW, AN1A C/ly4aeB NpUUYnMHeHUn Bpeda 6e3 ymbicna
(c HeocTopOXKHOM HOPMOI BUHBI) MOXKHO NpUMe-
HATb cT. 1079 'K P® n paccmatpusaTb cuctemsl UN
KaK MCTOYHMK NOBbileHHoM onacHocTn3, B Hayke
cyliecTByeT M 60s1ee KOMNPOMMUCCHAsA NO3MLUA, B
COOTBETCTBMM C KOTOPOI NpeasiaraeTcs yTOUHUTb
KpUTEPUM UCTOYHUKOB NOBbILLIEHHOM ONACHOCTU B
rPa4aHCKOM 3aKOHOaTeIbCTBE C YH4ETOM MaACCo-
BOro pacnpocTtpaHeHua cuctem MM B obuiecTseH-
HOM npocTpaHcTee34,

OueBMAHO, YTO CYLLECTBYIOT pa3/iniHble BUAbI
cuctem MN: ot poboTa-nblnecoca A0 aBTOHOMHbIX
OPOHOB, UCNOb3YEMbIX B BOOPYKeHuAX. bonbLioe
KO/IMYeCTBO NPUMUTUBHbIX cucTem MU He ByayT 06-
NafaTb XapaKTepPUCTUKAMM, CNOCOOHbIMMU HAHECTH
Kakon-n1bo cyllecTBeHHbI Bpes Yenoseky. B cea-
31 C 3TUM UCNO/Ib30BaHME NO ymoayaHuio cT. 1079
K P® 1 npupaBHuBaHue Bcex cuctem UU K nctou-
HWKaM MOBbILEHHOW ONacHOCTU NpeacTaBaAeTcA
cnopHbIM3®, OTHACTU MOXKHO COrNAcUTLEA C Lene-
c006pa3HOCTbIO AeTaIN3ALNM KPUTEPMEB NUCTOY-
HWKOB NOBbILLIEHHON OMACHOCTU NPUMEHUTENbHO
K cuctemam M3, Mpu sTom HeobXxoanMMO yunTbI-
BaTb, YTO HA MPAKTMKeE A/1A ONpeseNeHNA UCTOUHK-
Ka MOBbILLIEHHOM OMNAaCcHOCTU B KOHKPETHOM CUTYa-
LMW MOKET MCNOb30BATLCA T.H. AEATE/IbHOCTHbIN

31

noaxoa’’. Ero cyTb oTpaXkeHa B NOCTaHOBAEHMWM
MneHyma BepxoBHoro Cyga PO ot 26.01.2010
Ne 138, B JOKyMeHTe yKa3aHOo, YTO MO CMbICAY
cT. 1079 'K P® NCTOYHMKOM MOBbILLEHHOW ONac-
HOCTM cneayeT NpU3HaBaTb N0OYI0 AeATeNbHOCTD,
OCyLLEeCTBNEHME KOTOPOM CO34aeT NOBbILEHHYO
BEPOATHOCTb NPUYMHEHUA Bpeaa M3-3a HEBO3-
MOXHOCTM NOIHOFO KOHTPOA 33 HE CO CTOPOHDbI
YyeNlIoBEKa, a TaKKe AeATe/IbHOCTb N0 UCMNONb30Ba-
HUIO, TPAHCNOPTMPOBKE, XPAaHEHUIO NPEAMETOB,
BELLECTB M ApyrMx o6 beKTOB NPON3BOACTBEHHOTO,
X03ANCTBEHHOIO UM MHOTO Ha3HayeHus, obnagato-
LLMX TAKMMU XKe cBOMCTBaMM. TaKas MHTepnpeTa-
LMA AaeT BOSMOXHOCTb CyAy OnpesesniaTh B KaK-
O0OM KOHKPETHOM Cay4Yae, ABAAETCA M Ta UK UHasA
cuctema MM MCTOYHMKOM NOBbILWEHHOM ONaCcHOCTM.

OAaHaKo MCnob30BaHWE KOHLENUUU UCTOYHU-
Ka MOBbIWEHHOW ONACHOCTU, BEAYLLEE K BO3/10XKe-
HWIO CTPOrol OTBETCTBEHHOCTM Ha BNaLebLeB CU-
ctem NN, umeeT pAag, cyLLLeCcTBEHHbIX HEAOCTATKOB.
Bo-nepBblx, 6€30NacHOCTb U HAAEKHOCTb QYHK-
LMOHMpPOBaHUA cuctem M/ HaxoouTcA BHE KOHTPO-
na ux snagensues. Cuctembl MW obnagatoT aBTo-
HOMHOCTbIO, CNOCOBHOCTbIO K CAMO0OBYYEHUIO, U
TeM camblM YpoBeHb 6€30MacHOCTM UX PYHKLMO-
HMPOBAHMA B ropasno bonblieit mepe 3aBUCUT
OT AelcTBui pas3paboTymKoB, a He BAageNbLEeB.
MocnegHue pakTUYECKM ABNAIOTCA NONb30BATENA-
MM TaKMX cucTem. Bo-BTOpbIX, €Cn BNagenblbl He
MOTYT KOHTPOAMpPOBaTb cuctembl NN, To 6esycnos-
HOe BO3/10XKeHMEe Ha HUX OTBETCTBEHHOCTU He A0-
CTUraeT 04HOW U3 3HAYUMBbIX Lener — nobyauTb
NX K noBeaeHuto, obecneynBatroemy besonac-
HOCTb cooTBeTcTBYOWMX cnuctem3®. U B-TpeTbux,
npuobpeTeHme u aKkcnayaTaums cuctem MU npum

Jlanmes B. A. TIOHATME UCKYCCTBEHHOMO MHTE/INEKTA M IOpMAMYECcKan OTBETCTBEHHOCTb 3a ero paborty // Mpa-

80. ypHan Bbicle WwKoabl sKoHOMMKK. 2019. Ne 2. C. 91.

32

XapumoHosa K. C., CasuHa B. C., lMaHbuHU @. MpaxkpaHCKO-NPaBoBas OTBETCTBEHHOCTb NpU pa3paboTke U

NPUMEHEHUN CUCTEM UCKYCCTBEHHOTO MHTENNEKTa U POBOTOTEXHUKM: OCHOBHbIE Noaxoabl // BecTHMK Mepm-
CKoro yHusepcuteTa. lOpnandeckme Hayku. 2022. Boin. 58. C. 698.

33

Anocmonosa H. H. OTBETCTBEHHOCTb 3a BpeA, NMPUYMHEHHDbIN UCKYCCTBEHHbIM MHTeNekToM // CeBepo-Kas-
Ka3CKUI topuanyeckuii BectHmK. 2021. Ne 1. C. 116.

34 Smith B., Neznamov A., It’s Not the Robot’s Fault! Russian and American Perspectives on Responsibility for
Robot Harms // Duke Journal of Comparative & International Law. 2019. Vol. 30:141. P. 161.
35 Xapumownosa 0. C., CasuHa B. C., MaHbuHu ®. YKas. cou. C. 703.

36 Smith B., Neznamov A. Op. cit. P. 161.

37 UlledpuH H. B. ICTOUHMK NOBbILEHHOM OMAacHOCTU, O6BEKT NOBbILLEHHOW OXpaHbl M Mepbl 6esonacHocTu //

locynapcteo 1 npaso. 2008. Ne 7. C. 17.
38

MoctaHosneHue MNneHyma BepxosHoro Cyaa P® ot 26.01.2010 Ne 1 «O npumeHeHUn cyaamm rpaxaaHCcKoro

3aKOHOAATENbCTBA, PEry/IMPYIOLLEro OTHOLWEHUA No 0653aTeNbcTBaM BCIeACTBUE MPUUMHEHNA BPeaa KU3HU
WU 300P0BbIO rpaxkaaHuHa» // OduumanbHbIl MHTEPHET-NoPTan NpasoBoit MHbopmaumn. URL: pravo.gov.ru

(naTa obpalieHuma: 01.03.2024).
39 Buiten M., Streel A., Peitz M. Op. cit. P. 9.
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YACTHOE NPABO
JUS PRIVATUM

TaKWX ycnoBmAx byaeT ANna Bnafenbles Henpuse-
KaTe/NlbHbIM, MOCKO/IbKY OHW He 3ax0TAT 6paTb Ha
cebs upe3mepHO BbICOKME COMYTCTBYHOLLME PUCKM.
OTO MOXKeT OKa3aTb Ha BAafenbLes CUAbHoe ae-
CTUMYAUpYtoLLee BO3AENCTBUE, YTO HEFaTUBHbIM
o0bpasom oTpasmnTCca Ha pPasBUTUM MHAYCTpUK UN.

MpeacraBnaeTca, YTO KOHLEMUMA UCTOYHUKOB
NOBbILWEHHOW ONACHOCTM He B NOJIHOW Mepe OTpa-
YKaeT BCKO MHOTOrPaHHOCTb 06LecTBEHHbIX OTHO-
weHni B chepe NN: WIMpOKnin Kpyr cybEKTOB, MUX
pasNnyHbIA BKNAA B GYHKLMOHMPOBaAHME CUCTEM
NN, onpepeneHHblIh ypoBEHb aBTOHOMHOCTU U
BO3MOHOCTb K CaMO0BYYEHUIO, CNOKHOCTb TEX-
HMYECKOM KOHCTpyKLMKU. Cuctembl U asastoTca
ropasao 6onee CNOXHbIMU CPeaCcTBaMM, OHU MO-
ryT 061a4aTb CyLWECTBEHHO PasHbIMU GYHKLMAMM
M MCNONb30BaTbCA B CaMbIX pasHbix Lenax. Coot-
BETCTBEHHO, MPAaBOBOE peryampoBaHmne A0KHO
OTpaKaTb 3Ty cneumduKy.

B MMpOBOI NpaKTUKe cenyvac pacnpocTpaHeHo
perynmpoBaHme, OCHOBAaHHOE Ha PUCK-OPUEHTHU-
poBaHHOM noaxoae. M3BecTHbI npumep — EB-
ponerickuit Cotos, B KOTOPOM NPUHAT PernameHT
EC «O6 MUCKYCCTBEHHOM MHTENNEKTEY, NpeacTaB-
NAoWmin coboih KOMNNEKCHbI HOPMATUBHbIN
NpaBOBOM aKT, NpeayCcMaTPUBAOLWMIN Pa3/INYHbIN
obbem TpeboBaHUIN K NOCTaBLMKam cuctem NN
B 3aBMCMMOCTU OT TOTO, K KAKOMY YPOBHIO pUCKa
OTHOCATCA Te UK UHble NpoayKTbI*?. OTanuaeTca
OT eBPONENCKOro NoAxo4a KOHUENUMA, NPUHATanN
B BennkobputaHnn. HecmoTpa Ha TO YTO OHM He
nownun no nytu EC, oTKasasLwmcb OT Henocpea-
CTBEHHOM Knaccuoukaumnm cuctem NN, Tem He
MeHee B MPUHATOM UMM T.H. MPOUHHOBALMOHHOM
noaxofe npefycMoTpeH yyeT pPUCKOB OT UCNOSb-
30BaHumA cuctem NN. B yacTtHOCTK, NnaHunpyeTca
perynmpoBaHue TONbKO B OTHOLEHUU OYEBUAHO
onacHbIx cuctem UMM, a He Tex, UCNONb30BaHUE
KOTOPbIX HECET FTMMNOTETUYECKMIA MU HUSKUIN PUCK
ana yenoseka*!. YposeHb pucka cuctem MU yum-
TbIBA€TCA U B pacCMATPMBAEMOM B NapaameHTe

KaHaabl npoekTe 3aKoHa B cdepe N, B cooTBeT-
CTBUM C KOTOPbIM NpeaycMaTpMBaETCA Haanume
oTAeNbHbIX TpeboBaHMI K cuctemam MW Bbicokoro
Bo3spelictama (high impact systems)*2.

OcHoBHOW Uenbto Knaccudukaumm cuctem UM
AsnsaeTca GopmynMpoBaHME IOPULNYECKUX TPe-
60BaHWNI K y4acTHUKAM 06LLEeCTBEHHbIX OTHOLLE-
HWI, COpasMepPHbIX YPOBHIO UX PUCKA B OTHOLLE-
HWK NpaB 1 cBobos YenoBeKa. O4HAKO OHA TaKKe
MOXKET CNocobCTBOBATL CYLLLECTBEHHOMY YCOBEp-
LIEHCTBOBAHMIO NPABOBOIO Pery/npoBaHmaA ycTa-
HOB/MIEHUA cybbeKTa OTBETCTBEHHOCTU 33 Bpes,
NPUYMHEHHbIN cuctemammn UN*3. Knaccudurkauma
NO3BOJIUT BblAENNTb OTAENbHbIEe cucTembl UM B
PasNIMYHble FPyNMbl PUCKA, B 3aBUCUMOCTH OT Yero
MOXHO ONnpeaenaTb To, No NPaBUAaM CTPOron Uau
BMHOBHO OTBETCTBEHHOCTU CieAyeT paspeLwaTb
KOHKpPETHbIe CNOopbI, BbITEKAOLME U3 MPUYUHEHMA
Bpesa. MHbIMM cnoBamu, Yem Bbilwe ByaeT ypo-
BEHb PUCKA, KOTOPYIO CO3AAET OTAE/IbHAA CUCTEMA
NN, Tem bonee cTpormin noaxod, K OTBETCTBEHHO-
CTWU cnefyeT NPUMEHSATD.

B Poccuinckon degepauMm MOXKHO ocyle-
CTBNATb KnaccuduKkaumto cuctem MW Ha ocHose
YPOBHS PUCKa C y4eTOM aBTOHOMHOCTM U chepbl UX
npumeHeHna**. 3Tomy Bonpocy NocBALLEHO A0CTa-
TOYHOE KO/InYecTBO paboT B 3apybekHon nntepa-
Type, B TOM YMC/E U C KPUTUKOM KnaccudumKaumm,
paspaboTaHHoii B EBponelickom Cotoze*>. OgHako
C YY4EeTOM Le/sIel HacTosLWEN cTaTbM NpeacTaBas-
eTcA AO0CTAaTOUYHbIM NPeaCcTaBUTb TPU YCIOBHbIE
rpynnbl cuctem MW, co3paroLmx Henpuemaembii,
BbICOKMI U HU3KWUIA PUCK ANA npas U ceobog yeno-
BeKa. COOTBETCTBEHHO, B C/ly4ae NPUYNHEHUA Bpe-
[a TpeTbum Anuam cuctemamm MW, oTHocAwmmmncA
K rpynne HenpmMemaemoro Uin BbICOKOTO PUCKa,
LenecoobpasHo NPUMEHATb NPaBMIa CTPOron OT-
BETCTBEHHOCTW. [JN15 BCEX OCTaNIbHbIX C/Iy4aEeB cie-
AyeT UCnonb3oBaTb BUHOBHYI OTBETCTBEHHOCTD.

Cuctembl I ¢ Henpremnembim PUCKOM AOK-
Hbl ObITb 3anpeLLeHbl U 33 UX Pa3paboTKy HeobXxo-

40 Kuteynikov D. L., Izhaev O. A. Analysing Risk-Based Approach in the Draft EU Artificial Intelligence Act // Legal
Issues in the Digital Age. 2023. No. 3. Vol. 4. P. 97-116.

41 Al regulation: a pro-innovation approach // URL: https://www.gov.uk/government/publications/ai-regulation-
a-pro-innovation-approach (aata o6paieHus: 10.03.2024).

42 Digital Charter Implementation Act, 2022 // URL: https://www.parl.ca/DocumentViewer/en/44-1/bill/C-27/

first-reading (aaTta obpaweHua: 10.03.2024).

43 Chamberlain J. The Risk-Based Approach of the European Union’s Proposed Artificial Intelligence Regulation:
Some Comments from a Tort Law Perspective // European Journal of Risk Regulation. 2023. Vol. 14. Iss. 1. P. 8.

44

NOCBATUTb OTAE/NIbHOE nccnegosaHue.

B paboTe oTcyTCTBYET Liesib 060CHOBaHMA KnaccuduKaumm cuctem MW, AaHHOMY BONpocy aBToOpbI NAAHUPYOT

4> Taking Al risks seriously: a new assessment model for the Al Act / C. Novelli [et al.] // Al & Society. 2023.

Vol. 38. No. 3. P. 2.
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OWUMO NpeayCcMOTPETb KOPUANYECKYHO OTBETCTBEH-
HOCTb. B TO }Ke Bpema ecnam Takaa cuctema Un
NMPUYUHUT BpeL TPETbMM IMLLAM, TO O4EBUAHO, YTO
ee pa3paboTumnK AO/IKEH HECTU CTPOrYIO rpaKaaH-
CKO-MPaBOBYH OTBETCTBEHHOCTb M KOMMEHCUPO-
BaTb MPUYMHEHHbIN Bpea noTepnesLleln CTopoHe
BHE 3aBMCMMOCTU OT KaKMX-11Mbo 06CTOATENLCTB.
Mpw aTOM rpakaaHCKO-NpaBoBan OTBETCTBEHHOCTb
byaeT Bo3naratbCa O4HOBPEMEHHO C TOM OTBET-
CTBEHHOCTbIO, KOTOpasA byaeT npeaycMOTpeHa 3a
pa3paboTKy 3anpeLLeHHOro NpoayKTa.

B cnyyanx, Koraa Bpes NpUYnMHEH BbICOKOPU-
cKkoBom cuctemoit MU, uenecoobpasHo UCNonb3o-
BaTb CTPOTYH OTBETCTBEHHOCTb Pa3paboTUMKOB.
CBA3aHO 3TO C Tem, YTo Takune cuctembol M1 no
cBoel npupoae cnocobHbl OKasaTb 3HaYUTENbHOE
HeraTMBHOE BO3/eMCTBME Ha NpaBa U cBoboabl ye-
JIOBEKa, B CBAI3M C YeM MOoCc/eaHUIN AoNKeH 0bna-
0aTb MOBbIWEHHbIMM FAPAHTUAMM 3aLLUTBI.

OTaenbHOro BHMMaHMA 3aCnyKunBatoT 6asosble
moaenn un cuctembl M 061LLero HasHaYeHUA, KOTo-
pble XapaKTepmn3yTca BOSMOXKHOCTbIO pelleHns
LUMPOKOro cneKkTpa 3agad. Mo obwemy npasuny
nX cnepyeT onpenenatb Kak cuctembl MU HU3-
Koro pucka. OgHaKo ec/in B pe3ynbraTe KTOHKOM
HACTPOMKM» OHM UCMOMb3YIOTCA B MPOAYKTaX, 06-
NlaflatoLWmx BbICOKMM PUCKOM, TO TaKMe CUCTEMbI
TaK»Ke AO0JIKHbI MPMU3HABATLCA BbICOKOPUCKOBLIMM
C COOTBETCTBYHOLWMMWN NOC/NEACTBUAMM NPU pas-
peLleHMn CNopPOB, BbITEKAIOLNX U3 MPUUMHEHUSA
Bpeaa“®. Mpu 3Tom BaXKHO 06PaTUTL BHUMaHME Ha
TO, YTO CTPOryHO OTBETCTBEHHOCTb MOXKHO byaeT
BO3/1araTb B 3aBUCMMOCTM OT KOHKPETHbIX 06CTONA-
TEeNbCTB Kak Ha pa3paboTumka 6a3oBoM moaenu,
TaK M Ha Apyrux cybbeKkToB, HanpMmep Ha Tex,
KTO OCYLLECTBASET KTOHKYIO HAacTpPOoliKy» 6a3oBom
MOJENN ANA ee NPUMEHEHMUSA B KOHKPETHbIX CUCTe-
max MW.

Ko Bcem ocTasibHbIM Cay4asiM MOXKHO npume-
HSATb BMUHOBHYIO OTBETCTBEHHOCTb. [1peacTasnser-
s, uto cnuctembl MIN, cosparolime HU3KMIA PUCK ANn
npas u ceBoboa YenoBeKa, byayT MeHee C/I0XKHbI
TEXHMYECKUN N ByayT 06/1a4aTb HEBLICOKMM YPOB-
Hem aBTOHOMHOCTU. CnefnyeT CornacuTbea C MHe-
HMEM, YTO MOTEHLMAN NPUMEHEHUA BUHOBHOM
OTBETCTBEHHOCTW 3HAYUTE/IbHO 3aBUCUT OT YPOBHSA
aBTOHOMHOCTM npoaykTa*’. Yem HuKe aBTOHOM-
HOCTb, TeM nerye byaeTt onpenennTb BKNag, pas-

HbiIX cybbeKToB B ob6ecneyeHne 6e3onacHOCTHU
dYHKUMOHMpPOBaHKUA cuctembl MU 1 Tem cambim
BbIABUTb NPOTUBONpPABHOE NOBEAEHWNE NOTEHLM-
a/IbHOrO OTBETYMKA. Kpome Toro, B COOTBETCTBUM
C OTeYEeCTBEHHbIM rpaKAaHCKMM 3aKOHOAATEe b-
CTBOM Bpems L0Ka3blBaHMA HEBUMHOBHOCTU NEXKUT
Ha obBuHAEMOl cTopoHe?®, To ecTb gelicTeyeT
npe3ymnuma BUHbl OTBETYMKA, MO3TOMY NOTEPNEB-
LWwew cTopoHe 6yaeT OTHOCUTENLHO HECIOXKHO A0-
Ka3aTb BUHY pa3paboTymKa, BAageNnbla nam MHOro
cybbeKTa, BcieacTeme aencremin (6esgencrans)
KOTOPbIX eMy Obla1 MPUYMHEH Bpes,

Taknm 06pasom, CyLLLECTBEHHbIM BK/IaLOM B
pasBUTUE NPaBOBOro PeryinpoBaHnA BHeLOro-
BOPHOW rpaxaaHCKO-NPaBOBOMN OTBETCTBEHHOCTMH,
BO3HMKAIOLWEN NPU NPUYMHEHUMN BPeaa CUCTEMA-
MK MU, MOKET CTaTb UCMONb30BaHME PUCK-OPUEH-
TUPOBAHHOrO NOAX0Aa.

B cooTBeTCTBUM C NpeasaraeMbiM NOAXOAOM B
c/lyyae NpuYnHeHua Bpesa cuctemamm MW, otHo-
CALMMMCA K KNaccMdUKaLMOHHOWM rpynne, co3aa-
toLLLEe HeMPUEMIEMBIN MW BbICOKMI PUCK NpaBam
1 ceobogam YenoBeka, LenecoobpasHbim byaeT
NPUMEHEHWe CTPOrol OTBETCTBEHHOCTM COOTBET-
cTBytowero paspaboTyumnka. [na gpyrux ciyyaes, B
KOTOPbIX Bpes 6b1a npuunmHeH cuctemamm MU HKU3-
KOO PUCKa, A/19 BOCCTAHOB/EHUA NPaB noTepnes-
LWKMX cnegyeT UCnosib30BaTb NPaBM/ia BUHOBHOM
OTBETCTBEHHOCTU C HEOOXOAMMOCTbBIO L O0Ka3blIBa-
HWA BUHbI OTBETYMKA U MPUYUHHO-C/IeACTBEHHOM
CBA3M MeXKAy BUHOM U HaHECEHHbIM BPEAOM.

Peanunsauma Takoro noaxona MoeT crnocob-
CTBOBATb AOCTUMKEHUIO LieNel, KoTopble CTOAT
cerogHa nepes 3akoHoAaTenem.

3T0 NO3BOIUT NPEOAONETb CIOKMUBLLYHOCA Npa-
BOBYO HEOMpPeAeNeHHOCTb, BblPaKatoLLyoca B
TOM, YTO 3aKOHOAATENbCTBO OAHO3HAYHO He pery-
NnpyeT o6LecTBEHHbIE OTHOLEHWUA, BO3HMKalO-
Wwme BCAeACTBME NPUYMHEHUA Bpeaa cMCTEMaMM
NU TpeTbum nnuam. McuepnbiBatowmm obpasom
He onpeaeneHbl Npasa 1 0643aHHOCTM CTOPOH MpK
BO3HWUKHOBEHMW COOTBETCTBYHOLLMX BHELOMOBOP-
HbIX FPAYKAAHCKMX NPABOOTHOLUEHUN, MEXAY TeEM
KaK BCE YYaCTHUKM OBOLLLECTBEHHbIX OTHOLLIEHW,
BO3HMKatoWMX B chepe MU, AONKHbI B MOAHOM
Mepe 3HaTb U NOHUMATb PUANYECKME NOCNEs-
CTBWA, KOTOPbIE BO3HUKHYT NPU NPUYMHEHUN Bpe-
Aa cuctemamm UA.

4 Philipp H. The European Al liability directives — Critique of a half-hearted approach and lessons for the
future // Computer Law & Security Review. 2023. Vol. 51. P. 40.
47 The Cambridge Handbook of Artificial Intelligence. Global perspectives on law and ethics / ed. by L. A. Dimatteo

[et al.]. UK : Cambridge university press, 2022. P. 104.

48 Poccuitckoe rpaxkaaHckoe npaso / oTB. pea. E. A. CyxaHoB. 4-e n3a. M. : Cratyt, 2015. T. 1. C. 464.
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3aMHTEpPecoBaHHOCTb Pa3paboTYMKOB U NPO-
deccrmoHanbHbIX 3KcnlyaTaHToB cuctem LU B
CO34aHMM 6e30onacHbIX U HaZeXHbIX cuctem U
6yaeT cnocobCcTBOBaThL MOBbILLIEHUIO CPOCa cpeau
rpa*kgaH Ha npuobpeTeHne AaHHbIX NPOAYKTOB U
Nno/ib30BaHWe UMUK, Taknm 06pa3om, 3TO NONOXKM-
Te/NIbHO NOBAUAET Ha pa3BuTUe nHayctpum M1 B
uesiom.

MpakaaHe, KOTOPbIM NMOTEHLMANBHO MOXKET
6bITb NpUYNHEH Bpes cuctemamu UNU, byayT
obecneyeHbl 3GPEKTUBHBIMU HOPULNYECKUMMU
MHCTPYMEHTaMM BOCCTAHOBNEHUA CBOUX HAPYLLEH-
HbIX MPaB M NOJy4YeHMUA KOMMeHcaLmn. BbicoKuit
YPOBEHb rapaHTUii NPaB YeN0BEKA ABIAETCS BaXK-
HbIM GaKTOPOM B CO34aHUKN AOBEPUA HAceNeHUA
K cuctemam UM 1 TEXHONOTMYECKMM KOMMaHUAM.
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KoHuenTyanbHble Hayana BOCNMTaTeNbHON QYHKLUM
B POCCUNCKOM FpaXKAaHCKOM 1 CeMEeNHOM npaBe

Pestome. B paboTe aHanusnpyeTca BAUAHUE HOPM FPaXKAAHCKOrO U CEMENHOro NpaBa Ha BOCNUTaHMeE YenoBe-
Ka. MNpekae Bcero aBTopbl 06paLLaoT BHUMaHME Ha MOLLHbI/A BOCNUTaTE/IbHbIN NOTEHLMaN NPUHLMMIOB Aobpo-
COBECTHOCTU M CNpaBeaIMBOCTU. [poaHaNnM3nMPOBaHbI TaKXKe MHOFME MNOIOKEHUA POCCUMCKOIO FParKAaHCKOro
M ceMenHoro npaea, Tpebylolme JOCTUNKEHNA BanaHCa IMYHBIX M 0BLWECTBEHHbIX MHTEPECoB (MPMHLMN coYe-
TaHMA NIMYHBIX MHTEPECOB C 06LLEeCTBEHHbIMK). B cTaTbe OTMeYaeTca, YTo BocnuTaTenbHan GyHKLMA He TONIbKO
M3BECTHA FPaXKAaHCKOMY M CeMeHOMY MnpaBy, OHA ABNAETCA OCHOBHOM, onpeaenatowen dyHKUumen poccuii-
CKOTO rPaAaHCKOro 1 cemenHoro npasa. [JaHHasa pyHKUMA HanpasaeHa Ha BOCNUTaHME UAW NepeBOCnNUTaHME
CyObEKTOB IPaXkKAaHCKOro M CeMeMHOro npasa B AOKHOM A5 obwecTBa HanpasieHMU. o MHEHWUIO aBTOPOB,
HeobXxoAMMO 3aKoHoAaTeIbHOe NPU3HAHWE BOCMMTATENbHbIX GYHKLMI rpakaaHCKOro M CeMeMHOro npaea. 1o
MOXHO peLwwnTb nocpeacTsom pasmelleHns B 'K PO n CK PP npeambyn, rae B UMcie Npoymnx 3a4a4 U Hanpase-
HWI COOTBETCTBYIOLLMX 3aKOHOAATENBCTB C/leflyeT yKa3aTb Ha BOCNMTaTENbHYIO OyHKLMIO. Hauanamum BocnuTa-
TeNbHbIX GYHKLUM B POCCUMCKOM FpaXKAaHCKOM M CEMENHOM NpaBe ABAAKTCA NPUHLMMbLI 40O6POCOBECTHOCTY,
CNpaBeaIMBOCTU, COMETAHWA IMYHbIX MHTEPECOB C OBLLLECTBEHHbIMM, MOCKO/IbKY CYLLLECTBOBAHWE YenoBeKa Kak
61M0OCOoLMaNbHOTO CyLLECTBA BHE 06LLecTBa HEBO3MOXKHO.

KnioueBble cnoBa: BocnuTaTesibHaa GyHKLMA NpaBa; GyHKUUM NpaBa; 406POCOBECTHOCTb; CNPABEA/IUBOCTD;
JINYHBIV MHTEpec; 0bLWEeCcTBEHHbIN MHTEPEC; NpaBa M 06583aHHOCTU poanuTeneilt; NnpaBa pebeHkKa; bpak; passos,
Ana uutnposaHuna: boraaHosa E. E., borgaHos E. B. KoHuenTyanbHble Hayana BOCNUTaTeIbHOM GYHKUMM B
POCCUIACKOM TpaskAaHCKOM M cemeiHoM npase. Lex russica. 2024. T. 77. Ne 6. C. 35—45. DOI: 10.17803/1729-
5920.2024.211.6.035-045

Conceptual Principles of the Upbringing Function in Russian Civil and Family Law

Elena E. Bogdanova
Kutafin Moscow State Law University (MSAL)
Moscow, Russian Federation

Evgeniy V. Bogdanov
Plekhanov Russian University of Economics
Moscow, Russian Federation

Abstract. The paper analyzes the influence of the norms of civil and family law on the upbringing of a person.
First, the authors focus on the powerful educational potential of the principles of integrity and justice. The paper
also analyzes provisions of Russian civil and family law that require achieving a balance of personal and public
interests (the principle of combining personal interests with public ones). The paper highlights that upbringing as
a function is not only known to civil and family law, it is the main, defining function of Russian civil and family law.
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This function is aimed at educating or re-educating participants of civil and family law in a direction appropriate
for society. According to the authors, legislative recognition of the upbringing functions of civil and family law is
necessary. This can be solved by the preamble in the Civil Code of the Russian Federation and the Family Code
of the Russian Federation, where, among other tasks and directions of the relevant legislation, the upbringing
function is indicated. The principles of good faith, justice, and a combination of personal interests with public
ones form the foundations of upbringing functions in Russian civil and family law, since the existence of a person
as a biosocial being outside society is impossible.

Keywords: upbringing function of law; functions of law; conscientiousness; justice; personal interest; public
interest; rights and obligations of parents; rights of the child; marriage; divorce
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[lckyccus 0 3HaueHUM BOCNUTATENbHOM QYHKLMM
B FPaXJaHCKOM 1 cemeiiHOM npaBe

Yenosek poaunca. 1 ¢ aToro MomeHTa OH yxKe
npaBocrnocobeH, OH yKe cybbeKT rpa*kaaHCcKoro
npaBa, CybbeKT MMYLLECTBEHHbIX U IMYHbIX He-
MMYLLLECTBEHHbIX, HACNEACTBEHHbIX, Y KUAULLHbIX U
APYr1x NpaBooTHOLLEHUIA. Mo Mmepe cBOero B3poc-
JIeHWNs OH BO BCE bosibluem obbeme byaeT nprob-
petaTb AeecnocobHOCTb U No obLemy npaBuny
CTaQHEeT NO/IHOCTbIO AeecnocobHbIM, 4OCTUTHYB
coBeplieHHoneTus. Ho Kakum oH byaet yenose-
KOM, Kak OH byaeT BecTu cebna c OKpyrKaloWmmu,
KaKoBO bygeT ero mecto B 06LLecTBe, HAaKOHeL,,
KaKMM OH ByaeT cybbeKToM rpaxaaHckoro obo-
poTa U T.A. — HUYEro U3 3TOro He A3aeTCA C aKTOM
POXAEHMA, 3TO BCE NPUOOpETaeTCs YeNOBEKOM B
npoLecce ero counannsaumm. dHrenbe no sTomy
noBoAy N1cas, YTo camblit GaKT MPOUCXOKAEHUA
Yyesl0BEKa U3 }KMBOTHOIO LLapcTBa obycnasaneaet
coboit To, YTO YesloBEK HUKOrAa He ocBoboamnTcA
MOJIHOCTbIO OT CBOMCTB, MPUCYLLMX }KUBOTHOMY, W,
cnenoBaTesibHO, PeUYb MOXKET UATU TONIbKO O TOM,
MMEIOTCA /1N 3TN CBOMCTBA B B0/bLLIEN UAU MEHb-
e CTENEHN, PEYb MOKET MATU TONIbKO O Pas3/iny-
HOM CTENEeHM XMBOTHOCTU UK YenoBeyHocTul,

lerenb reHNWanbHO KpaTKo A06aBAseT, uTo Yeno-
BEK He 06/1a4aeT MHCTUHKTUBHO TeM, YeM OH [10/1-
eH BbITb, MYy HaA/EXMT 3TO 0bpecTn?.

A. H. JleoHTbeB NOKa3bIBaeT HaM, Kak Npouc-
XOAWUT 3TO obpeTeHMne: «HenoBek He poxkaaeTca
HaZleNeHHbIM UCTOPUYECKMMM AOCTUNKEHUAMMN Ye-
noseyecTtBa. JJOCTUXKEHMA PA3BUTUSA YENOBEYECKNX
NMOKONEHMU BONNOLEHbI HE B HEM, HE B €ro npu-
POAHbIX 33/1aTKax, a B OKPY*KatoLLLlemM ero mmpe — B
BE/IMKMX TBOPEHMAX Ye10BEUYECKOW KyNbTypbl. ToNb-
KO B pe3ynbTaTe NpoLecca NPUCBOEHNUA YE/I0BEKOM

3TUX SOCTUMKEHWUI, OCYLLECTBAAIOLLETOCA B XOAE ero
¥KU3HW, OH NpMobBpeTaeT NOAJIMHHO YenoBeYecKue
CBOWCTBA M CNOCOBHOCTU; NPOLLECC ITOT KakK bbl CTa-
BWT €ro Ha NJieYyn NpeaLecT8yoLWwmx NOKONEHUN
BbICOKO BO3HOCMUT Ha/l BCEM }MBOTHbIM MUPOM»>,

ObpeTeHMe POAUBLUMMCA YETOBEKOM CBO-
eli 4e/IOBEYHOCTU NMPOUCXOANT NpexKae BCcero B
npoLlecce ero BOCNUTaHUA: B CEMbe, B LUKOJIE, B
yHuBepcuTeTe U ap. Hactynaetr MomeHT, Koraa
ManeHbKUI YeNoBEK HAaYMHAET CaM OCMbIC/IN-
BaTb XW3Hb W 3a4aBaTbCA BOMNPOCAMMU O TOM,
yTO ecTb f06po 1 YTO Takoe 3510. M B nogasnsato-
wem 60NbLUMHCTBE C/ly4aeB OTBETbl OH HAaXoAMUT
y CBOMX poauTeneit. Kak 3To reHManbHO Bblpasun
B. B. MaAKoBCKMin: «KpoLLUKa CbIH K OTLY nNpuLen,
M CNPOCKNA KPOXA: YTO TaKOE XOPOLLO M YTO TaKoe
nnoxo?» OTeLl,, KOHEYHO, BCE 0OBACHWUA CbIHMLLKE,
N pe3ynbTaTom Takolh b6ecenbl 6b110: « ManbymK
PafOCTHbIN MOLWEeN, U PeLlnna Kpoxa: byay Aenatb
XOPOLLO, U He byay naoxo».

3aKOHOAATENIbCTBO — 3TO BaXKHbINA MHCTPYMEHT
BOCMUTAHUA POCCUIMCKUX rpaxaaH. N noxanyi,
Hanbonee 3HaYUTENbHbIM APCEHAIOM BOCMNUTA-
TeNbHbIX CpeAcTB 061aAaeT rpaxKaaHCKoe Npaso,
4TO NO3BOAAET CAENaTb BbIBOL O BOCNUTATE/IbHOM
BO34EMCTBUM FpaXKAaHCKOro npaBa Ha rpaaaH
Kak QYHKLUMM rpaxkAaHCKoro npasa.

Bonpoc o pyHKLMAX NpaBa BOo6LLe M rpaxaaH-
CKOro npaBa B YaCTHOCTM Y¥Ke AAUTENIbHOE Bpems
ABnAeTcA npeameTom nccnegoBaHma. OgHako cre-
AyeT 0bpaTUTb BHUMaHMeE Ha To, YTO B IUTepaType
NPUMEHUTENBHO K JAQHHOM BOMNPOCY PaccyKaatoT
B OCHOBHOM O PpYHKLMAX rParKAaHCKO-NPaBoOBOM
oTBeTCTBEHHOCTU. O BOCNUTATENbHON QYHKLNM
CaMOrO rpaXAaHCKOro nNpasa roBoOpUTCA A0BO/b-
HO NOBEPXHOCTHO UM BOOBLLE MOYTU HUYETO HE
rosoputca. Tak, B. A. MUKPIOKOB yTBEpKAAeT, 4To

L' Mapkc K., SHzenbc @. CounHenma. M., 1961. T. 20. C. 102.
2 Tezenb . B. ®. dunocodua npasa. M. : Mbicab, 1990. C. 220.

3

JleoHmeoes A. H. Npobnembl pa3sutma ncuxmkn. M., 1981. C. 434.
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rpa*kgaHcKoe NpaBo coyeTaeT B cebe aBe PyHK-
LMW: PETYNATUBHYIO M OXpPaHUTENbHYIO. BocnuTa-
TeNbHYI0 GYHKLUMIO YKA3aHHbIA aBTOP OTHOCUT He K
bYHKLMM rpaXkgaHCKOro NpaBa, a K obuecoumanb-
HbIM GYHKUMAM NpaBa U NOTOMY, BUAMMO, OCTaB-
nsaet ee 6e3 nogpobHoro aHanm3sa®.

B. ®. AkoBneB paccy*kaan o GyHKLUNOHANbHOM
HanpPaBNEHHOCTM rPaXAAHCKOro nNpasa TO/IbKO
NPUMEHUTENBHO K FpaKAaHCKO-NpaBoOBOM OTBET-
CTBEHHOCTM W B 3TOW CBA3M FOBOPWJI O KapaTesibHO-
NPeBEHTUBHOM M BOCCTAHOBUTEIbHO-KOMMNEHCaLLM-
OHHOW PYHKLMAX>.

Mpeactasnaet uHTepec nosnuyma 4. H. Kap-
Xasesa, NPUBOASALLEro B cBoel paboTte MHeHMe
C. M. KopHeeBa 0 BOCNUTaTE/IbHOM QYHKLUN BHE-
[OrOBOPHbIX 0653aTeNbCTB. Ho B AanbHeMwem faH-
HblI @aBTOP HEe HaXOAMT el MecTa B OXPAHUTENbHbIX
06a3aTeNbCTBaX M HA3bIBAET XapaKTePHbIMM ANA
HUX cneayowme GyHKLUUN: BOCCTAHOBUTE/IbHYHO,
obecneunTenbHyt0, NpecekaTesibHY0 U WTpad-
Hyto®. Cnepyet oTmeTuTb, uto [. H. Kapxanes He
CTan gake ynoMmHaTb O BOCMUTATENbHOM QYHK-
LMK, HECMOTPA Ha NPMBEAEHHYIO UM paHee No3u-
ymto C. M. KopHeeBa. BocnuTtatenbHyto GyHKLUIO
rpakAaHCKOro npasa ocTaBaAoT 6e3 4OCTOMHOro
BHMMAHWA U MHOTME Apyrue LMBUIUCTbI, Mepeymnc-
NNeHMe KOTOPbIX He NPeaCcTaBaAAeTcAa HeobxoaAMMbIM.

0Oco6eHHOCTN peanu3aLun BOCNUTATENbHOI
GyHKUMN B rpaXkaaHCKoM npaBe

Takum obpasom, socnutatenbHas GyHKLMA OCTa-
Nacb 6e3 A0/KHOINo BHUMAHUA CO CTOPOHbI UC-
cneposaTesnield, B TO BpeMA Kak MMEHHO AaHHas
bYHKUMA BYKBANbHO MPOHN3bIBAET MHOIME HOP-
Mbl rpaAaHCKOro 3akoHogaTenbctea. M npexkae
BCEro cneayeTt OTMETUTb MOLLHbIM BOCNUTaTe b-
HbIX noTeHuman ctatbn 1 K PO, 06paTme ocoboe
BHMMaHMe Ha 3aKpenieHHoe B yKa3aHHOW Hopme
npasa noJsioXeHne o HeobxoammocTu Aobpoco-
BECTHOMO NOBeAEHUA YYAaCTHUKOB FrPa*KAaHCKMX
NpaBoOOTHOLIEHWI. HUKTO He BNpaBe uU3BieKaTb
NPenMyLLEeCTBO U3 CBOEro He3aKOHHOTO UAN He-
nobpocosecTtHoro nosegeHus (n. 4 ct. 1 FK PO).

B lNpaxkgaHCKoM Kogekce PO HECKOIbKO AeCATKOB
cTaTen, TpebyolWwmx OT y4aCTHMKOB NPABOOTHO-
WeHWt nobpocosecTHoro noseaeHms. MNpu aTom
TpeboBaHMe 3aKoHa 0 0bpoCcoBECTHOM NoBeae-
HWUM NoAKpenaseTca onpeaeneHHbIMU Hebnaro-
NPUATHBIMU NOCNEACTBUAMMU B C/ly4Yae NPosaBAeHUs
HepobpocoBecTHOro noseaeHUA. TaK, cOrnacHo
cT. 10 TK P® 3aBegomo Heob6pocoBecTHOE oCy-
LLLeCTBNEHME TPAXKAAHCKUX NPaAB KBAIUDULIMPY-
eTCA Kak 3/10ynoTpebaeHne npaBom, 1 Npu 3TOM
B C/ly4ae Cnopa Cy/, OTKa3blBaeT NOJIHOCTbIO UK
YaCTMYHO B 3aLLMTE COOTBETCTBYHOLLENO CYyObEKTMB-
Horo npaga. Ecau ke 3n10ynoTpebaeHne npaBom
MOBJIEK/I0 HapyLleHWe NpaBa APYroro Mua, Takoe
Nmuo Bnpase TpeboBaTb BO3MeLLeHMA YObITKOB.

Bonbloe 3HaveHWe dpakTop A0OPOCOBECTHOrO
noBeAeHus nLa NoyyaeT B c/lyyae BUHAMKALMUM
nmyuectsa (ct. 301 TK P®). OT HepobpocoBsecT-
HOro npuobpeTaTensa MMyLLECTBO MOXeET ObITb
nctpebosaHo Bceraa (cT. 301 K P®), a ot sobpoco-
BECTHOrO NpuobpeTaTens — TobKO B CTPOro npes-
YCMOTPEHHbIX 3aKOHOM cnyYasx (cT. 302 K PO).

Nnn BOT ewe npumep: HegobpocoBecTHOe
nosefeHue cybbeKkTa B NpoLLecce Neperosopos o
3aK/II0YEHMM JOrOBOPa MOMKET MPUBECTU K TOMY,
YTO AOrOBOP HE TONIbKO He BbyaeT 3aK/o4YeH, Ho
b6onee Toro — HegObpPOCOBECTHAA CTOPOHA byaeT
npuB/eYeHa K OTBETCTBEHHOCTM B GOpMme BO3Me-
weHuns ybbiTkos (cT. 434.1 TK PO).

[J06pocoBecTHOCTb rpa*kAaHnHa cBMAaeTe N b-
cTByeT 06 ero HpaBCTBEHHOM Pa3BUTUMK, 06 yBa-
YKEHUU UM UHTEPECOB APYrUX AnL, 06 yyeTe nHTe-
pecoB 06LLecTBa, CI0BOM, O €0 BOCMUTAaHHOCTU
W, TaKMM 0bpasom, o6 ypoBHe coumanmsaumm m
FYMaHHOCTM 3TOro YenoBeka. JJobpocoBecTHOCTb
YYaCTHUKOB rpaxaaHckoro obopoTa byaeT 06-
YCNOBANBATL HaZ/eKaLLEee UCTIOTHEHNE O/KHU-
Kamu cBoMx 06s3aHHOCTEMN, a 3TO byaeT o3HavyaTb
B TOM YuncCAe, YTo NoTpebuTenm ceoeBpemeHHo by-
YT YAOBNETBOPATb CBOM NOTpeBHOCTH B TOBapaXx,
paboTax, ycnyrax. CnegyeT TakKe OTMEeTUTb, YTO
Ha OCHOBe NpMHLMMa J06pPOCOBECTHOCTHU B pOC-
CUICKOM rpaKAaHCKOM npase Obla1 CKOHCTPYMpPO-
BaH MHCTUTYT 3CTONMNENS, TO eCTb 3anpeTa Ha Npo-
TUBOpPEUnBOe noseaeHue’.

lpaskaaHcKoe npaso : y4ebHuK. M. : MpocnekT, 2020. YacTb nepsan. T. 1 / noa pea,. E. E. borgaHosol. MnaBa 1:

MoHsATHe rpakaaHcKoro npaea (aBTop rmasbl — B. A. Mukptokos). C. 70.

CraryT, 2006. C. 170.

fAkoenes B. ®. TpakAaHCKO-NPaBOBOM METOA, PEry/IMpoBaHUA 06LECTBEHHbIX OTHOLWEHMIA. 2-e u3g., gon. M. :

Kapxanes [. H. OxpaHuTenbHoOe rpa*kgaHckoe npasooTHoweHue. M. : CtatyT, 2009. C. 41.

7 Pedopma ob6A3aTeIbcTBEHHOrO Npasa Poccum: npobaembl v nepcnekTusbl : MoHorpadus / nog pea. E. E. Bor-
naHoBoi. M. : MpocnekT, 2018. § 1.1. NMpobaembl peuenumm 3apybekHbIX NPaBOBbIX HOPM U KOHCTPYKLUIA B
poccuitckom obsasaTenbcTBeHHOM npaBe (aBTop naparpada — E. E. BoraaHosa). C. 18—44.
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YACTHOE NPABO
JUS PRIVATUM

C apyron cTopoHbl, HeaobpocoBecTHoOe noBe-
AEeHMe yYaCTHMKOB rpaXaaHcKoro obopoTa byaer
BHOCUTb XaoC B COOTBETCTBYOLLME 0OLLECTBEHHbIE
OTHOLLUEHMA: AOrOBOPbI HE BYAYT UCMONHATLCA UK
6yayT UCNOMHATLCA HeHaA/IexKalmm obpasom. Kak
cnencteue, byaet popmmnpoBaTbea geduULUT Npo-
OYKTOB NMUTAHMUA, CblPbA, KOMMNAEKTYOLWMX U T.A4.
Ob6LLecTBO MOKET OKasaTbCA B 3aTPYAHUTEIbHOM
3KOHOMMYECKOM MOJIOXKEHUN. KaK UCKIIOUYNUTL
CcTONb HeBNAronpusaTHOE pa3BUTUE CUTYyALUU?
TonbKO NocpeacTBOM BOCNUTAHMA, 06bACHEHUS
HeobX0AMMOCTM HPAaBCTBEHHOrO OTHOLWEHUSA K
napTHepam No A0roBopy, K OKPYKatoLWmm 1 ap.
OfHaKo He Bcerga ybexaeHne NpUHOCUT COOTBET-
CTBYIOLWNI pe3ynbTaT. BocnutaHue ectb npouecc
NCUXONIOTMYECKOrO BO3AENCTBMA HA YENOBEKA,
NO3TOMY B M3BECTHbIX CAyYanX, KaK yxe 6bls1o
NMoKasaHo Bbllle, TpebyeTca ybexxkaeHne coyetaTtb
C NPUHYKOEHUEM, TO €CTb MPUMEHEHMEM Npeay-
CMOTPEHHbIX 3aKOHOM HeblaronpuUATHbLIX Nocnea-
CTBUIN K HeobpoCcoBEeCTHbIM cybbeKkTam. [laHHble
nocaeacTBms K He40bPOCOBECTHbIM CyObeKTam
6yaeT NpUMeHsATb cya, KOTOpbIM B HacTosAlee
Bpemsa ABNSETCA HE TO/IbKO OpraHOM npaBocyaus,
HO 1 OPraHOM, MOAE/INPYIOLMUM HPABCTBEHHbIE
ycTon obuiectsad.

MonokeHunaA 3akoHa 0 HeobxoaMmocTh fobpo-
COBECTHOrO OTHOLIEHUA APYT K ApYyry CyObeKTOB
rpa*KAaHCKMX MPaBOOTHOLLEHUA N BO3MOXKHOCTb
HacTynaeHua HebaaronpUATHbIX NOCNeAcCTBUN
npu HecobatogeHUn 3TUX TpeboBaHMI 3aKOHa,
KOHEYHO, ABNAKTCA MOLLHbIMM BOCNUTATE/IbHBIMM
dakTopamn. OAHAKO NPaKTUKa NOKa3blBaeT, YTo
He Bceraa: Kateropus «406pocoBecTHOCTb» Obina
n3BecTHa ewe B [lpeBHemM Prume, HO 3TO NOYTHK He
B/IMANO Ha OTHOLLEHUs paboBnagenbues 1 pabos.

Bonbluoe 3HayeHMe 406pOoCcoBECTHOCTM yyacT-
HMKOB AOrOBOPHbIX OTHOLWEHMIN NPUAABaAOCh B
ToproBom obopoTe EBponbl ¢ KoHua XI — Havana
XIl ctoneTtnit. 3aecb 4OH6POCOBECTHOCTb ABAAMACH
HeobxoaMMbIM YC/IOBMEM CBATOCTU I0rOBOpPA, UTO
MO3BO/IA/I0 LLEPKOBHbLIM CyAaM paccMaTpuBaThb A0-
roBopHbIe cnopbl. M Tem He MeHee OTMeYannchb
MHOTOYMCNEHHbIEe HAapYLIEHNS A0rOBOPHbIX 065-
3atenbcts’.

[Jo6pocoBecTHOCTb M3BECTHA MHOFMM 3aKOHO-
OaTenbCcTBaM B MUPE, HO MOXKHO CAenaTb BbiBOA,
YTO B HEKOTOPbIX CTpaHax Kakoro-nmbo BAMAHUA
Ha HPaBCTBEHHOCTb COOTBETCTBYIOLLLErO 0bLlecTBa

2010. C. 40.

He npoucxoamno, ckopee Ha0bopoT, HEKOTOpPbIE
obuLecTBa CTaHOBUAUCH elle bonee 6esHpaB-
CTBEHHbIMMW. MOXHO NPUBECTM B MOATBEPKAEHME
psag, npumepos. Tak, B fepMaHCKOM rpakgaHCKoOM
YNOXeHUM 4o6POCOBECTHOCTb OblNa 3aKpenieHa B
§ 242 v pape opyrux Hopm. MpaxkaaHCKoe yioxe-
Hue fepmaHum BcTynmnno B cuny 1 aHeapa 1900 .,
oAHaKo y»xe B 40-X rogax npoLsioro CToNeTms K
B/1IAaCTU B [epMaHMM NPULLAM HAUUCTbI, pa3BA3aB-
LMe camyto KPOBOMPOAUTHYIO BOMHY B EBpone.

A BOT NMpuMmep M3 HACTOALLEro BpeMEHMN.
B MparkaaHCKOM KogeKce YKpauHbl TOXe 3aKkpen-
JleHa KaTeropua gobpocosecTtHocTu (cT. 3, 13
n ap.), bonee Toro, HeoagHokpaTHO B Kogekce
yKasbiBaeTcA Ha HeobxoaMmocTb cobatogeHums
MOpasbHbIX ycToeB obuwecTsa (cT. 13, 19 n gap.),
OAHaKO AeMNCTBUTENbHOCTb MNOKa3ana, Kak Ha
YKpaunHe npeTBOPSAOTCA B XM3Hb TpeboBaHMA 3a-
KOHa 0 06pPOCOBECTHOCTM M MOPAJIbHbIX YCTOAX
obulecTsa.

MpeacTtaBnaetca, Ana Toro 4tobbl BocnuTa-
TeNbHbIA NOTEHUMaNn A06pPoCcoBECTHOCTU Obin
MCNo/Mb30BaH Hagnexalnm obpasom, cygam He-
0bxogmmo 6osiee KecTKo pearMpoBaTb Ha HeA06-
pocoBecTHOe noBeAeHMe CyObeKTOB rpaXKaaHCKmX
npaBooTHoweHMN. Kpome Toro, Ha Haw B3rnag,
Heobxo4MMO B 3aKOHOAATENbCTBE YBEAUYNTD
06bembl CyaecKoro yCMOTPEHMSA, Koraa Bonpoc
0 aobpocosecTHOCTM/HeA0BPOCOBECTHOCTU CTO-
pOHbI B NpoLecce obcyaaeTca No MHULMaTMBe
cyha.

Ewe oaHa KaTeropus rpaxaaHCKoro npasa Ha-
NPSMYHO CBA3aHa C BOCNMUTaHWEM CYyObEKTOB rpax-
[AHCKMX NPaBOOTHOLLEHMIA — 3TO KaTeropwma cnpa-
BeA/IMBOCTU. TPYAHO cAenaTb BbIBOA, KaKasa U3
OBYX KaTeropuin — n06pocoBeCcTHOCTb UK crpa-
BeA/IMBOCTb — MMeeT bosibliee BOCcnUTaTe/ibHoOe
3HauyeHwue. CKopee Bcero, 0b6e 3T1 KaTeropuun oau-
HAKOBO BaXHbl A1 AOCTUXEHUA BOCNUTATENbHbIX
uenei. [la U Kak MOXKHO NpeacTaBUTb 00LECTBO,
B KOTOPOM yTBEpPrKAAeTcA A406POCOBECTHOCTb — U
OTCYTCTBYET CNpaBeaMBOCTb, U HAOBOPOT, HEBO3-
MOKHO NPeaCcTaBUTb CrpaBeaMBoCTb 6e3 fobpo-
coBecTHoCTU. Obe 3TM KaTeropmm CyLLecTByoT B
ANaNeKTUYeCKoM eANHCTBE, OHU HEe UCKAtoYatoT
Apyr Apyra, @ B3aMMHO AOMOJTHALOT.

MpuHUMN cNpaBea/IMBOCTM NOKA HE BKAIOYEH B
cT. 1 TK P®, ogHaKo NONoXKeHUA O cnpaBesMBo-
CTW NpPeaycMOTPEHbI LebiM pagom Hopm Koaek-

boedaHosa E. E. [,obpoCOBECTHOCTb M MPABO HA 3aWMUTY B AOTOBOPHbIX OTHOWEHUAX. M. : 3aKOH M MpaBso,

°  BepmaH I. [x. 3anagHaa Tpaguuma npasa: snoxa popmMmpoBaHua : nep. ¢ aurn. M. : Hopma, 1998. C. 324—

334.
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ca. Tak, 0 cnpaBeA/IMBOCTM FOBOPUTCA B CTaTbAX 6,
308.3, 393, 451, 1252 v ap. B HeKoTOpbIX HOPMaxX
K P® HeT npAMbIX yKa3aHWIN Ha CnpaBeaIMBOCTb.
OpfHaKo camo coaep»KaHue HopMbl NpaBa U3no-
YKEHO C No3MuMM cnpaBesMBOCTU. B yacTHOCTY,
TakMm 06pasom peLleH BOMNPOC O 3aLLuTe MHTepe-
coB cnaboit CTOPOHbI NPABOOTHOLLEHMA MO PALY
Aorosopos. Tak, cornacHo cT. 426 MK P® no goro-
BOPaM PO3HUYHOM KyNnIn-NpoaaxKu, NepeBosKn
TpaHcnopToM 06LLEero NoNb30BaHMA, YCAYT CBA3M,
SHeprocHab»KeHns, MeaULMUHCKOTo U rOCTUHMY-
HOro obcny:KMBaHUA U ApP. COOTBETCTBYHOLLAA
OpraHM3aLms, OCyLLecTBAAOLWaA NpeanpuHUMa-
TENIbCKYI0 UJIN UHYIO MPUHOCALLYIO A0X04 Aef-
Te/IbHOCTb He BMpaBe OTKa3aTb Fpa*kAaHUHY B
3aK/Il0YEHMM JOrOBOPA, @ EC/IM TaKOe NPOU30MNAET,
nocneaHui Bnpase obpaTnTbCA B CyA € TpeboBa-
HMEM O NMOHYKAEHUM COOTBETCTBYHOLLErO Cybb-
€KTa 3aK/It0YUTb AOr0BOP M BO3MECTUTb YObITKN.
Kpome Toro, LeHa ToBapos, paboT, ycayr AoaxKHa
ObITb OAMHAKOBOW AnA noTpebutenen cooTseT-
cTBylOLLEM KaTeropuu. Mpn 3Tom He AonycKaeTca
yCTaHOBJ/IEHME YKa3aHHbIMW OpraHu3aLnamm npe-
UMYLLLECTB O4HUX NUL, Nepes apyrumn. Bcé aTo
BO3MOXHO TO/IbKO B NPeAyCMOTPEHHbIX 3aKOHOM
cNyyanx.

C no3uuum cnpasegnnMBOCTU peLLaeTca BONpoc
3aLUNUTbI UHTEPECOB NPUCOEANHUBLLENCA K JOTOBO-
Py CTOPOHbI, KOTOPAs B CU/Y ABHOFO HEPABEHCTBA
neperoBOPHbIX BO3MOXKHOCTEM HE MOTr/1a NOB/K-
ATb HA COAEPMKaHME OTAE/bHbIX YCN0BUIN AOTOBOPA
(cT. 428 TK PO).

PaHee 3HaunTenbHYyO Npobnemy npeacrasns-
JIN CNOpbl O B3bICKAHMW YObITKOB: O4E€Hb TPYAHO
6bl710 AOKA3aTb UX pa3mep. B HacToALLee Bpems
B C/lyy4ae 3aTPyAHEHWUI CO CTOPOHBI UCTLLA C onpe-
AeneHnem pasmepa B3bICKMBAaeMbIX YObITKOB
yObITKM OnpeaenaoTcs CaMUM CYA0M UCXOAs U3
NPUHLMNOB CNpaBeaMBOCTM U COPAa3MEPHOCTHU
OTBETCTBEHHOCTM AONYLLEHHOMY HapyLeHUIo 065-
3atenbctBa (n. 3 cT. 393 TK PD). B uem 3akntova-
€TCA CNpaBes/IMBOCTb B peLIeHUM BONPOCa TaKUmM
obpasom? B Tom, 4TO BO3MmelLeHMe YObITKOB No-
TepnesLwan CTOPOHA (KpeanuTop) NoayyuT, a Apyras
CTOPOHA (LOMKHUK) He YALET OT OTBETCTBEHHOCTY.
Kpome Toro, peanbHaa OTBETCTBEHHOCTb CyObeK-
Ta, HapywuBLero o6Aa3aTenbCcTBO, byaeT cTumy-
IMPOBaTb He TO/IbKO €ro, HO M APYrux Cy6beKkToB
rPa*kAaHCKOro Npasa K Hagsexalemy UcnoaHe-

10

HUIO 06A3aTeNbCTB, YTO NO3BOAUT 06ecneynTb Kak
CTabuAbHOCTbL AOroBOpPa, Tak U ero 06s3aTe/IbHy
NCMOJIHUMOCTb.

MoapobHo nccneayeT 3HaYeHWe cnpaBeganBo-
CTW B chepe rpaxkaaHCKO-NPaBoOBON OTBETCTBEHHO-
CTU B CBOEM AOKTOpcKon anccepTtaumm . E. Bor-
naHoB'0. Tak, 3acnyxunsaeT NOAAEPKKN BbIBOS,
L. E. borgaHoBa, 4TO cNpaBeaIMBOCTb ABJIAETCA
OCHOBOW coLManM3aumm U ryMmaHU3aLmMmn rpaxkaax-
CKO-NpPaBOBOM OTBETCTBEHHOCTU, €e OCHOBHbIM
Hayanom!?,

Cyb6beKTbl rparkAaHCKOro npasa HagenarTcs
Cy6bEKTUBHBIMUW NPaBaMM, KOTOPbIE OHW BpaBe
OCYLLECTB/IATb CBOEWN BOJIEN, B CBOEM MHTEpPECE U
no ceoemy ycmoTtpeHuto (ct. 1, 9 'K P®). 311 npa-
BW/1a, Ha Hall B3IN1A4, UFPAOT CYLLLECTBEHHYHO POJb
B BOCMUTAHWM rpaxkaaH. OgHAKo YeNoBeK KUBET B
obLecTBe, OH HE MOKET CYLLLeCTBOBATb B OA4MHOY-
KY U MO3TOMY MpPW OCYLLECTBAEHNN CBOUX CYyObEK-
TMBHbIX NPaB AO/IKEH YYNTbIBATb U MHTEPECHI APY-
rMX Ntofen, MHTepeckl obLuecTsa M rocygapcTea,
yTO NpeacTaBaseT cobol npoLecc coumanmsaLmm
COOTBETCTBYHOLLErO CyOBbEKTA.

lfocypapcTeo B cT. 12 K P® yctaHoBMAO Npeae-
/bl OCYLLECTBAEHMA CYObEKTMUBHbIX FParKAaHCKUX
npaB: He4OMYCTMMO OCYLLECTBAATbL rPaXKAaHCKMe
npaBa UCK/IIOUYUTENbHO C HAMEPEHUEM NPUUYMHUTD
Bpen Apyromy nunuy, coBepLlatb A4eUcTBuMA B 06xon,
3aKOHa C NPOTUBOMNPABHOM LEbIo, UCMO/Ib30BaTb
rpaXK4aHCKMe NpaBa B LLeAX OrpaHUYEHUA KOH-
KYPEHLMKN, 3710yNOTPEBNATE AOMUHUPYIOLLMM
NOMIOXEHWEM HA PbIHKE, @ TaKXKe He A0oNycKaeTcs
MHOe 3aBeJOMO Hea0bpOoCcoBEeCTHOE OCyLLecT-
B/IeHWeE rpa*KAaHCKMX NpaB. Bcé nepeuncneHHoe
npeacrasnset coboit, cornacHo cT. 12 TK PO, 3n0-
ynoTtpebneHune npasom. YTo oxmnaaeT cybbekTa
B C/ly4ae HapyLleHUA MM YCTaHOBAEHHbIX B CT. 12
K P® npeaenoB ocylecTBAeHNA CyObeKTUBHbIX
rpa*kAaHCKuX npas? Bo-nepsbix, cya c yyueTom
XapakTepa 1 nocneacTsmMin ONYLWEHHOTO 3/10yMo-
TpebneHna oTKasbIBaeT MUY B 3aLLUTE NPUHAA-
JleXKallero emy npasa NOAHOCTbIO UKW YaCTUYHO,
a TaKXe NPUMEHAET UHble Mepbl, MPeAyCMOTPEH-
Hble 3aKOHOM; BO-BTOPbIX, €C/I1 3/10ynoTpebneHme
npaBoOM MOBNEK/IO HapyLleHMe npasBa Apyroro
M3, TaKkoe /IMLLo BnpaBe TpeboBaTb BO3MELLEHUSA
NPUYNHEHHbIX STUM YO bITKOB.

MepeyeHb cnyyaes 310ynoTpebaeHmin cBOUM
npaBom (Takum o6pasom, CBOMM CyOBbEKTUBHbIM

boedaHos A. E. CnpaBeaIMBOCTb KaK OCHOBHOE Hayano I'pa)Kﬂ,aHCKO-I'IpaBOBOﬁ OTBETCTBEHHOCTU B pOCCMVI-

CKOM 1 3apybexxHoM npase : aBToped. AuC. ... A-pa topua. Hayk. M., 2014. C. 3-55.

11

boedaHos []. E. IBontouma rpaskaaHCKO-NpPaBoBOM OTBETCTBEHHOCTM C MO3WLMM CMPaBeA/IMBOCTU: CPABHU-

Te/IbHO-NPaBOBOW acneKT : MoHorpadusa. M. : Mpocnekr, 2015. C. 89.
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NpaBoM KakK Mepoi BO3MOXKHOIo noBeaeHuA
MOMKHO 3/10ynoTpebuTb) U yKazaHWe B 3aKOHe Ha
KpaliHe HebnaronpuATHblE NOCAEACTBUA 310yNO-
TpebneHNn AN COOTBETCTBYIOLLMX JINL, OKaXKeTCA
ONA HUX NpegocTeperaromnm GakTopom 1 Hanpa-
BWT MX NOBeLEHME B HOpMabHOe pyc/ao. KoHeYHO
e, npasuna cT. 10 'K PO nmetoT BaxkHOe BOCNM-
TaTeNbHOEe 3Ha4YeHume.

B AOKTpMHE NPUHATO roBOpmUTb 06 abcontoT-
HOM XapaKTepe npaBa cobcTBeHHOCTU. Ha Haw
B3r1A4, AaHHbIM BbIBOA, HE CNOCOBCTBYET BOCMU-
TaTe/IbHOMY MpPOLLeccy, MOCKOAbKY COOCTBEHHMKM
6yayT nonaratb, YTO NPEAENOB OCYLLECTBIEHUA Ta-
Koro abco/1loTHOro npasa He CyLecTByeT n obbem
NPUHaANEXKALLMX UM NPaBOMOYMI be3rpaHuyeH.
B AeACTBUTENBHOCTU 410 O6CTOUT HECKO/IbKO
MHauve.

Mpekae Bcero, cornacHo ct. 210 MK PP cob-
CTBEHHMK Mo 06LleMy NpaBuay HeceT 6pems
copepXKaHua NpuHaanexKalero emy MMyLLEeCTBa,
TO ecTb cOH6CTBEHHUK 06A3aH NPOM3BOAUTL NO
OTHOLUEHUIO K CBOMM OO6BbEKTaM TEKYLLUI MAK
KanuTaNbHbIA PEMOHT, Y4UTbIBATb COCEACKUN,
06LLecTBeHHbIM, Ny6AMYHbIA MHTepec U ap. B He-
KOTOPbIX C/Ty4asx 3aKOHOAATENIbCTBO A0MNyCKaeT
NivweHne cobCTBEHHMKA ero TUTYNa UM BO3N0XKe-
HWe Ha Hero Heobxo4MMOCTU HECEHMA AOMOHU-
TeNbHbIX MMYLLLECTBEHHbIX NOTEPb U T.4,. Tak, co-
rnacHo cT. 235 MK P® y cobcTBEHHMKA MOXKET ObITb
OTUYXKAEHO HEABUKMMOE MMYLLLECTBO B CBA3M C
N3bATUEM 3eMeSIbHOTO Y4acTKa BBUAY €ro HeHag-
NeXKalllero Mcnonb3oBaHMA; MOXKET OblTb NPOU3-
BeAeH BblKyn 6eCcX03iMCTBEHHO COAEPHKUMbIX
KYNbTYPHbIX LEHHOCTEN U AOMALUHUX KUBOTHBbIX;
Yy COBCTBEHHMKA M3bIMAETCA 3eMe/IbHbIl Y4aCTOK,
€C/IM OH UCMNONb3YET ero TaKUM 06pa3om, YTo 3T
NPUBOANT K CHUMKEHUIO NI0A0POANA 3eMENb CeNb-
CKOXO3ANCTBEHHOro HasHaveHus (cT. 285 MK PO),
n ap. CnoBom, 1 B JaHHOM C/ly4ae BUAHO BOCMUTa-
Te/IbHOe 3HAa4YeHNe COOTBETCTBYOLWMX HOpM MK PO,

BoraTblil BOcnMTaTeNbHbIM apceHan npeaycma-
TpueaeTca B 1. 9 K P® B oTHOWEHUM HepelcT-
BUTENbHOCTU cAeNoK. TaK, HefeNnCTBUTENbHbI
MHUMbIE U NPUTBOPHbIE caenku (cT. 170 TK POD);
HeAeNCTBUTENbHbI CAE/KU, COBEPLUEHHbIE NOA,
BAMAHMEM 0BMaHa, HacKuAMA, yrposbl MAK Hebna-
ronpusaTHbIX 0bcToaTenbcTs (cT. 179 MK PO), n ap.

BocnuTtaTenbHoe BO34eNCTBME HA Y4aCTHUKOB
rpaXAaHCKMX NMPaBOOTHOLLEHWIA 3aMETHO TaKKe B
HOPMax MpaBa MHTENIEKTYa/IbHOM COBCTBEHHOCTU.
Mo obwemy npaBuay cybbekTbl, obnagatowme mc-
KNHOUYUTENbHBIM NPAaBOM Ha pe3ynbTaT UHTeNNeK-

Tya/ibHOW AeATeNbHOCTM, BNpaBe UCNO/b30BaTb
TaKOW pe3ynbTaT Mo CBOEMY YCMOTPEHUIO N100bIM
He NPOTMBOpPEYaLLMM 3aKOHY cnocobom. [pyrue
LA HEe MOTYT UCMO/1b30BaTb COOTBETCTBYIOLLNIA
pe3ynbTaT UHTeNNEKTYaIbHOM AeATeNbHOCTU 6e3
cornacua npasoobnagatens (cr. 1229 MK Po).

B TO *Ke BpemA B 3aKOHOZAaTeNbCTBE YKa3aH
Lenblil pag, cnyyaes, Korga pesynbTaTbl MHTENNEeK-
Tya/ibHOW AeATeNbHOCTU MOTYT UCNO/b30BaThCA
APYrMMU TNLAMKM He ToNbKo 6e3 cornacusa npaso-
obnagartens, Ho 1 6e3 BbINaTbl eMy BO3Harpa-
aeHwna: ct. 1272, 1273, 1274, 1275, 1276, 1277,
1278 n gpyrue MK PO.

Tak, B KauecTBe NpMmepa MOXKHO NPUBECTU
oAHO nonoxeHue cT. 1274 TK P® o ceoboaHom
NCMNo/Ib30BaHNU Npon3BeaeHNsA B UHGOPMALMOH-
HbIX, HaY4YHbIX, Y4€OHbIX UNU KYAbTYPHbIX LEensax
6e3 cornacus aBTopa U 6e3 BbiNiaTbl BO3HArpax-
OeHUA: 0 NpaBe CyOBEKTOB Ha LMTUPOBaHME B
OopuUrnHase U B NepeBoe B Hay4HbIX, MONEeMM-
YECKMX, KPUTUYECKMX, MHHOPMALIMOHHBIX, y4eb-
HbIX Lensx, A58 pacKkpbITMA TBOPYECKOro 3amblicia
aBTopa NpaBoMepHO 06HAaPOAOBAHHbIX NPOU3Be-
OeHUn B obbeme, NpeayCMOTPEHHbIM 3aKOHOM.

Ecnun 6bl Takoro npasa He 6bI10 Y APYrUX nL,
41O 6bIN1I0 BbI C HAYKOM, KPUTUKOM, Y4ebHbIM Npo-
Leccom u ap.? Bo3amoXKHOCTb MCNONb30BaHWUSA NPO-
n3BeaeHn 6es cornacua aBTopa u 6e3 BbiNAaThbl
BO3HarpaskaeHua Ana aBTopa ABASETCS orpaHuye-
HWEeM ero Npom3Bo/ia U B 3TOM MJIaHE BOCMUTAHK-
eM ero A1 *U3Hu B 0bectse, a ANs 4PYrUX AnL,
BOCNMTaTE/IbHOE BO34ENCTBME COOTBETCTBYIOLLUX
HOPM MNpaBa NPOABASETCA B TOM, YTO OHW YyBCTBY-
0T peasibHyto 3a60Ty 0 cebe, 0 CBOMX MHTEpecax.

Bonpoc o mecTe 1 3Ha4YeHMM BOCNUTATENbHOM
bYHKUMM rpakaaHCKO-NPaBoOBOM OTBETCTBEHHOCTU
ABASETCA AOBOJIbHO CNOPHbIM. MHOrMe uccneno-
BaTe/IM B TON UAN MHOW MHTEpPMNPETaLnmM yKasblBa-
tOT MPEeK e BCero Ha KapaTesibHO-NPEBEHTUBHYIO U
BOCCTAHOBUTE/IbHO-KOMMNEHCALMOHHYH QYHKLUMN.
BocnuTtatenbHan GyHKUMA 34eCb HE YNIOMUHaEeTCA.
[JarKe yKaszaHMe Ha NpeBeHLMI0 He AaeT BO3MOXK-
HOCTM rOBOPUTb O BOCMUTAHUM, MOCKO/bKY Mnpe-
BEHLMA MOXKET BbITb TO/IbKO CNeaCcTBMEM BOCMN-
TaHus.

B TO Ke Bpems psaf uccaefosatenei npusHaet
BOCMNUTATENbHYO GYHKLUMIO rpaxKaAaHCKO-NpaBo-
BOM OTBETCTBEHHOCTU. Tak, B. A. TapxoB yTBEpPXK-
Aan, YTo BOCNMTaTe/IbHOE BO3AENCTBUE ABNAETCA
rMaBHbIM, MO3STOMY OTBETCTBEHHOCTb HEPEAKO
BbIXOAMT 3a NpeAesibl BOCCTAHOB/IEHWUSI HAPYLLEH-
HOro coctoaHmnA2. O BaXXHOCTM BOCNUTATEIbHOM

12 Tapxos B. A. paskaaHckoe npaso : 061wan yacTb : Kypc ekumit. Yoa, 1998. C. 280-281.
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borpaHoBa E. E., bornaHos E. B.

I{0Huenmyaanb/e Hayana socnumamesnbHol ¢yHKuUU BPOCCUIjCKOM Zpa)KaGHCKOM U cemetiHom npase

dyHKUMM nucanm E. A. Pnenwnu?3, 0. C. Moddel?;
B. BapKanno nuweTt o NpuopmUTETHOM XapaKTepe
BocnuTaTeNbHON GyHKUMM® 1 ap.

OTBETCTBEHHOCTb MNpeXAe BCero oTparkaercs
B CO3HaHMM AnYHOCTU'®, a ocosHaHMe Heobxoau-
MOCTU cobt0aaTh 3aKOH, A06POCOBECTHO U Crnpa-
BEeA/IMBO OCYLLECTB/ATL CBOM NpPaBa, UCMOMHATb
06A3aHHOCTN M NOHMMATb BO3MOXHOCTb HacTyn-
NIeHnA HebnaronpMUATHbLIX NOCNeACTBUIA BO3MOMK-
HO TOJIbKO B MpoLiecce BocnuTaHma. MmeHHoO npo-
6enbl B BOCMUTAHMM M NPUBOAAT K HapyLLEHMAM
npasa. K. My3abibaeB oTmeyaeT BHELHIOW U
BHYTPEHHIOK CTOPOHbI COAEP*KaHMA OTBETCTBEH-
HOCTW. BHeLWHAA CTOPOHa NpeAcTaBAeHa B BUAE
COBOKYMHOCTM TpeboBaHUN, NpeabaABSEMbIX
0bwecTBOM K MLy (3aKoHbI, yKasbl MNpe3ngeHTa,
nocrtaHossieHus MNpaBuUTenbCcTBa). BHyTpeHHAA
CTOPOHaA BbiparkeHa B OCO3HaHUU cybbeKTOM
HeobxoaAnMOoCTM cobNtoAEeHNA YKA3aHHbIX Bbille
aKTOB 3aKOHOAaTeNbCTBA. BHYTpeHHAA cTOpoHa
ABNIAETCA NCUXONOTMUYECKUM COCTOSSHUEM OTBET-
ctBeHHocTnY,

HeT comHeHuMA B TOM, YTO Ba*KHbl U Heobxoau-
Mbl U KOMNEHcaUMoHHan GYHKLUMA, U KapaTenb-
Has, U BOCCTaHOBUTE/IbHaA, U Apyrue, HO onpe-
OeNnaoLWen camy CyLLHOCTb OTBETCTBEHHOCTM CO
BCEMM ee NOoC/NeACTBUAMM ABNAETCA BOCNUTATE b-
Haa yHKUMA. Hagnerkallee BocnmMTaHMe, TO €CTb
COOTBETCTBYHOLLEE NCUXO/IOTMYECKOE BO3AeNCTBME
Ha CybbeKTa, B MPUHLUMMNE, MOXKET UCK/IHOYUTb NpU-
MEHEHME K 1Ly HeBNaronpuATHBLIX NOCAeACTBUIA.
Ecnmn poroeopbl 6yayT A0NKHBIM 06pa3zom ncnon-
HATbCA, CyObEeKTMBHbIE NpaBa B COOTBETCTBYIO-
LWMX Npeaenax oCyLecTBAATbLCA, @ COOCTBEHHUKM
6yayT BNageTb, NoNb30BaTbCA U PacnopaKaTbca
CBOMM MMYLLECTBOM B pamKax, onpeaeneHHbIX
3aKOHOM, — BOMNPOC 06 OTBETCTBEHHOCTM He byaeT
BO3HMKATb.

13

C. 8-10.

0co6eHHOCTN peanu3aLun
BOCNUTATENbHOIN GYHKLUM B CBMENHOM NpaBe

Cneundurka BocnmtaTeNbHOM GYHKLUM B cemeit-
HOM MNpaBe Npex/e BCero NpoaABAAETCA B TOM, UTO
34eCb B KAYeCTBe BOCMMUTYEeMbIX NpeacTaBNeHbl [Ba
OCHOBHbIX CyObeKTa ceMeHOro npaga: poguTenu
N IeTM — M 3aKOHOAATe/IbCTBO OPUEHTUPOBAHO Ha
BOCMUTaAHMeE KaK AeTen, Tak u pogutenei. B nute-
paType BblCKa3aHbl Pas/iMyHble NO3ULMK O QYHK-
LUMaxX cemenHoro npasa. Tak, A. H. JIeBYLWKMH K
YKa3aHHbIM QYHKLMAM OTHOCUT pPeryiaTUBHYIO,
OXPaHUTENbHYIO, KapaTebHY0, CTUMY/IUPYIOLLYHO,
BocnuTaTenbHyo'®. HekoTopble aBTOpPbI yMeHb-
LUAKT KOZIMYECTBO CEMENHO-NPaBOBbLIX PYHKLUMMN
(KkapaTenbHan, BocCcTaHaBAMBAlOLWASA, BOCNUTATE b-
Haa'® unu Tonbko KapatenbHaa?®).

Ha Haw B3rnag, B CemeiHom Kogekce PP
B ewe 6onblen cteneHun, yem B K PO, npea-
CTaB/IEHbl HOPMbI, UMEIOLWME BOCMUTATENbHYIO
HanpaBaeHHOCTb. Tak, B n. 1 c1. 1 CK P® roso-
pUTCA O HEOBXOAMMOCTU YKPEN/IEHNA CEMbM,
NMOCTPOEHUA CEMENHbIX OTHOLWEHMIN Ha YyBCTBaX
B3aMMHOW Nt06BU M yBaXKEHMA, B3aUMOMNOMOLLM U
OTBETCTBEHHOCTU NEepes, CEMbE BCEX ee Y/IeHOB
1 T.4. Kak BUgMm, B yKazaHHOM HOpme npaBa uget
peyb 0 HOPMa/bHbIX Ye/I0BEYECKUX OTHOLLEHMUAX.
34ecb HEeT yKa3aHUi Ha COBCTBEHHOCTb, AOrOBOP,
Ha ToBapbl, ycayru n GUHaHCOBbIE CPeacTBa U T.4.,
KaK 3T0 nmeet mecto B CcT. 1 K P®. BHMuMaHue
AKLEeHTUPYETCS Ha HeXapaKTePHbIX ANA rpaXkaaH-
CKOTo npaBa KaTeropuax: B3aMmHas /Nt060Bb He
TONIbKO CYMPYroB, HO M BCEX Y/1IeHOB CeMbMU, yBa-
KeHue, B3aMMOMNOMOLLb M OTBETCTBEHHOCTb Ne-
pes cembeli ee Y1eHOB U Ap. — BCE 3TO, KOHEYHO,
ABNAETCA MOLLHbIM BOCMUTaTE/IbHbIM haKTOPOM
W ONs Cynpyros, U ANs AeTen, U ANsA BCeX oCTalb-
HbIX YeHOB cembW. CieayeT TaKKe NPUBECTU B
KayecTBe NpUMepa peannsaLmm BocnuTaTesibHOM
dYHKUMM NpaBuno, 3akpensieHHoe B n. 2 CK PO,

Gneliwuy E. A. 06Aa3aTenbCcTBa U3 NPUYMHEHUA Bpeda M M3 HeocHoBaTesibHOro oborauweHusa. M., 1951.

%4 Uogpgpe O. C. OTBETCTBEHHOCTb MO COBETCKOMY rpaxAaHckomy npasy. /1., 1955. C. 15, 27.

15

nep. ¢ nonbcK. M. : Mporpecc, 1978. C. 51-52.
16

17" My3dbibaes K. Ykas. cou. C. 8-10.

Bapkasno B. OTBETCTBEHHOCTb MO rpa*kaaHCKoMy npasa (Bo3melueHne Bpega — GyHKUMM, BUAbI, TPaHULbI) :

My30sbi6aes K. Mcuxonorns otseTcTBeHHocTU. J1. : Hayka, 1983. C. 3.

18 JlesywkuH A. H. CUCTEMHBIN Noaxos, K onpeaeneHnio pyHKLM cemeinHoro npasa // CemenHoe v 3KuamtHoe

npaso. 2013. Ne 1. C. 17-23.
19

*KunuwHoe npaso. 2010. Ne 1. C. 31-34.,
20

2005. Ne 1. C. 2-4.
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COrnacHo KoTopomy npusHaeTcsa 6pak, 3aKknto-
YEeHHbI TONbKO B OpraHax 3anmMcu akToB rpax-
[OAHCKOro COCTOAHMA U NpeacTaBasAoWwmMii cobol
CO03 MY}KUMHbI U KeHLWKHbI. Kak 3aecb He BO3-
MYTUTbCS «MPOCBELLEHHOMY» 3anagHoMy oblie-
CTBY, KOTOPOMY OY€E€Hb XOYETCH IMKBUANPOBATb
BCE TPAAMLMOHHbIE CEMENHbIE LLEHHOCTW Hallewn
CTpaHbl. K TOMy e NoCKoNbKy BpakK 3akntovaeTcs
B OpraHax 3anucu akToB rpaxAaHCcKoro cocros-
HMA, OaHHbI OpraH CTPOro KOHTPO/UPYET COo-
6nto4eHMe yCOBMIA 3aKA04YeHNs BpaKa: IMYyHoe
npuUcyTCTBME, B3aMMHOe A06poBO/IbHOE cornacue
MYKUUHbI U }KEHLLWHbI, AOCTUNKEHME UMK Bpay-
HOro BO3pacTa, CTporoe cobatogeHme NnpuHLMNa
MOHOraMmm, 3anpeT Ha Bpak mexay 6AU3KMMHK
poACTBEHHWKaAM Mo NPAMOM BocXoaALen 1 HUC-
XOAsLLLEN NUHUN N T. 4,

Cnepyet OTMETUTb HeobxoanmocTb cobatoae-
HUA onpeaeneHHon YecTHocTh (ao6pocoBecTHO-
CTW) 1L, BCTynarowmx B 6pak, B YaCTHOCTM ecu
04HO M3 NnLL, BCTyNatoLWmx B 6pakK, CKpbIao OT ApY-
roro /iMua Haanyume BeHepuyeckol 6onesHu nnm
BUY-mHdeKumn, nocnesHee Bnpase o6patnTbCA B
cya, c TpeboBaHMEM O NPU3HAHUKM BpaKa HeaencT-
BUTenbHbiM (cT. 15 CK P®D). lanee, B n. 3 cT. 1
CK P® 0co60 yKa3aHO Ha NpUOPUTET CEMENHOTO
BOCNMUTAHMA AeTe, 3a60Tbl 06 Mx 61arococToAHUN
1 pa3BuTMK, obecneyeHne NPUOPUTETHOM 3aLLUUTbI
npas 1 MHTEPECOB HECOBEPLUEHHONETHUX U HETPY-
[0CMOCOBHbIX Y1EHOB CEMbU U Ap.

B uenax 3awmTbl MHTEPECOB KeHbl U pebeHKa
YCTAHOB/IEHO NPABU/IO, COMNAaCHO KOTOPOMY MYK
He nmeeT nNpaBa 6e3 cornacua KeHbl Bo3byKaaTb
AeN0 0 pacTop*KeHun bpaka Bo BpemMsi bepemeH-
HOCTW ¥KEeHbl N B TEYEHME rofa Noc/sie POXKAEHUA
pebeHKa (cT. 17 CK P®). Bpauu 1 ncMxonoru roso-
PAT O Ba*KHOCTM Nepuoaa 6epemMeHHOCTU KeHbl
N BHYTPUYTPOBHOro passuTtua pebeHKa. Joka-
3aHO, YTO Y)Ke B NpeHaTaNbHOM nepuoae Hana-
KMBaeTCcA B3aumoaencTeme pebeHka ¢ maTepbio.
Mnopn cTaHOBUTCA YyBCTBUTENEH K cepauebneHnto
maTepu?l. OueHb BaXKHO, 4TOBbI MaTb B 3TO BpeMa
He MCNbITbIBaNa KaKNX-1MB0 3IMOLMOHANbHbIX NO-
TpAceHMN. Peb6eHOK B NepBbIi rod CBOel KU3HU
HyX/aeTcs B 0cO6OM K HEMY OTHOLLEHMU. Y Hero
B 3TOT NEPUOA, *KU3HN NPONUCXOAUT NepecTpolika
dU3NONOrNYECKMX MEXAHU3MOB AblXaHWA, NUTa-
HUA, Tepmoperynsaumm u ap. Cnosom, ctatba 17
CK P® HanpaBneHa Ha BOCMUTAHME ¥ MY*Ka OTBET-
CTBEHHOIO M J06POCOBECTHOIO OTHOLLEHUSA KaK K
JKEHe, TaK U K pebeHKy.

Mpun pacTopKeHnn 6paka cya, ecam CTOPOHbI
He MPUAYT K COrMalleHnto, ONpeaensaeT, C KEM U3
poauTenei byayT NPOXMBATL HECOBEPLUEHHONET-
HWe AeTu nocse pa3Boa, C KOro U3 poautenei u
B KaKMX pa3mepax B3bICKMBAOTCA a/IMMEHTbI Ha
aeten u gp.

BO3MOKHOCTb YCTAaHOB/IEHNA OTL,OBCTBA B
cynebHoM nopsaKe, Korga cya BrnpaBe NPUHATD
BO BHMMaHMe ntobble foKa3aTenbCTBa, C 40CTO-
BEPHOCTbIO NOATBEPKAAIOLLME NPOUCXOKLAEHNE
pebeHKa OT KOHKPETHOro /LA, HanpaB/eHa Ha
BOCMMUTAHWNE CEPbE3HOMO M OTBETCTBEHHOIO NOBe-
OEHUA MY>KUYMHbBI MO OTHOLLEHMUIO K XKEHLUHE.

PebeHOK MMeeT NpaBo Ha BOCAMTAaHWE CBOMMMU
poguTensamu, obpasoBaHue, BCECTOPOHHEE Pa3Bu-
THe, YBAaXKEHWE ero Ye/I0BEYECKOro AOCTOMHCTBA,
obecneyeHune ero MHTEPECOB, a TaK}Ke NPaBo Ha
06LLEeHNE CO CBOMMU POAUTENAMM U APYTUMU POA-
CTBEHHMKaMW. Poautenn o0b6a3aHbl obecneymBaTthb
3aLLNUTY NPaB M 3aKOHHbIX MHTEpPEeCcoB pebeHkKa.
OHM MmetoT NpaBa U 0683aHHOCTM MO BOCMUTAHUIO
n obpasoBaHuto geTen.

BarkHOe BocnuTaTeNbHOE 3HAYEHWE Ha poam-
TeNnen, feTen U Apyrux Y1eHoB CEMbU OKasblBatOT
HOpPMbI, onpeaenstowme NopPaaoK COAEpPrKaHMA
COOTBETCTBYOLWMX nL,. Tak, poantenm obssaHbl
cofeprkaTb CBOMX HECOBEPLUEHHONETHUX AEeTeN,
B MPOTUBHOM C/ly4ae C poguTenemn Uam ogHoro
M3 HUX B cyaebHom nopaake 6yayT B3bICKaHbI
a/IMMEHTbI B YCTAHOB/IEHHOM 3aKOHOM pa3smepe
(cT. 80, 81 CK P®). Kpome TOro, y pogutenen ectb
00653aHHOCTb Y4aCTBOBATH B AOMONHUTE/IbHbIX pac-
Xo4ax Ha aeTteli (Taxenan 6onesHb, yBeube, He0b-
XO4MMOCTb ONAATbl MOCTOPOHHErO yxo4a U Ap.
(cT. 86 CK POD)).

CemeliHOe 3aKOHOAATEeNbCTBO YCTAaHABIN-
BaeT 06A3aHHOCTb COBEPLUEHHONETHUX AeTel
npu onpeaeneHHbix 06CTOATENBCTBAX COAEPHKATb
CBOMX poauTeNel, a TaK¥Ke y4acTBoBaTb B Hece-
HWUW AONONHUTENbHbIX PAacXoA0B Ha HUX (cT. 87, 88
CK P®). 3akoHOM npeaycmoTpeHbl 06A3aHHOCTH
CYNpYyros 1 6bIBLUMX CYyNpPYyroB No B3aMMHOMY CO-
aeprkaHuto (ct. 89—92 CK P®). HakoHew, anMmeH-
THble 06A3aHHOCTM NPEeAYCMOTPEHDI TaKXKe Npu
onpeaenieHHbIX 06CTOATENBCTBAX B OTHOLIEHUM
OPYrMx YNeHoB cembu: BpaTbeB U cectep — no
COAEP!KaHMIO CBOUX HETPYAOCNOCOOHbIX U HEeCo-
BepLeHHONETHUX BpaTbeB u cecTep (cT. 93 CK PO),
AeAyWwKM 1 6abyLKM — No coaepaHMio BHYKOB
(cT. 94 CK P®d), 06A3aHHOCTb BHYKOB COAEpPKaTb
Aenywkry n 6abywky (ct. 95 CK P®) n gp.

21 Mcuxonorusa pasBuTUA M BO3pacTHasA ncuxosnorua : ydebHuk / nog pea. C. U. CambirvHa. Poctos H/[, : deHuKc,

2023. C. 133.
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I{0Huenmyaanb/e Hayana socnumamesnbHol ¢yHKuUU BPOCCUIjCKOM Zpa)KaGHCKOM U cemetiHom npase

B cnyyasx yKNOHeHMA poauTenen (oagHUMm mn3
HUMX) OT BbIMOJIHEHUA CBOUX 06A3aHHOCTEN OHMU
MOTYT ObITb ULIEHbI MW OFPAHUYEHbI B pOaM-
TenbCcKux npasax (ct. 69—77 CK P®). Tak, ocHo-
BaHMAMMU NIULLIEHUSA POANTENLCKUX MPaB ABNA-
IOTCA: YK/IOHEHME OT BbIMOJIHEHMA 0bA3aHHOCTEN
poauTenen, B TOM YMCae 310CTHOE YK/IOHEHWE OT
ynnaTbl a/IMMEHTOB; OTKa3 B3ATb CBOero pebeHka
M3 poanUAbHOro Aoma INbo MHOM MeaULMHCKOM
opraHusaumu, obpasoBaTesibHOM OpraHn3aLmm
WA U3 UHbIX aHAZIOMMYHbIX OpraHusaumii 6es yea-
KUTENbHOWN MNPUYMHbI; 310ynoTpebieHme cBOMMMU
POAUTENbCKUMM NPaBaMM; KecToKoe obpalleHue
C AeTbMU, B TOM YnUC/e ocyLLecTBeHne dpusmye-
CKOTO MM MCUXMYECKOTO HacuAma Hag AEeTbMM,
MOKYLLUEeHMWe Ha X NOJI0BYI HENPUKOCHOBEHHOCTb
nap.

YKa3aHHble OCHOBAHMUSA NINLIEHUA POLUTENb-
CKMX NpPaB CBUAETENbCTBYIOT O MOPaJIbHOM pacny-
LLLEeHHOCTM COOTBETCTBYIOLWMX pOoAUTENEN, O HeAO-
NyCTUMOCTM OCTaB/eHMA pebeHKa y HUX; B TaKKX
CNly4asnXx He TOJIbKO He MoXKeT BbITb BOCNMUTAHMA
OETeN C UX CTOPOHbI, @ NPOCTO OMAacHO Ans AeTel
OCTaB/E€HME UX Y AaHHbIX 1L, BocnntaTenbHbIi
XapaKTep 3TUX HOPM HEBO3MOXKHO HE NPU3HaTb,
Tem 6onee YTO COOTBETCTBYHOLLME HOPMbI NpaBa
OPUEHTUPOBAHbI HE TOJIbKO Ha Ha3BaHHbIX POAU-
Tenen, HO M Ha Bcex Apyrux nanu. OagHako ans
Hen06pPOCOBECTHbIX PpoAMTENEN 3aKOH OCTaBAseT
BO3MOXHOCTb BOCCTaHOB/IEHUA B POAUTENBCKUX
npaBax, eC/iM OHW U3MEHST CBOe noBeaeHue, 06-
pa3 }KM3HUW U OTHOLLEHME K BOCMUTAHMIO pebeHKa
(cT. 72 TK P®). laHHasa Hopma npasa ycuaneaet
BOCNUTaTeNbHOe 3HayeHue cT. 69 CK PO, npeny-
CMaTpMBatoLLEN OCHOBAHUA INLLEHUA POaUTESb-
CKMX npas (Hanpumep, BCneaCcTBUE OMacHOro ans
AeTel noBeAeHUA poanTenen, Ho NPU OTCYTCTBUM
OCHOBAHMMN ANA NNWEHUA UX NN OLHOTO U3 HUX
poauTenbckux npas). Kak BuaMMm, B ctatbe 73

CK P® TakKe npeaycMoTpeHa CaHKLMA 33 HEHAA-
Nlexallee nosefeHne poguTeneit, No3Tomy U oHa
HanpaB/ieHa Ha NepeBOCNUTaHWe poauTeneil; B
TOM CNyyae, ecnv poguTenn U3MeHAT CBOe nose-
OeHue, orpaHNUYeHne poanTENbCKUX MPaB MOXeT
6bITb OTMeHeHo (cT. 76 CK PO).

3aknyeHue

CnepyeT Nnpu3HaTh, YTO BOCNUTaTeIbHasA GYHKLMA
He TO/IbKO M3BECTHA rPaXKAaHCKOMY U CEMENHOMY
npasy, — OHa ABNAETCA OCHOBHOW, onpeaenato-
wen pyHKUMEN POCCUIMCKOTO rpa*KaaHCKOro 1
cemeinHoro npasa. [laHHaa GyHKUMA HanpaBieHa
Ha BOCMUTaHME MU NepeBOCMUTaHNE CYObEeKTOB
rPa4aHCKOro M CeMeNHOro NpaBsa B LOKHOM ANA
obuiecTBa HanpasaeHun. OA4HaKo, Ha Hall B3rnAg,
Heobxo0AMMO 3aKOHOAATENbHOE NPU3HAHME BOCMU-
TaTeNbHbIX PYHKLMIA rpaXKaaHCKOro U CEMENHOro
npasa. 3TO MOXKHO PELINTb NOCPEACTBOM pasme-
weHus B 'K PO n CK PO npeambyn, rae B uncne
NPOYMX 33434 M HAaNPaBAEHWUN COOTBETCTBYHOLLMX
3aKOHO4aTeNbCTB YKa3aTb Ha BOCNUTATE/NIbHYIO
dyHKUMIO. BocnuTaHne — 3To NyTb NpeogoneHun
YKMBOTHOIO Hayasa B YeNOBEKe, NPUObpeTeHns nm
4e/sI0BEeYHOCTU, CTAHOBNEHUA YenoBeKa. [lepeKTbl
BOCMWUTAHMWA, aHTUTYMAHHOE ero HanpasaeHue ecTb
pacyenoBeyMBaHWE Ye/I0BEKA, BO3BPAT €ro B TOM
WKW NHOM Mepe B }KMBOTHOE COCTOAHME, K XapaK-
TEPUCTUKAM, MPUCYLLUM }KUBOTHOMY.

Havanamu BocnutatenbHbIX GYHKLMA B poC-
CUMCKOM Fpa*kKAaHCKOM M CEMeMHOM npase
ABAAOTCA NPUHLMUNbI LOOPOCOBECTHOCTH, Crpa-
Be4/IMBOCTU, COYETaHMA IMYHbIX UHTEPECOB C
06L,ecTBEHHBIMM, MOCKOJIbKY HE/b3A KUTb B 00-
Lectse U bbITb cBOHOOAHBIM OT 0OLLECTBA; CyLLUe-
CTBOBaHMeE Ye/I0BEKa Kak BMOCoLManbHOro cyLe-
CTBa BHe 06L,eCTBA HEBO3MOMKHO.

CMUCOK NUTEPATYPbI

BepmaH I [x». 3anagHana Tpaanuma npasa: anoxa ¢opmmpoBaHua : nep. ¢ aHra. M. : Hopma, 1998. 624 c.

boedaHos /. E. CnpaBeANMBOCTb KaK OCHOBHOE Ha4yano rpaxLaHCKO-MPaBOBOM OTBETCTBEHHOCTM B POCCUN-
CKOM U 3apybexkHom npaBe : aBToped. AMUC. ...4-pa topua. Hayk. M., 2014, 56 c.

bozdaHos . E. 3sontoyus epardaHCKO-Mpasosoli omeemcmeaeHHOCMU C NO3UyuUU crpagedausocmu: cpas-
HumesbHo-npasoeol acrekm : MoHoz2pagus. M. : [pocriekm, 2015. 304 c.

bo2daHosa E. E. o6poCcoBeCTHOCTb M NPaBO Ha 3alMTY B AONOBOPHbLIX OTHOLWeHUAX. M. : lOHnTK-AaHa :

3akoH 1 npaso, 2010. 159 c.

Bapkasnao B. OTBETCTBEHHOCTb MO rpaXkAaHCKOMY NpaBy (Bo3melleHue Bpeaa — GpYHKLMU, BUAbI, TPAHULLbI) :

nep. c nonbck. M. : Nporpecc, 1978. 328 c.

lezeno I B. @. dDunocodpua npasa. M. : Mbicab, 1990. 524 c.

Tom 77 N 6 2024

43



44

YACTHOE NPABO
JUS PRIVATUM

usuHckaa . H. OcobeHHOCTM GpYHKLMIA IOPUAMYECKON OTBETCTBEHHOCTH B cemeliHom npase // CemeiHoe
M XuanwHoe npaso. 2010. Ne 1. C. 31-34.

MpaxAaHcKoe npaso : yuebHuMK. YacTb nepsad. T. 1 / nog pea. E. E. borgaHosoit. M. : MpocnekT, 2020. asa 1:
MoHATMeE rpakaaHcKoro npasa (aBTop rnasbl — B. A. MuKkpiokos). C. 6—42.

Uogpgpe O. C. OTBETCTBEHHOCTb MO COBETCKOMY rpakAaHcKkomy npasy. /1. : U3a-Bo JIeHUHTpaACcKoro yHuBep-
cuteTa, 1955. 311 c.

Kapxanes [l. H. OxpaHuTenbHoe rpaxgaHckoe npasooTHoweHue. M. : CtaTyT, 2009. 332 c.

JlesywkuH A. H. CUCTEMHbIN NOAX0A, K onpeaeneHnto yHKLMIM cemeiHoro npasa // CemeliHoe v KuauiHoe
npaso. 2013. Ne 1. C. 17-23.

JleoHmees A. H. Mpobnembl pa3sutma ncuxuku. M. : Usg-so MIY, 1981. 584 c.

My30sbi6aes K. Mcuxonorns oTBeTcTBeHHOCTU. J1. : HayKa, 1983. 240 c.

Mcuxonorua passuTuA U Bo3pacTHas ncuxonorus : ydebHuk / nog pea. C. U. CambirnHa. Poctos H/L, : PeHuKc,
2023.317 c.

Pedopma obszaTesibcTBEHHOTO Npasa Poccun: npobaembl n nepcnektussl : moHorpadus / nog pea. E. E. bor-
AaHoow. M. : MpocnekT, 2018. § 1.1. Npob6aembl peuenumm 3apybeRkHbIX NPaBOBbIX HOPM Y KOHCTPYKLUI B
poccuiickom 0ba3aTenbCTBEHHOM npaBe (aBTop naparpada — E. E. boraaHoga). C. 18—-44.

Tapxos B. A. [paxaaHckoe npaso. O6wasn yacTb : Kypc aekuumit. Yda, 1998. 330 c.

®netiwuy E. A. 06A3aTenbCcTBa U3 NPUYMHEHUA BPeAa U U3 HEOCHOBAaTeIbHOTo oboralueHus. M. : Toc. n3a-so
topuamyeckoi nntepatypsl, 1951. 239 c.

Yuyepoesa /1. E. CemeiHO-NpaBoBan OTBETCTBEHHOCTb B cemeiiHoM npase // CemelnHOe 1 XUauLLHOe NpaBo.
2005. Ne 1. C. 2-4.

AKkoeses B. @. [paxAaHCKO-NPaBOBOM MeTOA peryanpoBaHma obLecTBeHHbIX OTHOWEHWIA. 2-e u3a., 40n.
M. : CratyT, 2006. 240 c.

REFERENCES

Berman GJ. The Western tradition of law: the epoch of formation. Trans. from Eng. Moscow: Norma Publ.;
1998. (In Russ.).

Bogdanov DE. Justice as the main principle of civil liability in Russian and foreign law: Author’s Abstract. Dr. Sci.
Diss. (Law). Moscow; 2014. (In Russ.).

Bogdanov DE. The evolution of civil liability from the perspective of justice: A comparative legal aspect.
Moscow: Prospekt Publ.; 2015. (In Russ.).

Bogdanova EE. Good faith and the right to protection in contractual relations. Moscow: Unity-Dana: Zakon i
pravo Publ.; 2010. (In Russ.).

Bogdanova EE. Problems of reception of foreign legal norms and constructions in the Russian law of obligations.
Bogdanova EE (ed.). Moscow: Prospekt Publ.; 2018. (In Russ.).

Chicherova LE. Family and legal responsibility in family law. Family and Housing Law. 2005;1. (In Russ.).

Fleischitz EA. Obligations arising from harm and unjustified enrichment. Moscow: State Publishing House of
Legal Literature; 1951. (In Russ.).

Glivinskaya IN. Features of the functions of legal responsibility in family law. Family and Housing Law. 2010;1.
(In Russ.).

Hegel GVF. The philosophy of law. Moscow: Mysl Publ.; 1990. (In Russ.).

loffe OS. Responsibility under Soviet civil law. Leningrad: Publishing House of the Leningrad University; 1955.
(In Russ.).

Karkhalev DN. Protective civil legal relationship. Moscow: Statute Publ.; 2009. (In Russ.).

Leontiev AN. Problems of mental development. Moscow: Publishing House of Moscow State University; 1981.
(In Russ.).

Levushkin AH. A systematic approach to defining the functions of family law. Family and Housing Law. 2013;1.
(In Russ.).

Mikryukov VA. Chapter 1. The concept of civil law. In: Bogdanova EE (ed.). Civil law. Part one. Vol. 1. Moscow:
Prospekt Publ.; 2020. (In Russ.).

Muzdybaev K. The psychology of responsibility. Leningrad: Nauka Publ.; 1983. (In Russ.).

Tom 77 N2 6 2024



borpaHoBa E. E., bornaHos E. B.
KonyenmyansHsle Hayana socnumamenbHol yHKYUU 8 POCcUlickom 2pax0aHcKom u ceMeliHOM npage

Samygin Sl (ed.). Developmental psychology and age psychology. Rostov-on-Don: Phoenix Publ.; 2023. (In
Russ.).

Tarkhov VA. Civil law. General part: a course of lectures. Ufa; 1998. (In Russ.).

Varkallo V. Liability under civil law (compensation for damage — functions, types, boundaries). Trans. from
Polish. Moscow: Progress Publ.; 1978. (In Russ.).

Yakovlev VF. The civil law method of regulating public relations. 2nd ed. Moscow: Statute Publ.; 2006. (In Russ.).

WHOOPMALIUA Ob ABTOPAX

borgaHoBa EneHa EBreHbeBHa, JOKTOP HOpUANYECKUMX HayK, Npodeccop, npodeccop Kadeapbl cEMenHoro
M KUAULLHOTO NpaBa, npodeccop Kadeapbl MHTENeKTyanbHbIX MpaB MOCKOBCKOro rocyAapCTBEHHOMO
topuanyeckoro yHmsepcuteTa umenun O.E. KytadumHa (MIHOA)

4.9, CapoBas-KyapuHckan yn., r. Mocksa 125993, Poccuiickaa dPegepauma

eebogdanova@msal.ru

BorpaaHoB EBreHunii Bnaaummposuy, LOKTOP HOPUANYECKUX HayK, Mpodeccop, npodeccop Kadeapbl
rpakKAaHCKO-MPaBOBbIX ANCUMNANH POCCMIACKOrO 3KOHOMUYECKOTO YHMBEpPCUTeTa MmeHu I.B. MnexaHoBa
4. 36, Kopn. 8, CTpeMsAHHbIN nep., r. Mockea 117997, Poccuiickas ®epepaums

bogdanov.de@yandex.ru

INFORMATION ABOUT THE AUTHORS

Elena E. Bogdanova, Dr. Sci. (Law), Professor, Department of Family and Housing Law; Professor, Department of
Intellectual Property Rights, Kutafin Moscow State Law University (MSAL). (MSAL), Moscow, Russian Federation
eebogdanova@msal.ru

Evgeny V. Bogdanov, Dr. Sci. (Law), Professor, Department of Civil Law Disciplines, Plekhanov Russian University
of Economics, Moscow, Russian Federation
bogdanov.de@yandex.ru

Mamepuan nocmynun 8 pedaxkyuto 3 pespana 2024 e.
Cmames nony4yeHa nocse peyeHuposarHusa 14 masa 2024 a.
lMpuHama k neyuamu 15 masa 2024 e.

Received 03.02.2024.
Revised 14.05.2024.
Accepted 15.05.2024.

Tom 77 N 6 2024

45



46

YACTHOE NPABO
JUS PRIVATUM

DOI: 10.17803/1729-5920.2024.211.6.046-056

B. A. Mukptokos
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[peaenbl aHanoruu B yCTaHOB/I@HMM NPABOBbIX
nocneAcTBUit GUKTUBHOrO pa3Boja

Pe3tome. B poccuitckoi 1 3apybexkHon cemenHo-NpaBoBOM peasibHOCTU WNPOKYI0 PacnpoCcTPaHeHHOCTb Npu-
obpena npakTMKa HeLeneBoro UCNosib3oBaHUA Pa3BoAoB. MNpun o6LLel BHUMATENBHOCTM NpaBa K GUKTUBHbLIM
IOPUANYECKM 3HAYMMbIM ABJEHUAM B YCNIOBUAX HOPMATUBHOM HeomnpeseneHHOCTU NMOHATUA, MPU3HAKOB U
nocneacTsmii GUKTUBHOCTM pacTopKeHua Bpaka TpebyeTca NPOBEPUTb U YHECTb BOSMOXHOCTU aHAOMMM Kak
TPaAWLMOHHOrO CPeLCTBa BOCMONIHEHMA NPABOBbIX NPo6esoB B YaCTHOMNPABOBOM PEryIMPOBAHUN NPUMEHMU-
Te/IbHO K Npobsieme OTCYTCTBMUA 3aKOHOAATE/IbHOrO PEryIMPOBaHUA IOPUANYECKMX NOCNeACTBUIA PUKTUBHDIX
pa3BogoB. Mpu 3STOM MEeTOZ, aHa/I0TUKU MOKET U AONKEH BbICTYNUTL HE TO/IbKO OAHUM U3 0OBEKTOB U3yYeHUA,
HO W CPEACTBOM LOCTUMKEHMUA HAYYHOrO pe3ynbTaTa. MccnegoBaHme CTaBUT M OTBEPraeT Hay4yHyto runotesy ob
AHANIOrMYHOCTM HOPMATUBHO He onpeaeneHHbIX NOCNEACTBUIA MOPOYHOCTU Kay3bl PUKTUBHOIO passoda U ype-
rYNIMPOBAHHbIX NOCNEACTBUN GUKTUBHOTO BpaKa. B TO e Bpemsa aBTOP MOKa3bIBAaET aKTUBHYIO MOOKUTE/bHYO
pOJib aHAaNOrMK NpaBa B COCTAaBE U CPEACTB YPEryIMPOBAHNA CEMENHO-NPABOBbLIX CMOPOB, N METOA0B NPOTU-
BOAENCTBMA He[06pOCOBECTHOMY NOBEAEHMIO MPU pacTopXKeHMM Bpaka 6e3 Lenu ero npekpalleHms. 3Hauu-
MOCTb PaboTbl NPOABAAETCA B ee CNOCOBHOCTU AOKTPUHANBHO NOALEP!KATb BO3AEPKAHME 3aKoHo4aTeNsA oT
HenocpeaCcTBEHHOTO HOPMATMBHOTO 3aKPENIeHNA KpuTepreB GUKTUBHOTO pa3Boaa, ero HegenCcTBUTENIbHOCTH.
OZHOBPEMEHHO C 3TUM B CTaTbe yKa3aH NyTb CUTYaLMOHHOIO NpeoaoneHUA HeonpeaeneHHOCTU paccmaTpmBae-
MOTO MOHATUA C MOMOLLbIO aHAIOMMKM NPaBa.

KntoueBble cnoBa: GUKTUBHbIN BpaK; GUKTMBHBIN pa3Bod; HegobpocoBecTHOe NoBeAeHWe; NpaBoBan Heornpe-
[eN1eHHOCTb; aHaNorMA 3aKOHa; aHaNornA npasa.

Ona uutnposaHua: Mukptokos B. A. Mpeaenbl aHas0rMm B YyCTaHOBIEHUM NPABOBbIX NOCNEACTBUIN GUKTUBHOFO
passoga. Lex russica. 2024. T. 77. Ne 6. C. 46-56. DOI: 10.17803/1729-5920.2024.211.6.046-056

The Limits of Analogy in Establishing the Legal Consequences of a Fictitious Divorce

Viktor A. Mikryukov,
Kutafin Moscow State Law University (MSAL)
Moscow, Russian Federation

Abstract. In the Russian and foreign family legal reality, the practice of inappropriate use of divorces has become
widespread. With the general attention of law to fictitious legally significant phenomena in the context of
normative uncertainty of the concept, signs and consequences of fictitious divorce, it is necessary to check and
take into account the possibilities of analogy as a traditional means of filling legal gaps in private law regulation
in relation to the problem of the lack of legislative regulation of the legal consequences of fictitious divorces. At
the same time, the method of analogy can and should act not only as one of the objects of study, but also as a
means of achieving a scientific result. The study raises and rejects the scientific hypothesis about the similarity of
the normatively undefined consequences of the depravity of the causa of a fictitious divorce and the regulated
consequences of a fictitious marriage. At the same time, the author shows the positive role of the analogy of
law as part of the means of settlement and family law disputes and methods of countering unfair behavior in
marriage dissolution without the purpose of its termination. The significance of the work is manifested in its
ability to doctrinally support the legislator’s abstinence from direct normative consolidation of the criteria of a
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fictitious divorce and its invalidity. At the same time, the article indicates the way to situationally overcome the
uncertainty of the concept under consideration using the analogy of law.
Keywords: fictitious marriage; fictitious divorce; unfair behavior; legal uncertainty; analogy of the law; analogy

of law.
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BBepeHue

Ha 6pauHble cTaTycbl (6paka anbo passosa) Bamsa-
0T MHOTME GaKTOpPbI, BKAOYAA reHeTUYeCcKue u
naxe akonormnyeckme®. OHaKo BHe 3aBUCUMOCTM
OT CTPaHbl peleHns o 3aKo4eHnn bpaka, o nNpo-
[ONKEHUN OCTaBaTbCcA B HeM 1Mbo 0 ero pacTop-
YKEHUM NpesonpesensatoT 3a4acTyio UCKAOYUTENb-
HO SKOHOMMYECKMe BbIroapl’. MIMEeHHO 3KoHOMMA
3a CYeT NPOoXKMBAHUA B Nape U o6beanHeHns A0MO-
X03ANCTB CO34aeT CTUMYA K BCTYMN/EHUIO B 6pak,
M Haob60opoT, NPobAEMbI, CBA3AHHbIE CO CBOOOA-
HbiM 06opoTOoM B chepe obecneyeHma AOMALLHUX
KONNEKTMBHbIX 61ar, MOryT MPUBECTU K pa3Boay-.
Mpur 3TOM [OCTAaTOYHO PAcNpPOCTPAHEHbI CUTYaLLMMK,
KOraa AenCTBUTENBHBIE CYNPYTY HE OTKA3bIBatOTCA
OT NPEeUMYLLLECTB BEAEHMA COBMECTHOTO CYNpyKe-
CKOTrO X03514CTBa M He NPeKpaLLaloT BeCTU OCHOBaH-
HYIO Ha 3aperucTpupoBaHHOM Bpake cemeiHyto
¥U3Hb (POXKAOT M BOCMUTbIBALOT AETEN, NOMOratoT
ApYr Apyry), Ho NbiTatoTcA nocpeacTsom Gopmab-
HOrO pacTopKeHna bpaka LOCTUYb COOTBETCTBYIO-
LLMX UMYLLECTBEHHbIX YAYy4YLIEHUIA, B TOM Yncne
nyTem obpeTeHnsa JOCTYNa K COLLMANbHbIM SIbroTam
1 nocobuam, T.e. pa3BoaaTcs GUKTUBHO.
MoCKoNbKY MPaBO UCTOPUYECKU UCTbITbIBAET
NnoTpebHOCTb B KBaIMDUKALUU GUKTUBHBIX OPU-

ANYECKM 3HAUYMMbIX ABNEHUI (HaKTOB, COCTOAHMIA),
0CcobeHHO Tex, KOTopble BCTYMNaloT B MPOTUBOpPEYME
C [eNCTBYIOLMM 3aKOHOAATENbCTBOM* unu conps-
}KeHbl C 06X0A40M 3aKOHa>, MOCTO/NbKY OTCYTCTBUE
NPAMOTo pPeryiMpoBaHna NopsaaKa U NocieacTBuUi
yCTaHOBNEHUA PUKTUBHOCTM Pa3BOAA Bbi3blBaeT
MHTEpPEC K BOMPOCY O BO3MOMXKHOCTU NPUMEHEHUA
HOPM, Peryampyomx cxogHole (GUKTUBHbBIE) OT-
HoLWeHMA (BKAtOYas HOPMbl 0 GUKTUBHOM Bpake)
B NOpPAAKE aHaNormu.

[unortesa

Bo Bcem mupe pUKTUBHbIE pa3Boabl] Hapaay ¢
dMKTUBHBIMM Bpakammn®] cTanmn ogHMM M3 Knaccu-
YyecKnx 0b6xoaHbIX cnocoboB pelleHUa obycnos-
JIEHHbIX B OCHOBHOM 3KOHOMMUYECKMMU NPUYMHA-
MW MUTPALMOHHBIX MPobaemM, CBOEro poaa TeXHO-
Nlornei NoBceaHEBHOrO NepecevyeHms rpaHnLbl
(bordering)’, cpenctsom obneryeHma nonyveHma
paspeLleHnsa Ha BpeMeHHOe NPOoXKMBaHNE B UHO-
ctpaHHom rocyaapctee®. B Kutae opopmnerue
BpeMeHHOro (pUKTUBHOro) pa3BoAa, HaLleIeHHOro
Ha TO, YTObbI M36eKaTb BbICOKMX CTABOK MO MMNO-
TEYHbIM KpeauTam 1 HanoroobnoxeHusa, apaseTca
«HEerN1acHbIM NPaBUIOM» PbIHKA HEABMMXMMOCTU

1 Marriage and divorce: A genetic perspective / B. A. Jerskey, M. S. Panizzon, K. C. Jacobson [at al.] // Personality
and Individual Differences. 2010. Vol. 49. Iss. 5. P. 473-478.

Behavioral Sciences. 2nd ed. 2015. P. 829-834.

Weiss Y. Family Theory: Economics of Marriage and Divorce // International Encyclopedia of the Social &

3 Barham V., Devlin R., Yang J. A theory of rational marriage and divorce // European Economic Review. 2009.

Vol. 53. P. 93-106.

4 TaHumos O. B. Pazsutne dpuKkumin B Hoselwwee spems (onbiT Poccunn) // Uctopusa rocyaapctsa u npasa. 2014,

Ne 16. C. 52-56.

bapaHos B. M., Penbes A. . ObwenpaBoBoit peHOMeH «06X0z 3aKOHa»: MOHATUE U COOTHOLLEHME CO CMEX-

HbIMW ABIeHnAMM // BeCTHUK YHUBepcuTeTa NpoKypaTtypbl Poccuitickot ®egepaunn. 2023. Ne 5. C. 39-46.

KopHunoesa T. B., ®edoposa A. B. PUKTUBHbIN Bpak Kak cnocob HesakoHHoM murpauun // lus Publicum et

Privatum : ceTeBOW Hay4HO-NPaAKTUYECKUIA }KYPHaN YacTHOro 1 nybanyHoro npaea. 2022. Ne 4 (19). C. 87-96.
7 Wemyss G., Yuval-Davis N., Cassidy K. «Beauty and the beast»: Everyday bordering and «sham marriage»
discourse // Political Geography. 2018. Vol. 66. P. 151-160.

AnennaumnoHHoe onpeaeneHune CaHKT-lNeTepbyprckoro ropoackoro cyaa ot 17.06.2021 Ne 33-13092 (3aech

W fanee B CTaTbe, €C/IM HE YKa3aHO MHOE, HOPMATMBHbIE AOKYMEHTbI M MaTepualsibl cyaebHOM NPaKTUKKU Npu-

BoaaTcsA no CMNC «KoHcynbTaHTMAOCY).
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ropoAoB, KOTOPbIE MMEIOT OrpaHUUYEHMA Ha NOKYynN-
KY HEABUXMMOCTK, TakMxX Kak LlaHxait n NMekunH®,

[nsa Poccum xapakTepHo cTpemieHme pUKTUB-
HO NpeKpalatowmx 6pak cynpyros pewmnTb Cun-
TAOLWMIACA KTUMUYHBIM POCCUNCKUMY KUNULLHbIN
BOMPOC, B TOM YMC/e NyTeM AOCTYNa K y4acTuio B
rocyAapCTBEHHbIX XUAULLHbIX MPOrpammax, npo-
OBVXKEHUA B 04Yepean Ha NoslyYeHMUe CoLManbHOro
wmnball. Mmeet mecTo npakTUKa GUKTUBHbLIX pas-
BOAOB A/1A 3aLWMTbl OT AABIEHMA CO CTOPOHbI KpU-
MMWHaNbHbIX Kpyrosll,

B UcnaHuu cynpyru, nmerowme geten ao-
LUKONIbHOTO BO3pacTa, GUKTUBHO Pa3BOAATCH,
YyTOBbI UX 4ETU MONYYMAU MECTA B IyHLINX (Hau-
6onee ygobHbIX) LWKoNAx (B COOTBETCTBUM C AENCT-
BYHOLLEN cUCTEMOM 6annoB AeTn pasBefeHHbIX
poauTenen noay4yatoT ABa AMWHKUX 6anna, KoTo-
pble Y4MUTbIBAKOTCA YUHOBHMKaMM OpraHoB obpa-
30BaHMA NPU NPUHATUM PELIEHMA O TOM, B KaKyt
LWKONY ONpeAennTb TOro UAn nHoro pebexka)'?.

B CLLA n3BecTHOCTb B Hay4HbIX Kpyrax obpena
cepuna cyaebHbix pa3bupaTenbCcTs, CBA3AHHbIX C
TEM, YTO aBMAKOMMNAHWU YBOAbHANN PabOTHUKOB
3a TO, YTO OHM OCYLLECTBUAN PUKTUBHbIE Pa3BOAbI
CO CBOMMM CYMpyraMu C LLeNbto NONyYeHUsa A0CTy-
na K NeHCUOHHbIM Nocobusam NUNoToB (bbiBLIME
cynpyru Benu cebna He Tak, Kak nogobaeT npu pac-
TOP*KEeHUWN BpaKa, NPOAO/KANN COXKUTENBCTBO-
BaTb, BCTYMWAWN B NOBTOPHbI Bpak BCKope nocne
nosly4yeHua eAUHOBPEMEHHOM BbIiNAATbl U, MO
cyT!, Benn cebn Tak, Kak byaTo pasBoga HMKoraa
He 6b110)13,

Becbma yacTbiM NOBOAOM ANA GUKTUBHOIO
pacToprkeHus bpaKa OKasbiBaeTca NOTPebHOCTb
B COKPbITUWN 4,0X0A0B, HAXKUTLIX NPOTUBOMNpPAaB-
HbIMM cnocobamu, U NpeaoTBPALLEHUN YyTPaTbI
MMYLLECTBA, UCMONb3YEMOro OAHUM U3 CYNpyros

B NpeAnpPUHUMATENbCKON AeATenbHOCTM, Kak
no TpeboBaHUAM KpPeauTopOoB, Tak U Npu 06bek-
TMBM3ALMM HErAaTUBHbIX KOMMEPYECKMX PUCKOB.
JetictBuTenoHo, B Poccn MOXKHO 06HapyKnTb
Hemano cyaebHbix Aen, NoaTBepKAatoLWMX YKa-
3aHHYIO NPaAKTMKY MCNONb30BAHUA 3aNKMCK O pac-
TOpKeHuKn bpakKa, Koraa, K Npumepy, HeZIBUKMMOE
UMYLLECTBO COTPYAHUKOB OPraHOB BHYTPEHHMX
H&ilodpopmnaeTtca Ha UMA COXKUTENA, C KOTOPbIM
npeaBapuUTebHO Obl ocyecTB/ieH PUKTUBHbIN
pa3soal’, uam Korga npeanpuHUMaTenu, npuse-
YeHHbIe K YrO0BHOMN OTBETCTBEHHOCTU, C MOMO-
b GUKTMBHOIO pPacTop»KeHus Bpaka «cnacarT»
MMYLLLECTBO OT MpeTeH3nii KpeanTopos®,

HecmoTps Ha BbICOKYHO CTeMeHb pacnpocTpa-
HEHHOCTM cnyYaeB UKTUBHOIO pacToprKeHus bpa-
Ka, pOCCUIACKoEe ceMeliHOe 3aKOHOAATeIbCTBO, CO-
06pa3HO aMUrPaLLUOHHBIM HOPMATUBHbIM aKTam
psafaa 3apybekHbIX CTPaH, AaeT UCKAKYUYUTENbHO
noHATME GUKTUBHOIO HBpakKa.

B cootBetcTBuM c n. 1 cT. 27 CemenHOro Ko-
hekca PO puKkTMBHBIM npusHaeTca 6pak, ecnm
Cynpyru uav oguH U3 HUX 3aperncTpupoBanu ero
«b6e3 HamepeHMa co3gaTb CeEMbto». AHanorny-
HbIM 06pa3som PUKTUBHOCTb BpaKa Kak bpakKa
«be3 KenaHms BECTU COBMECTHYIO XU3Hb» onpe-
penaetca B €T. 117 3akoHa Asctpuun «O noamummn
no Aenam MHocTpaHues» (B KauecTse Hanbonee
YKECTKOW Mepbl HaKa3aHMA 3a 3aKkatoveHne PUK-
TUBHOrO H6paka AaHHbIM 3aKOH NpeaycmaTpuBaeT
nnweHue csoboabl cpokom ao Tpex net)Y’. B ceoto
oyepesb, COrNACHO 3aKOoHY 06 MMMUTpaLUK U
rpaxkaarctae CLUA (INA), SEC. 275 (8 U.S.C 1325)*8
OUKTUBHBIM (M HaKasyeMbIM NULLEHNEM CBOOOAbI
Ha CPOK [0 NATK neT Anbo Wwrtpadom B pasmepe A0
250 Tbic. Aonn.) bpakom cuntaetca ntoboi 6pak,
KOTOPbIN Bbla 3aKNOYEH «C €AUHCTBEHHOM Le/bio

Caiyu L. Fake marriages and divorces are damaging traditional values: experts // URL: https://www.globaltimes.

cn/page/201707/1054531.shtml (aaTa o6pateHus: 01.02.2024).
0 TapycuHa H. H., CoyHesa O. M. O GUKTUBHOCTU B ceMeiHOo-NpaBoBoi cdhepe // 3akoHbl Poccuu: onbIT, aHanus,

npaktuka. 2015. Ne 6. C. 78-84.
11

PeweHune LleHTpanbHOro paoHHOro cyaa ropoaa Xabaposcka ot 31.05.2011 Ne 2-3447/2011.

12 Keeley G. Spanish parents faking divorce to get children into best schools // URL: https://www.theguardian.
com/world/2008/mar/19/spainl (nata obpauieHua: 01.02.2024).
13 Willick M. Sh. ‘Sham divorces’, civil rights and family law experts // Nevada Family Law Report. 2010. Vol. 23.

Iss. 2. P. 16.

14 Koeonosckuli M. P. DuKTUBHbIE COCTOAHNA B cemeitHom npase // KOpuct. 2008. Ne 5. C. 20-23.

5 AnennaumoHHoe onpegeneHune BepxosHoro Cyaa Pecnybimku BawkoptoctaH ot 25.04.2019 Ne 33-8482/19.
16 MocraHoBneHne ApbuTpaskHoro cyaa MoBomKcKkoro okpyra ot 20.07.2015 Ne ®06-14543/2013.

7 URL: https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Bundesnormen&Dokumentnummer=NOR40128880

(naTa obpaweHua: 01.02.2024).

8 URL: https://www.justice.gov/archives/jm/criminal-resource-manual-1948-marriage-fraud-8-usc-1325c-

and-18-usc-1546 (paTta obpaweHua: 01.02.2024).
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Mukpiokos B. A.

[Tpedenbl aHanoz2uu 8 ycmarosseHuL npagosbix NOCIEOCMBUL UKMUBHO20 pazeooa

0601TN 3aKOH». MpK 3TOM BOMPOC O NOHATUMN,
NMPW3HaKax u nocaeacTemax PUKTUBHOIO passBosa
OCTaeTcA OTKPbITbIM Kak NpaBoBol npoben. bonee
TOro, NpobesibHOM OKa3bIBaeTCA U AOKTPUHANbHAA
npopaboTKa AaHHOro BONpPOCa, NOCKO/bKY, KaK 3To
oTMeyYaeTcs B iMTepatype, POKyc Hay4yHOro uccne-
[0BaHMA CKOHLLEHTPMPOBAH Ha HOPMATUBHO KBa-
NMONUMPOBaHHbBIX QUKTUBHbLIX BpaKax, B TO Bpems
KaK GUKTMBHbIE Pa3BOAbl CTAHOBATCA NpegMeToM
CaMOCTOATENbHbIX HAY4YHbIX UCCIeA0BaHNMN Kpail-
He peako™®.

Ncxopa 13 Toro, YTo GUKTUBHBIE BPaKK U GUK-
TUBHbIE Pa3BOAbl ABASIOTCA KO MOAYIO» cylle-
CTBEHHO CXOAHbIMW NPABOBLIMW ABNEHUAMM, Pa3-
JIMYasACb TONbKO «MONCOMY (GUKTUBHBIN BpaK He
HalleNleH Ha co3aaHMe cembM, @ GUKTUBHBIN pas-
BOZ, HE npecnenyeT ee npekpaweHne, GUKTUBHBIN
6paK 06bIYHO He CBA3aH C COBMECTHbIM MPOXKUBaA-
HUeMm 1 BeaeHMeM 0bLLEero Xo3amncTea cynpyros, a
GUKTUBHbIN pa3Bog, KaKk NpaBuao, npeanonaraer
COXpaHeHWe 1 TOro, U APYroro), HanpawuneaeTcs
Hay4YHaA rmMnoTesa, YTo NOCAeACTBUA NOPOYHO-
CTU (HEMCTUHHOCTM) Kay3bl PacTOP*KeHUA bpakKa
OO/MKHbI BbITb TAK}Ke «M0 MOAYN0» aHaNOTNYHbI
nocneactsnam GUKTMBHOro H6paka.

B yacTHOCTH, ecnm onmMpaTbCAa Ha HOPMbI CT. 27
n 28 CemenHoro Kogekca PO o npusHaHuMm cygom
dUKTUBHOrO Bpaka HeaeNCcTBUTENbHbIM (COOTBET-
cTBylOLLEE TPEOOBAHME MOXKET NPeAbABUTb NPO-
Kypop Anbo cynpyr, He 3HaBLWWNIA 0 GUKTUBHOCTM
6pakKa), ecTecTBEHHbIM Y NOTMYECKN BbIBOAUMbIM
BbIMAAUT NPEANONOKEHME, YTO B NMOPALKE aHaN0-
rMM 3aKoHa (B cooTBEeTCTBUM CO CT. 5 CemeitHoro
KogeKkca PO He yperynnpoBaHHble 3aKOHOM OTHO-
LWEeHMA YNEHOB CEMbM NOANENKAT OLEHKE Ha OCHO-
BE HOPM, PEryINPYIOLLMX CXOAHbIE OTHOLIEHUSA)
BO3MOYKHO NPU3HATb HeAENCTBUTENbHBIM PacTop-
YKeHue bpakKa, ec/in COOTBETCTBYHOLLMIA aKT bbin
ocylectsNeH 6e3 AeCTBUTENIbHOTO HamepeHUs
NpeKpaTuTb bpayHoe OTHOLWEeHUe (aHHYMPOBaTb
IOPUAMYECKU CKPEMIEHHYIO CEMENHYIO CBA3b).

JaHHOe NpeanonoXKeHne HYKAAETCA B OLLEHKe
Ha NpeAMeT NPaKTUYECKON NPUMEHUMOCTU U AOK-
TPUHaIbHON 06OCHOBAHHOCTMU.

Anckycena

[J0oBONbHO YacTo pelleHne 0aHUX SIKOHOMUUYECKUX
npobaem cynpyros nytem GUKTUBHOIO «BbIK/IIO-

YeHWA» NPaBOBbIX NOCNeACTBMIN BpaKa U «BKIO-
YeHUA» PULNYECKOTO COCTOAHUA GaKTUYECKUX
(He obneyeHHbIX B neranbHyto 060104Ky) 6pau-
HbIX OTHOLWEHMIN BbI3biBAaeT NOOOYHbIE (B TOM
yncae SKOHOMUYECKU OTpULLaTENIbHbIE) IPPEKTDI.
Mo 3ToM NPUYUHE aHaNU3 NPABONPUMEHUTENbHOM
NPaKTUKN CO06Pa3HO BbIABUHYTOMN r’MNoTese obHa-
PY’XMBAET, YTO coBepLUMBLUME popManbHOE pac-
TOp}KeHue bpaka dpaKTMUecKme cynpyru NbiTaloTcs ¢
ONOPOW HA aHANIOTUIO «OTKATUTb» GUKTUBHBIN pas-
BOZ, HAa3aA, K NPaBOBOMY PeXKMMY 3aperncTpmpo-
BaHHOro 6pakKa, cCblNafAcb Ha HEAENCTBUTENBHOCTD
pa3soaa. OAHAKo, KaK MOXKHO YBUAETb, CYAbl 3aHU-
MaloT BECbMA YK/IOHYMBYHO NO3ULMIO NO BOMPOCY
0 KBasMdUKaLmm pa3soga 6e3 HamepeHus npe-
KpalleHMsa 6payHblX OTHOWEHWIA. B 6onblNHCTBE
C/ly4aeB cyAbl KOHCTAaTUMPYIOT OTCYTCTBME TAKOTO CO-
MHUTENIbHOTO NOHATUSA, KaK « GUKTUBHBDIN pa3Bogy,
B HOPMaXx AelCTByIoLLero 3akoHoaaTenbctea’,
n3beraroT LPUANYECKOM OLLEHKM apryMeHToB 06
aHaNoOrMmn HeaencTBUTENbHOCTM PUKTUBHBIX Bpa-
KOB 1 pa3BoaoB b0 GopmMasibHO YKa3bIBAKOT Ha
OTCYTCTBUE OPUAMYECKOTO MEXaHW3Ma NPU3HAHUA
pa3BoAa HELAENCTBUTENBHBIM.

Hanpumep, nmena mecto cuTyaums, Koraa
cynpyru (poccusaHe), 3Han o0 NPaKTUKe OKa3aHus
N3pannem rocynapcTBeHHOM NOMOLLU OAUHO-
KMM }KEHLWMHAM C AeTbMU, Nepes, Bble3f4oM B 3Ty
CTpaHy ANA NPOBEAEHMUA Cynpyre CI0XKHOW Megu-
LMHCKOW onepauum n gnntenbHoro npebbisa-
HUA PUKTMBHO pacTopram bpakK. 3aTem, Bo3Bpa-
TUBLUMCb B POCCUIO, AaHHbIE LA MPOAOIKUAN
COBMECTHYH CEMEMHYIO }KM3Hb, HO PerncTpaLmio
6paKa He BOocCTaHOBWUAU. B pe3ynbTaTe BO3HMK
CMop O MPaBOBOM pPeXUME PACXOA0B, MOHECEHHbIX
OZHUM W13 CYNpPYroB AN CTPOUTENbCTBA XKUIOFO
AomMa, obOpPM/IEHHOTO Ha UMSA APYroro cynpyra.
Ccblnafcb Ha GUKTUBHOCTb pacTopKeHusa bpaka,
Cynpyr, NOHEeCLW I yKa3aHHble pacxoAbl, npeanpu-
HAM NOMbITKY Y6eanTb CyA B NPUMEHEHMM PEXKMMA
obuwen cobcTBeHHOCTM cynpyroB. OaHaKo cya, KOH-
CTaTMPOBa, YTO N1LA, HE HaxoadALMeca B 3ape-
rTMCTPUPOBAHHOM Bpake, obpeTatoT UMYLLECTBO
B UHAMBUAYANIbHYIO COBCTBEHHOCTb M HECYT CBOM
pacxoabl camocToaTeNnbHo? .

B npyrom cxogHoMm cnyyae nocne GopmanbHo-
ro pacTop:KeHus bpaka, OCyLEeCTBNIEHHOTIO B LLeNAX
peannsaumm NpPmMBaTU3aLLMOHHbBIX BO3MOXKHOCTEMN
MaTepblo OAHOTO U3 CYNpPYroB, Cynpyru npogon-
KUAN KUTb OAHON cembeit Ha npoTaxkeHun 20 ner,

¥ Vaebawes A. X. O dukTMBHOM passoge // CemeitHoe v kuaunuHoe npaso. 2019. Ne 3. C. 18-21.
20 AnennaumoHHoe onpegeneHune KannHuHrpagckoro obnactHoro cyaa ot 09.10.2013 Ne 33-4405/2013.
21 AnennaumoHHoe onpeaeneHne CTaBpononbCKOro Kpaesoro cyaa ot 23.01.2015 Ne 33-511/2015.
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a nocsie CMepPTU MY*Ka KeHa CTOIKHYacb € Npo-
6nemon HacnegoBaHUA obLlero (Kak oHa nosa-
rana) umyuectea, 0GOPMIEHHOTO HA MMA My3Ka.
Cynbl 06paTUNM BHUMAHUWE HA TO, YTO MONIOKEHUSA
cT. 34 CemeiHoro Kogekca P® o npaBax Ha umy-
LLLeCTBO, HaXMUTOe cynpyramu Bo Bpemsa 6paka,
pPacnpoCTPaHAOTCA TONbKO Ha NPaBOOTHOLIEHUA
NINL,, HAXOAALLMXCA B 3aperncTpMpoBaHHOM Bpake,
a NoTOMy OTBEPININ A0BOAbI O PUKTUBHOCTM Pa3BoO-
03 V YKa3anun, YTo NPoAO0IKUTEIbHOCTb COBMECT-
HOro NpoXunBaHuA (GakT coXxpaHeHUA ceMbu nNocne
pa3Boaa) He BAMAET HA BO3HMKHOBEHME NPaBa Ha
HacneposaHue??.

[anee, npy HaIMYMU HEOCMOPEHHOTO (aeicT-
BMTE/IbHOTO) PELUEHUA CyAa O PACcTOPXKeHUN Bpaka
CYZ, He MPUHAN BO BHUMaHWeE A0Ka3aTesIbcTBa QUK-
TUBHOW L&/ pa3Boa, 0TKa3aaca NPoBOAUTb aHa-
JIOTUIO MEXKAY HEMAPUTA/IbHbIM COXUTEILCTBOM U
POACTBEHHbIMM OTHOLLEHUAMMW U HE NOATBEPAUN
NpaBo ObIBLUEN }KEHbl HA MONYYEHWE NEHCUM MO
C/ly4ato NoTepm KOPMU/bLA, KOTOPOE, KaK aKLeH-
TUPOBAN CyfA, BOSHMKAET TO/IbKO Y 3aKOHHOTO
cynpyra ymepuuero, 6pak ¢ KoTopbim 6bin 3aperu-
CTPUPOBaH B yCTaHOBAEHHOM nopaake?s,

Ob6pauiaeTt Ha cebs BHUMaHWE TO, Kak npu
OLeHKe 3aaBNAeHNA 0 QUKTUBHOCTU PACTOPIKEHUS
6paka, NpeabABAEHHOTO OAHUM U3 BbIBLUMX CYNpY-
roB A/1a BCTYMNEHUS B HACNEACTBO NOC/e CMEPTH
Apyroro 6bIBLIEro cynpyra, cy4 NoAYEPKHY, YTO
nopAAoK M OCHOBaHUA A4/1A NPU3HAHUA pacTopIKe-
HMA 6paka GUKTUBHLIM B 3aKOHOAATENBLCTBE OTCYT-
CTBYIOT, @ MOTOMY YYeCTb AaHHOE 3asB/ieHne Npu
NPUHATUM peLeHns Cya He MmeeT npasa*. OaHo
M3 aHANOMMYHbIX BapuaLunii NnogobHON oueHKHN
(korga uck bbiBWEro cynpyra HauennBaeTca He
Ha nocneacTeuA GUKTUBHOMO Pa3BoOAa, @ Ha cam
OUKTUBHbIN pa3Boa) BbICTYNAET CyXKAEHUe cyaa o
TOM, YTO TAKOr0 CNocoba 3aLmTbl CEMEMHbIX NPaB,
KaK NpU3HaHWe pacTopxeHna 6paka GUKTUBHbBIM
W aHHYIMPOBAHME 3aMNUCK aKTa O PACTOPIKEHUU
bpaka, AeincTByloLLee 3aKOHOA4ATENbCTBO He Npes-
ycmaTpusaeT?>.

CnenyeT OTMETUTb M TaKoM cyaebHbIl noaxoa,
npv KOTOPoM GaKTUYECKM OTPULAETCA Cama BO3-
MOHOCTb KBanndumKaLmm GUKTUBHOCTM pacTop-
eHus bpaka. Pernctpupysa pactopkeHue bpaka
€ 0cobo (He HaueneHHoM Ha peasibHoe npekpa-
LWeHWe BpayHbIX y3) Lenbto, Cynpyrn He MoryT He

NOHMMATb, YTO OAHOBPEMEHHO C AOCTUNKEHNEM
3TOM NOBOYHOW LLe/I OHWM OKa3bIBAOTCA BHE OpU-
OMNYECKOro COCTOSIHMS 3aKOHHOTO 3aperncTpu-
poBaHHOro 6paka. CooTBETCTBEHHO, €C/IN TaKue
$bopManbHO NOCTOPOHHME 1ML BNOC/eACTBUN He
06paTnancb BHOBb 33 0OPULMANbHOM PeErncTpaLLm-
el ux 6payHbIX OTHOLIEHWI, pa3Bod, NO MHEHUIO
cyAa, Henb3a Ha3BaTb GUKTUBHLIMZS,

Ocobblh MHTEepecC NpeacTaBAAeT CUTyaLMs,
Korga Bonpoc o GUKTUBHOCTM pa3Boaa nepes, cy-
A0M Obln NOCTaBNEH KPeaAUToOpom B Aesle 0 baHK-
POTCTBE A0/I)KHWKA, KOTOPbIN NpPeKpaTua cBoe
6payHoe COCTosAHME U Orpana TeM CaMbiM UMY-
LLecTBeHHyto 6a3y bbiBLLEro cynpyra oT connaap-
HOro B3blCKaHWMA No cBoum goaram. Cneunduka
aprymeHTaLun 3asBAEHNs KpeamuTopa cocTos1a B
TOM, YTO OH YKa3biBa/ He Ha MOPOYHOCTb 3aMnUCK O
PEerncTpaLmm pacTopkeHms bpaka Kak TakoBoM, a
Ha HeAeMCTBUTENbHOCTb AOTOBOPEHHOCTU Cynpy-
roB Mo M3MeHeHMIo CBOEro CEMeENHO-NPaBOBOro
cTaTyca no aHanornu C HeAeNCTBUTENIbHOCTbIO
MHUMbIX FPaKA4aHCKO-NPaBOBbIX CAE/OK (cornacHo
cT. 170 MparkpaHcKoro Koaekca PO caenka, cosep-
LWeHHanA Wb ans suaa, 6es HamepeHua co3aaTtb
COOTBETCTBYIOLLME e/l MPaBOBble NOCNeACTBUA, T.€.
MHUMaA CAe/Ka, ABNAETCA HUYTOXKHOM).

Mo yTBEPKAEHUIO KpeauTopa, Boensbasie-
HMEe CynpyroB O pacTOpP*KeHUn bpaka He coBna-
0an0 C UX UICTUHHOW BOJIEN, COCTOSIBLUEN B Nepe-
pacnpeaeneHmmn mexay cobo MMmyLLLecCTBEHHOM
MacCbl U COKPbITUM OT KPeagmUToOpPOB MMYLLECTBA
OHOrO M3 HUX, MPU3HAHHOTO BNOC/NeACTBUN BaHK-
potom. Cya, v B 3TOM CUTyaLMM NOAOLLIEN K OLEHKe
OUKTUBHOCTU pa3Boga CTPOro GopmasibHO U yKa-
3a/1, YTO, UCXOAA M3 CUCTEMHOTO TO/IKOBAHWUS HOPM
cemenHoro npaea (o 6pake) M rpaskaAaHCKOro 3aKo-
HogaTenbcTBa (0 caenkax), AencTeMAa No nosoay
3aKN0YEHUNA U PacTOprKeHMA Bpaka He ABAAIOTCS
rpaKA4aHCKMMM CAENKaMM M HEe HamnpaB/eHbl Ha
BO3HMKHOBEHME FpaXKAaHCKUX NpaBOOTHOLIe-
HUM, a oueHKa PUKTMBHOCTM BpaKa He BXOAUT B
NOJIHOMOYMA apbUTpPaxKHOro cyaa B gene o baHk-
potcTe. Mpu aTOM cys 06paTMA BHUMAHKUE Ha TO,
yTO cemMelHoe 3aKOHOAATeNbCTBO HOPMATUBHO
He npeaycmaTpuBaeT caMmy BO3MOXHOCTb Npu-
3HaHMA pacTopXKeHua bpaka HegeNCTBUTEIbHbIM.
MprmeyaTenbHO, YTO CyA OTMETUA U TO, YTO pac-
ToprKeHMe bpaKa camo no cebe He NpenATCcTBYET

22 AnennaumoHHoe onpeaeneHune CapatoBckoro obiacTtHoro cyaa ot 12.05.2015 Ne 33-2270.

23

KaccaumoHHoe onpeaeneHune BepxoBHoro cyaa Yamyptckon Pecnybamkm ot 15.11.2010 Ne 33-3726.

24 PeweHue MyLIKMHCKOro ropoackoro cyaa MockoscKol obnactu oT 26.05.2015 Ne 2-114/2015.
25 PeweHne YepemyLIKMHCKOrO paioHHOro cyaa ropoga Mocksbl ot 05.04.2016 Ne 2-2661/2016.
26 AnennaumMoHHOe onpeaeneHune BepxosHoro cyaa Pecnybankm Tatapctad ot 19.11.2015 Ne 33-17501/2015.
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noaaep*aHUIo APYKECKUX OTHOLLIEHUI MexXay
6bIBLUMMW Cynpyramu B nocieaytolem, a npo-
[ONXKeHNe COBMECTHOM 3aboTbl 06 06LWMX AeTAX
1 BOBCE OCTaeTCA UX 3aKOHHOM 065A3aHHOCTbI0? .

BaKHO NOAYEPKHYTb, YTO BCTpeyatoumecs
B MPaKTUKe cyaebHble akTbl 06 aHHYMPOBAHUM
3anucK 0 pacTopsKeHnn bpaka OCHOBaHbI He Ha
YCTaHOB/NIEHUM HECOOTBETCTBMA UCTUHHOMN BON
CYNnpyros nx BONEN3bABIEHUIO, @ HA BbIABNEHWM
MOPOKOB UX BONWN UK BONensbaABaeHna?® (koraa
Cynpyru BoBCe He NoAnucbiBanu 3asBaeHue o
npekpauweHun 6paka, Korga 6bina HapyleHa
yCTaHOB/NEHHaA rocyAapCcTBeHHO-NPaBoBas Npo-
Luenypa pervcrpaumm passoa, Koraa peleHue
cyaa NMbo perncTpupyroLLero opraHa o npekpa-
LeHMn bpaka bbino chanbcpULMPOBAHO U T.N.).
Kak BepHO OTMeYeHo B nTepaTtype, 34echb peyb
NAeT He 0 NPU3HAHUN HeAEeNCTBUTEIbHbIM HOPU-
ANYECKOro 6pavyHOro CoCToAHMA, @ O MPUMEHEHWUN
cneumanbHoro cnocoba 3almnTbl — OCnapuBaHus
rocynapCcTBeHHOro akta, GUKCMpYHoLLero Takoe
coctoaHne?,

OugeHMBan HanpaBAEeHHOCTb YKa3aHHOW npa-
BOMPUMEHUTENbHOMN NPAKTUKKN, MOXKHO B LIEJIOM
cAenatb BbiBOA, YTO HaNpPaLIMBaloLWAACA HayYHas
runoTtesa 06 aHanornu nocneacTBnin GUKTUBHbIX
6paKkoB 1 GUKTUBHbIX Pa3BOAOB B LIe/IOM He Noa-
TBepaaeTca. HekoTopble yyeHble He 6e3 ocHo-
BaHMI CBA3bIBAIOT NOA06HOE NONOXKEHMe Aen ¢
TeM, YTO NPUMEHEHMIO aHaN0TMM 3aKOHa B AaH-
HoW cneundunyeckomn chepe NpenaTCTByeT OrpaHu-
YeHHOCTb BO3MOHOCTEN aHaNorMyeckoro nepe-
HOCa HOPM O HeALeUCTBUTENbHOCTU GUKTUBHOTO
OpakKa B KOHTEKCTe HeobxoanmocTn andoepeH-
LMPOBAHHOM CaHaUUU UMYLLLECTBEHHbIX U IMYHbIX
HEMMYLLLECTBEHHbIX KOMMNOHEHTOB 6payHbIX OTHO-
weHnn3. B utore cnegyet noaTBepAMUTbL BbICKa-
3bIBaHUA TEX NPAKTUKYIOLLMX IOPUCTOB, KOTOpPble
YTBEPKAAIOT, UTO B CUY «HEU3BECTHOCTM» NOHA-
TMA «GUKTUBHbBIN Pa3BOA» POCCUICKOMY CEMEN-

HOMY 3aKOHOAATENbCTBY A0Ka3aTb PUKTUBHbIN
XapaKTep npekpaLeHns bpayHo-ceMelHbIX OTHO-
LIEHWUI «NPAKTUYECKM HEBO3MOMKHO» 3L,

BmecTe ¢ Tem B poccuiickoi cyaebHom npak-
TMKe BCTPEYatoTCA OTK/IOHAOWMECA OT obLero
NpaBoONPMMEHUTENBHOIO BEKTOPA peaKue peLule-
HUA, onpeaensaemble B HayKe Kak «HeobbluHble»?,
KOTOpble NO aHaN0MMK C NPABOBbLIM «yMepLLB/e-
HUem» GUKTUBHOIO BpaKa pPUANYECKM «KBOCKpe-
WwatoT» (4nA uenei BOCCTaHOBNEHUA CYNpyros B
CONyTCTBYOLWMX BpaKy NpaBOOTHOLWEHUSX) Bpay-
HOe COCTOAHWE N0 MOTMBY QUKTUBHOCTM €ro npe-
KpaLeHus.

B KayecTBe npMmepa MOMKHO NPUBECTU Cle-
Aytowmnii cnydan. My»KUMHa U KeHLWMHA COCTOANN
B 3aperncTpmMpoBaHHOM Bpake M BOCMUTbIBAAN
obuero pebeHKa. B KAaKON-TO MOMEHT OHU DUK-
TUBHO PacToOpr/in BpakK C LLeNblo COXpaHeHUA 3a
CYnpyroi mecTta B CMUCKe NpeTeHAEeHTOB Ha Mno-
JlyYeHne B UMOTEYHOM areHTcTBe cybcmamnm Ha
npuobpeTteHue Kunbs. Mocne aToro B pesynbrate
[OPOXKHO-TPAHCMOPTHOIO NPOUCLLIECTBUA ObIBLINI
Cynpyr nornb no BUHe APYroro y4acTHUKA aBapuu.
MoaTesepaus B cyaebHOM 3acefaHnu, 4To nocne
GUKTUMBHOIO pa3Boa B AeNCTBUTENbHOCTM CYnpy-
M NPOAOKUAU NPOXKMBATL COBMECTHO OLHOM
CEMbeMN, PacTUTb CbIHA M BECTM COBMECTHbIW 6to4-
XKeT, cynpyra ybeauna cyA B npase Ha NoayvyeHue
C BMUHOBHMKA rMbenun ee My»Ka BO3MELLEHMA pac-
XOZ0B Ha norpebeHne N KOMNEHCALUMIO MOpPasib-
Horo Bpena’s.

[Janee, BonpeKkn obwenpuHATOMY NpaBonpu-
MEHUTE/IbHOMY MOAX0AY, UMeNa MecTo CUTyaLms,
KOraa nocne CMepTu O4HOro U3 cynpyros, GuK-
TUBHO (NULWb ANA BUAMMOCTU) PacTOPrHYBLUMX
6paK, cyn npu3Han 3a ocTaBlwMmcA (lopuanye-
CKM — ObIBLUMM) Cynpyrom npaBo Ha NosyyeHune
NMeHcUKM No cay4yato NoTepm KOpMuabLa (XoTsa Ha
TaKYyH MEHCUIO MOTYT NerasbHO NpeTeHa0BaTh
TONIbKO 3aperncTpmupoBaHHble cynpyri). Cyn otme-

27 MocraHoBneHne CemHaaLaToOro apbuTpaskHOro anennaumoHHoro cyaa ot 25.02.2020 Ne 17AM-12636/

2017(6)-AK.
28

M XmanwHoe npaso. 2018. Ne 4. C. 16-19.
29

TemHuKoea H. A. AHHYNMpPOBaHMeE 3aNmnCK aKTa rParKaAaHCKOro COCTOAHMA O pacTop:keHuu 6paka // CemeiiHoe

Huzamuesa O. H. COOTHOLLEHWNE UCKa O MPU3HAHUN HEAENCTBUTEIbHBIM aKTa FPaXKAaHCKOro COCTOAHUA U Tpe-

60BaHMA 06 aHHYNMPOBAHMM aKTOBOW 3anucu // BeCTHUK rpaxkaaHckoro npouecca. 2021. Ne 6. C. 140-153.

30 TapycuHa H. H., CoyHesa O. M. YKas. cou.

31 URL: https://rb.ru/article/kak-grajdane-obmanyvayut-gosudarstvo-s-pomoshhyu-fiktivhogo-razvoda/

7386767.html (pata obpaweHua: 01.02.2024).
32

UnbuHa O. 0. CypebHoe pelueHne Kak OCHOBaHWE BO3HUKHOBEHUA CEMEIHbIX NpaBs 1 o6a3aHHoCTel // 3ako-

Hbl Poccuun: onbIT, aHann3, npakTmka. 2016. Ne 8. C. 13-17.

33

14.01.2016 Ne 2-40/2016.
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YACTHOE NPABO
JUS PRIVATUM

TWUA OTCYTCTBUE B 3aKOHE HOPM O NopsAAKe NPU3Ha-
HWA pa3Boaa GUKTMBHbBIM, HO CYesl NPaBOMEPHbIM
NPUMEHUTb B NOPSAAKE aHAIOMMKM 3aKOHA HOPMbI
cT. 27 CemenHoro Kogekca PP o HegencTButenb-
HOCTU GUKTUBHbIX Bpakos34.

B cxogHOM gene cyfd, COCNaBLWMUCh Ha aHa-
noruto 3akoHa (ct. 5 CemeliHoro kKogekca P®) u
HOPMY, PEryINPYIOLLYIO CXOAHbIE C NPo6enbHbIMM
npaBooTHoLeHKs (cT. 27 CemeiHOro Koaekca Po),
NPUMEHUA K UMYLLECTBY /UL, 0GOPMUBLINX Pa3-
Bo4, GMKTUBHO (4Na uenel obaeryeHHOro nony-
yeHUA cynpyromn ctatyca bexkeHua, a Bnocnea-
cTBUM — rpaxgaHctea CLUA), pexxum obueit
cobcTBEHHOCTM cynpyros3®.

Ewe ogMH YHUKANbHbBIA B paccMaTpMBaemMom
acneKTe Kasyc COCTOoAN B TOM, YTO MPU NOATBEPK-
OEHHOW floKa3aTenbCcTBamm GUKTUBHOCTU pacTop-
»eHuns bpaka (nocne passoga 6biBLIME CYnpyrK
NpPOXKMBaNM BMeCTe, Ntobunun apyr Apyra, KeHa He
MeHsANa dammanto Ha AobpayHyto) cya npusHan
3aKOHHbIM MOA3aX0pPoHeHMe 6biBLIEN XKeHbl B
moruay ¢ 6biswmm cynpyrom3®.

B cBeTE TaKMX NPUMEpPOB, NPUHUMAsNA BO BHU-
MaHue, 4YTo uenn GUKTUBHbBIX Pa3BOAOB MNOYTH
BCerga NPoTMBO3aKOHHbIY M HanpaBaeHbl NPOTUB
MHTepecoB rocyaapcTsa u obuiectsa®, B Hayke
BbICKa3aHO NpeaJ/ioXKeHMe No aHaA0rmm ¢ 3aKo-
HOAATEeNIbCTBOM HEKOTOPbIX 3apybeKHbIX CTpaH
006aBuTb B CemeiHbl KogeKc PO cneunanbHyto
HOPMAaTUBHYIO KOHCTPYKLUIO GUKTUBHOIO pas-
BOZa, PUKCMPYIOLLYIO onpeaeneHune, NpUsHakm un
nocneacTsma GUKTMBHOIO pacTopXeHusa bpaka.
B yacTtHOCTM, Noao6Has feranbHaa KOHCTPYKUMA
npeaycmoTpeHa B cT. 108 CemeliHOro Kogekca
YKpauHbl oT 10.01.2002 Ne 2947-I1: «IMo 3aas.-
JIEHUIO 3aMHTEPECOBAHHOIO NMLA PacTopXKeHue
6paka MoXKeT 6bITb NPU3HAHO CYA0M GUKTUBHBIM,

ecnun byaeT YyCTaHOBEHO, YTO KEHLWMHA U MYyXK-
YMHa NPOAOAKAAN NPOMKMBATb OLHON CEMbEN U HE
UMEeNn HamepeHUs NPeKpPaTUTb bpayHblie OTHOLLE-
HWA; Ha OCHOBAHUW PELIEHUA CyAa aKTOBas 3aMuUCb
N CBUAETENIbCTBO O PACTOPXKEHUN BpaKa aHHYAU-
PYIOTCSA OPraHOM rocyZlapCTBEHHOW perncrpauum
aKTOB rpaKAaHCKOro coctoaHna»,

JymaeTcsa, 4To npepnoKeHHaa HopMmaTUBHasA
KOHCTPYKLMA HE MOXKET ObITb Nogaep:KaHa ann
UMNAEeMEHTaLMN B POCCUNCKOE 3aKOHOAaTe b
CTBO, [M1aBHbIM 06Pa3oM NOTOMY] UTO He OTBeYaeT
Habntofaemoi He ToNbKo B Poccuu, HO U B 3anag-
HbIX 3apybeXKHbIX CTPaHaX TEHAEHLMN K abcosto-
TU3aLMKM NpaBa Ha pa3BoA, NPU KOTOPOM Npuopu-
TETHbIM CTAHOBMUTCA NPUHLMN cBOHOAbI BpaKa, a
«PUKTMBHbIN 06pa3», HaNpPoOTUB, obpeTaeT NPUH-
MM YKPENIEeHUA CeMbM, OCHOBaHHOI Ha bpake®L.
Tak, ecnu BnosiHe 06bIYHbIM MUPOBbIM AIBIEHUEM
BbICTYMaET TO, YTO Nt06OM cynpyr B O4HOCTOPOH-
HeM NopsagKe MOXKET NOoYy4YUTb pa3Bog No nep-
BoMy TpeboBaHMI0*?, To NpaBo BO BCAKOE BpemA
HEMOTUBMPOBAHHO PACTOPrHYTb bpak no obotoa-
HOMY KenaHuto cynpyros He3sblbnemo a fortiori.
Mpn Taknux 06CTOATENBCTBAX BOCCTAaHOBAEHUE
OUKTUBHO pacToprHyToro 6paka (ocobeHHo — no
3aAB/IEHUIO HEKMX 3aMHTEPECOBaHHbIX 1L) Npea-
CTaeT KaK NPpUHYXAeHMUe K bpaky.

Bonee TOro, ecnu UCXoauTb M3 TOrO, YTO GUK-
TMBHOE NPABOBOE COCTOSIHME — 3TO OTHOLUEHME,
yKNagbiBatoweeca B pamMKu TpeboBaHKUIM 3aKOHa
no ¢popme, HO NPOTUBOPEYALLEE 3aKOHY NO coaep-
aHuo?3, To NnoHATNE PUKTUBHOrO BpaKka BrnoaHe
COOTBETCTBYET TAKOMY OMNpeae/ieHUI0, MOCKONbKY
dopManbHO 3aperncTpMpoBaHHbIN Bpak 6e3 Ha-
MepEeHMA CO3aTb CEMbIO HE OTBEYAET JierasibHbIM
npu3Hakam 6paka no cyuwiecTtsy. B cBoto oyepesp,
npegnaraemoe K HOpMaTUBHOMY 3aKpeneHuto

34 PeweHne MUUYYPUHCKOro ropoackoro cyaa Tambosckoit o6nacti ot 10.10.2018 Ne 2-1493/2018.

35 PeweHue LieHTpanbHOro paioHHOro cyaa roposa Tonbattv ot 23.07.2012 Ne 2-2840/2012.

36 AnennaumoHHoe onpegeneHue MeHseHcKoro o6iacTHoro cyaa ot 13.12.2016 Ne 33-4472.

37 @unumoHosa M. B. ®UKTMBHBIN Pa3BOL KaK Pa3sHOBUAHOCTb GUKTUBHbBIX CEMENHO-MNPaBOBbIX COCTOAHMIA //
MonnTtunKa, rocyaapcreo u npaso. 2014. Ne 11 (35). C. 52-58.

38 Marhesinis B., Unberath H., Johnson A. The German Law of Contract. A Comparative Treatise / Forewords by

Lord Bingham, G. Hirsch. 2nd ed. Oxford, 2006. P. 248.

3% JlaeyHoea E. A. DUKTUBHbIN BPaK M GUKTMBHDBINA Pa3BOZ: BONPOCHI TEOPUM U MPAKTUKK // CMBUpCKUi topuan-

Yyeckuii BecTHMK. 2019. Ne 2. C. 51-56.

40 URL: https://ips.ligazakon.net/document/T022947?an=1275 (nata obpauyeHua: 01.02.2024).
4 pecnasnoes 0. . MNpaBo cnpaBea/IMBOCTM M POCCUMIICKAA CEMbA: COLMAIbHO-NPaBoBOI acneKT // CemeliHoe K

*)unuuwHoe npaso. 2019. Ne 2. C. 6-11.

42 Rivlin R. The Right to Divorce: Its Direction, and Why It Matters // International Journal of the Jurisprudence

of the Family. 2013. Vol. 4. P. 133-157.

43 CmupeHckas E. B., AHucumos A. [1. MpaBoBoe npoTusoaeincTane GUKTMBHbIM Bpakam B Poccmm: TeHAeHUMM U
nepcnektusbl // CemeiHoe u »kuauuHoe npaso. 2021. Ne 6. C. 19-22.
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NoHATUE GUKTUBHOTO Pa3BoAa YKa3aHHOMY MOA-
X0y He COOTBETCTBYET, TaK KaK 3aKOH He CBA3blI-
BAET C pacTop:KeHMemM bpaKa TaKoW NpPU3HaK, Kak
HaMepeHMe NPEKPATUTb CEMENHYIO CBA3b. MHbIMM
C/10BaMM, NOCKOJIbKY 3aKOH HEMTPasibHO OTHOCUT-
€A K KBannduLMpoBaHHOMY (OCO3HaHHOMY, Hame-
pPEHHOMY) HEMapUTaZIbHOMY COXKUTENbCTBY, He
3acTaBnasA napTHepoB opopmaAaTb (oduMLmManbHO
perncTpupoBaTh) GpakTnyeckme bpayHble OTHOLLE-
HWS, NOCTO/IbKY LeNu peannsalmm npaea Ha pac-
ToprKeHune bpaka ans cdepbl cemenHoro-npaBo-
BOrO Pery/iMpoBaHuMA AOMKHbI ObITb tOPUANYECKM
6e3pasInyHbI.

KoHeuHo, B KOHTEKCTe 06L,enpaBoBOro NPuH-
uuna Ao6pocoBECTHOCTM U HEAOMYCTUMOCTH 3/10-
ynotpebieHma NpaBoM, a TaKKe B pyc/ie HOpMbl
cT. 7 CemeliHoro Kogekca P® o npegocrtaBaeHmn
rapaHTUi OXpaHbl CEMEMHbIX MPaB TOIbKO NPU UX
OCYLLECTB/IEHUMN B COOTBETCTBUM C UX HA3HAYEHU-
em cnesyeT NpUHUMNManbHO JoMNycKaTtb cyaebHoe
aHHY/IMPOBaHME TeX NOCNEACTBUI (broT, BbIFOA,
M MPenMMyLLEecTB), Ha KOTopble HaueMBaaUCh He-
[06pOCOBECTHbIE CYNPYrK NPU OCYLLECTBAEHUN
OUKTUBHOIO Pa3BoAa, a TaKXKe UTHOPMPOBaHUE
OUKTMBHOCTM NpeKpalleHua 6paKka npu onpese-
JIeHVM NPaBOBOTO PEXMMa COMYTCTBYHOLLMX pas-
BOAY NocneacTBui. [leMcTBUTENbHO, OAHO AEN0, K
npumepy, N1aHMPOBaTb HA/IOroBblE NOCNEACTBUA
pa3BoAa, YTO MOXKHO CYUTATb 0ObIYHOM, HOPMasIb-
HOM NpaKTMKoin**, n coscem Apyroe — nbiTaTbecA
HenpaBoMepPHO MMHUMMU3NPOBATL (arpeccnsHoO
ONTUMU3NPOBATb) CEMENHbIE HAaNOrN Nnocpea-
CTBOM GUKTUBHOIO PacTOpPXKeHMA bpaka.

OaHako ana 60pbbObI C TAKOrO poga cememn-
HO-MPaBOBbIMU 3710yNOTPEBAEHNAMMN OTHIOAb
He TpebyeTcA BOCCTaHaBAMBATb CEMENHO-Mpa-
BOBYIO HpayHyto cBA3b. [0g06HO TOMyY KaK pas-
NimyatoTca PUKTUBHbBIN BpaK (HeaelCcTBUTEeNbHbIN
6paK, e4MHCTBEHHAA Le/lb KOTOPOro noboyHa u
HenpaBomepHa) 1 6pak no pacyety (gencTBUTENb-
HbIli (NOANMHHBIN) BpaK C NPaBOMEPHON LEeNbto
C034aHUA CeMbM U HeAEeNCTBUTENbHbIMKU NO60Y-
HbIMM NOCNEeACTBUAMM, Ha KOTOpble BpadytoLmecs
HaLeMBaanCh NpuoputeTHo)*, npeacrasnserca
BO3MOXHbIM COXPaHATb BaJIMAHOCTb PA3BOAa, a
No60OYHbIN HeNpPaBOMepPHbIN (06X0AALLMIA 3aKOH)
pes3ynbTaT, Ha KOTOpbIN B 06xo4 6bl1 HanpaBaeH

pacyeT PUKTUBHOIO NOBEAEHMA CYNPYroB, MOXKET
6bITb MPU3HAH HENErMTUMHbIM.

B KauecTBe npumepa peanmsaumm UMEHHO
TAKOro NoAxoAa MOXHO NPUBECTM CAy4Yai, Koraa
cnyxawmii ynpasneHmna ®egepanbHOMN CayKObI
6e3onacHocTu Poccnmn GUKTUBHO pacTopr bpak ¢
LeNblo NOYYEHUSA XKUI0ro NOMELLEHMA MO A0ro-
BOPY COLMANbHOIO HaMMa 3a cYeT opraHa bes-
onacHocTU. PaccmoTpeB 3asiBEHME CNYXKALLETO,
XKUAULLHAA KOMUCCUA MOCTaHOBMAA, YTO NP pac-
yeTe M NpefoCTaBAEHUN 3aABUTE/NIO COOTBETCTBY-
tOLLEN KUANLLHOM cyBCMaANN NOANEKUT YUHETY Kak
NPUXoAALLAACA HA HErO YacTb XKUIO0M NaoLwaau,
KOTOpPYt0 3aHMMaeT ero bbiBlan cynpyra. B cno-
pe MeXAy OAaHHbIM FPaKAAHUHOM U KUIULLHOM
KOMMCCUEN O 3aKOHHOCTM YKa3aHHOIo peLleHun
cya noanepKan XuauLHyto Kommccuio. MNpu sTom
CyZ, BO34EPrKaiCs OT KOHCTATaL MM HeaencTeuTe b-
HOCTU GUKTUBHOTO pacTopKeHua 6paka, a oboc-
HOBa/ CyAeOHbIN aKT OTCbIZIKOM K NONOXKEHMAM
3aKOHa O HeJoMNyCTUMOCTM 310ynoTpebaeHuns
npasom?®.

OTMeYeHHble Bbllle HeobblYHble Ka3ycbl, B
KOTOPbIX CYAbl BCE-TaKM NOALEPKANN NAELO He-
OENCTBUTENIbHOCTU GUKTUBHOCTU pa3Boaa, He
OTBepralT BbIBOA O HEAOMNYCTUMOCTU NpPU3Ha-
HUA Pa3BoaoB GUKTUBHLIMWU BO BCEX CyYasX, a
He TO/MIbKO Korza npousoLlen peasbHblli pacnag,
CeMbW. DTU aKTbl NpMMeYaTe/ibHbl TEM, YTO Cyapbl
nocyMTanu AoNyCTUMbIM NMPOBECTU aHaNOMMUIo
MEXKAY HeaencTBUTENbHOCTbIO GUKTUBHOTO Bpaka
1 GUKTUBHOTO Pa3BOAA, aHHYIMPOBAB NINLLb Hera-
TUBHbI NOBOYHbIN pe3ynbTaT popmasibHOro (Bu-
ANMOT0) U3MEHEHMA CEMEHO-NPaBOBOro cTaTyca
cynpyros. Kak pe3oHHO NpeacTaBuTb, B AAHHbIX
CNy4asnX cyAbl OTHIOAb HE CTPEMUIUCD OTKIOHUTDb-
€5 OT 0bLEero ycTpemaeHmna npaBoBOM CUCTEMbI K
NpPOTUBOAENCTBMIO HegobpocoBecTHOMY GUKTUB-
HOMYy noBeZeHuto. Pelwatoluyto ponb B onpeaene-
HUW JaHHbIX CyAEeOHbIX aKTOB CbIrPaso He CTObKO
YCTaHOB/NIEHWNE CYLLLECTBEHHOIO CXOACTBA GUKTUB-
HbIXx BpPaKoB M Pa3BOA0B, CKO/IbKO Coracue cyga
Nlerann3oBaThb COCTOABLUEECA BHYTPUCEMENHOE
(MnpoBoe) yperynmpoBaHue MMyLLECTBEHHOTO
BOMpocCa (Kak B c/ly4asax c NOA3axOPOHEHMEM B
Moruay cynpyra mbo yyactuem B HacnenoBaHUMU
ero nmyluectea) nmbo ctpemneHme obecneuynTb

4 Willis S. J. Family Law Economics, Child Support and Alimony Ruminations on Income: Part One // Florida Bar

Journal. 2004. Vol. 78. No. 5. P. 34.

4> Briddock A. It’s a sham? The changing definition of marriage of convenience // Counsel. 2018. URL: https://
www.counselmagazine.co.uk/articles/it%E2%80%99s-sham-the-changing-definition-of-marriage-of-

convenience (gata obpauyenus: 01.02.2024).

46 PeleHwue LieHTpanbHOro paoHHOrO cyaa ropoaa Xabaposcka ot 05.09.2016 Ne 2-6445/2016.
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npsmoe AencTBMe OCHOBHbIX HaYyaa CEMENHOro
3aKOHOAATeNbCTBA (KaK B C/lyyae C Ha3HayeHMem
MEeHCUM MO CAyYato CMepPTU MYKa, NPU OTCYyT-
CTBMM KOTOPOW cynpyra nvwmnnacb bbl cpeacTs K
cyliecTBoBaHM0). PakTUUECKK gaHHble cyaebHble
pelleHns ABNAIOT CO6OM Npumepbl onpeaeneHus
NPUMEHMMOro Npasuaa NOBeAEHUS He MO KOH-
KPeTHbIM HOpMaMm (BBMAY OTCYTCTBMA TaKOBbIX),
a no TaK HasblBaeMoMy 0bLemy NPUHLMNY NpaBa
(analogia iuris)*’, koraa aHanorua npeacTaeT Kak
CpeAcTBO obpalleHMA K AyXy 3aKOHa M cnocob
OCYLLLECTBAATb 3aLLMUTY CEMENHbIX NPaB gaxe B
TeX CAy4anx, Korga cemeiHoe 3aKOHOAATENbCTBO
He npegycmaTpuBaeT cneumanbHbIX 3aLLNTHBIX
MHCTPYMeHTOB. CTO/IKHYBLUUCL C AENCTBUTENIBHO
YHUKA/NIbHbIMU CEMENHBIMU CUTYALMAMM, Cyabl
cmornu extra legem (3a npegenamu 3akoHa, HO
BHYTpM NpaBa) nsbexkatb popmanmama u c ono-
PO Ha aHaNorMI0 NpPaBa NPUHATL CNpaBea/MBbIe
W r'yMaHHble peLleHus.

3aKntoueHue

Takum 06pa3om, MOXKHO KOHCTaTUPOBaTb Hainume
[eNCTBUTEIbHOrO HOPMATMBHOTO npobena B OTHO-

LUEHUWN PEryNIMPOBaHUA NOHATUA, NPU3HAKOB U NO-
cneacTeunin PUKTUBHBIX Pa3BOAOB, 0OYC/I0BAEHHbIX
CTpemaeHneM Cyrnpyros Nnosy4muTb SKOHOMUYECKME
BbIroAbl 06X0AHbIM NyTEM.

Ha cerogHAWHMIN AeHb OTCYTCTBYIOT AOKTPU-
Ha/ibHble OCHOBaHWSA A/1A NPUMEHEHUSA NPaBOBbIX
HOpM O GUKTMBHOM BpaKe No aHaNorMm K OTHO-
LWEeHUAM ero UKTUBHOIO pacTopKeHusa. Mostomy
HeobxoAMMO cUMTaTb HeAONYCTUMbIM MPU3HaHUE
pa3BOAOB HEAENCTBUTE/IbHLIMU MO MOTUBY GUK-
TMBHOCTW BO BCEX C/Ty4asX, @ He TO/IbKO Koraa npo-
M30LWLeN peanbHblii pacnag cembM.

CneayeT NO3UTUBHO OLLEHUTb HAY4YHO WU NpakK-
TUYECKM 06OCHOBAHHOE BO3A4epyKaHNe 3aKOHO-
haTens oT HenocpeaCcTBEHHOro HOPMaTUBHOTO
onpeaeneHns KPUTepMUEB COCTOAHUA B pa3Boae
nomMumo ero odunumanbHoro opopmaeHus.

CUTYaUMOHHOCTb KaK YepTa MeToaa cemMemn-
Horo npaBa, 6asnpyoL,asca Ha BOSMOXHOCTU U
HeobxoAMMOCTM NPUMEHEHUA aHa/lIoTUKM NpPaBa,
Nno3BonsieT NOAAEPKNUBATb NPEBEHLMIO 310YMNO-
TpebseHUa NPaBoOM U YCTPaAHATb HEOHOCHOBAHHbIE
BbIroAbl, 1brOTbl M NPEUMYLLECTBA, MONYYEHHbIE B
pesynbTate HegobpPOCOBECTHOrO NoBeAeHUA GUK-
TMBHO Pa3BOAALUMXCA CYyNpyros, He BOCCTaHaBK-
Bas bpak.
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HoBoe B npaBoBOM perynupoBaHum
OpraHu3aLuu U AeaTeNnbHOCTU TOBApULLECTB
C06CTBEHHWKOB He[IBKUMOCTH

Pe3tome. Ha cerofHAWHMI AeHb Takas OpraHn3aLnMoHHO-NpaBoBas Gopma topUANYECKOro ML, KaK ToBapuLLe-
CTBO COBCTBEHHWMKOB HEABUMKMMOCTU, ABAAETCA LUMPOKO PACNPOCTPAHEHHOM M BOCTPEBOBAHHOM y4acTHUKAMM
rpaxgaHckoro obopoTa, M Ha NPAKTMKe BO3HMKAIOT NPobHieMbl OPraHmn3aLnmn U AeATENbHOCTU €ro OTAENbHbIX
BMA0B, TPebytoLlmMe OTAENbHOMO UCCNe0BaHMA. B 4acTHOCTM, 3TO KacaeTca Kak TOBapuLLEeCTB COOCTBEHHMKOB
HEeABUXMMOCTU, OPraHM3aumMa U AeATeNbHOCTb KOTOPbIX YPEryanpoBaHbl CreumnaibHbiM 3aKOHOM, TaK U Tex
BMAOB TOBAPULLECTB, B OTHOLUEHMM KOTOPbIX CNeLMasibHOe 3aKOHOoAaTe/IbHOe peryiMpoBaHne OTCYyTCTBYET.
B cBA3M C M310XKEHHbBIM aBTOP UCCaeayeT paa npobaem opraHMsaLmm n 4eaTeIbHOCTM TOBAPULLLECTB COBCTBEH-
HMKOB HeABUXMMOCTU. Bo-nepBblx, Npobiemy npMMeHeHMA K Ha3BaHHbIM OTHOLLEHUAM 3aKOHOAATENbCTBA NO
aHanoruu. Bo-sTopbix, npobnemy BOSHMKHOBEHMA NpaBa 06LLei f01eBON COBCTBEHHOCTU Y1EHOB TOBAaPULLECTB
COBCTBEHHUKOB HEABUXMMOCTM, 06Pa30BaAHHbIX B TOM YMC/e COBCTBEHHMKAMM 3eMENbHbIX Y4acTKoB, 06b-
eANHEHHbIX 0bLwel TepputTopuei, MHGPACTPYKTYPON M KOMMYHMKALMAMM, Ha obLee MMYLLECTBO. B-TpeTbux,
npob6semy OCyLLECTBNIEHMA YIEHCKMX NPaB U UCMONIHEHWNA 06A3aHHOCTEN L, amu, He 061a4atoLWMMK CTaTycoMm
YNeHa ToBapuLLECTBA COOCTBEHHNKOB HEABUMXMMOCTU. B-4yeTBepTbiX, Npobaemy nepexona obLiero MMyLLecTBa,
HaxoA4ALLErocs B rpaHMLLAX TOBAPULLECTBA COOCTBEHHUKOB HEABUMXMMOCTU, B OOLLYIO A0NEBYHO COOCTBEHHOCTb.
ABTOp yKa3blBaeT Ha Pa3HOIIAacKA B NPaBONPUMEHUTENbHOM NPaKTUKe, a TaKkKe 0603HaYaeT HEKOTOPbIE UHble
npo6embl, BO3HMUKAOLWME B CBA3W C HEAOCTAaTOYHOCTbIO NPABOBOrO PEry/IMPOBAHNA OpPraHU3aLmm U aeaTesb-
HOCTW OTAENbHbIX BUAOB TOBAPULLECTB COBCTBEHHUKOB HEABUMKMMOCTH.

KntoueBble cnoBa: aHa0rMA 3aKOHa; NPaBo COHCTBEHHOCTU; NPaBo obLelt foneBoM COBCTBEHHOCTU; TOBapK-
LecTBo CO6CTBEHHMKOB HEABUKMMOCTU; 3eMe/IbHbIE YYACTKU; MHAMBUAYANbHbIE XKU/ble IOMa; HEXWUble MNOo-
MeleHus; obuee nmyLlectso; obuee cobpaHue; HenpaBocybbeKTHblIE 0O6Pa30BaAHUSA; IPaXKAaHCKO-NPaBOBbIe
coobulecTsa

Ona untnposaHma: Kauanosa A. B. HoBoe B NpaBOBOM perynMpoBaHuUM OpraHuU3aumm uU AeaTeNbHOCTU To-
BapuLLLECTB COBCTBEHHUKOB HEABMMMMOCTU. Lex russica. 2024. T. 77. Ne 6. C. 57-68. DOI: 10.17803/1729-
5920.2024.211.6.057-068

The New in the Legal Regulation of the Organization and Activities of Homeowner Associations

Anna V. Kachalova
Kutafin Moscow State Law University (MSAL)
Moscow, Russian Federation

Abstract. To date, such an organizational and legal form of a legal entity as a homeowner association is widespread
and is in demand by participants of civil relationships, and in practice there are problems of organization and
activity of its individual types that need independent research. In particular, this applies both to a homeowner
association, the organization and activities of which are regulated by a special law, and partnerships for which
there is no special legislative regulation. In connection with the above, the author explores a number of problems
of the organization and activity of homeowner associations. Firstly, the problem of applying legislation to these
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relations by analogy. Secondly, the problem of the emergence of the right of common shared ownership of
members of homeowner association, including those formed by owners of land plots united by acommon territory,
infrastructure and communications to common property. Thirdly, the problem of the exercise of membership rights
and performance of duties by persons who do not have the status of a member of the homeowner association.
Fourthly, the problem of the transfer of common property located within the boundaries of the homeowner
partnership into common shared ownership. The author highlights the differences in law enforcement practice
and identifies some other problems that arise due to the lack of legal regulation of the organization and activities
of certain types of homeowner partnerships.

Keywords: analogy of the law; ownership; right to common shared ownership; homeowner association; land
plots; individual residential buildings; non-residential premises; common property; general assembly; non-legal
entities; civil law communities

Cite as: Kachalova AV. The New in the Legal Regulation of the Organization and Activities of Homeowner

Associations. Lex russica. 2024;77(6):57-68. (In Russ.). DOI: 10.17803/1729-5920.2024.211.6.057-068

061wwue nonoxeHNa 06 opraHN3aLnN U AeATeNbHOCTH
TOBapULLECTB CO6CTBEHHUKOB HeIBMKUMOCTH

1 okTAbpaA 2023 r. BcTynuA B cuny PeaepanbHbiit
3aKoH 0T 24.07.2023 N2 351-®3 «O BHeceHUun ns-
MEHEHMI B YacTb Nepsyto paxKaaHCKOro Kogekca
Poccuiickoin ®eaepaummn»t. laHHbIN 3aKOH BHEC
W3MEHEHMA, KacatloLwmecsa NpPaBoOBOro pexmnma
obuiero nmyuiectTsa co6CTBEHHUKOB HEABUKM-
MOCTW, HaXoAALLENCA B Npeaenax onpeaeneHHom
B COOTBETCTBMM C 3aKOHOM 0bLLLEN TEPPUTOPUN U
CBA3aHHbIX GU3UYECKU UM TEXHOSIOTMYECKN. BHe-
CEHHbIE UM M3MEHEHUS TaKKe NPUMEHAIOTCA K 06-
LWEeMY MMYLLECTBY, PACNOJIOXKEHHOMY B 34aHUSAX
WJTN COOPYKEHUAX, U NOANENKAT MPUMEHEHUIO K
OTHOLLEHMAM, BOSHUKLLMM nocne 1 oktabpa 2023 1.

MOCKONbKY O4HUM U3 KAOUYEBbLIX AaCMNEKTOB
HOBOBBEAEHUIN ABNAETCA U3SMEHEHME NPaBOBOro
perKMma obLLero MmyLLecTsa CO6CTBEHHMKOB He-
OBUXMMOCTU, OHU OKa3a M HENOCPeACTBEHHOE
B/IMAHME HA TAaKYH OpPraHU3aLMOHHO-NPaBOBYHO
dopmy ropmnamnyeckoro nMLa KOpnopaTMBHOIO
TMMA, KaK TOBapULLLECTBO COBCTBEHHUKOB HeABK-
*Knmoctu (TCH). BosHMKHOBEHME NpaBa obLuei
[0neBol cobCTBEHHOCTM Ha oblee MMyLLECTBO
Yy COBCTBEHHMKOB HEABUMKUMbIX BELLEN ABNSETCA
OOHWUM N3 ee KOHCTUTYTUBHbIX MPU3HAKOB.

MparkaaHcKnn kogekc PP yaoenset TCH Becbma
He3Ha4YMTeNlbHOEe BHUMAHWE, OrPaHNYMBAACH BCe-
ro AByma ctatbamum — 123.12 n 123.14, KoTopble
COZEeprKaT B OCHOBHOM 0O LLME NONOXKEHUA O ero
OPUANYECKOM CTaTyCe.

Tak, cornacHo cT. 123.12 ToBapuLWEecTBOM Cob-
CTBEHHWKOB HEABUXMMOCTU cumTaeTcs obveam-
HeHue cOH6CTBEHHUKOB HEABUKUMOTO UMYyLLLe-
CTBa 4/11 COBMECTHOrO B/IafeHUA, NOJIb30BaHUA

1 C3P®. 2023. Ne 31. (u. lll). Cr. 5777.

N pacnopaAXKeHUsa MMYLLECTBOM B COOTBETCTBUU C
3aKOHOM.

BHyTpeHHAA opraHmn3aumoHHana cTpyKtypa TCH
npegnonaraet Haanuyme TPex3BEHHOM CTPYKTYpbI
OpraHoOB YNpaBAEHMA, BKAKOYAIOLLEN BbICLUNIA Op-
raH, coctosilmnii n3 yneHos TCH, KonnernanbHbin
WCMOJIHUTE/IbHbIN OpraH (NpasieHue) U eaAUHO-
JIMYHBIV UCNONHUTENbHBIV OpraH (npeacenaTesnsb).
BaXHO 0TMeTUTb, YTo cama Gopma opraHM3aLmnm
TOBApPULLECTBA HE MOXeT BblTb USMEHEHA ero
yCTaBOM, HO COCTaB, KOMMNETEHLUA OPraHOB TOBa-
PULLECTBA M NOPAAOK NPUHATUA UMW PeLLUEHUN
MOryT BbITb YperyinpoBaHbl No co6cTBEHHOMY
YCMOTpPEHMUIO ToBapuLlecTBa. ckatoueHue npea-
cTaBnAeT nyHKT 1 ¢T. 123.14 TK PO, KoTOpbIM YyCTa-
HaB/AIMBAET, YTO K UCKIOYNTENIbHON KOMMETEHLUN
BbicLero opraHa TCH oTHOCKTCA NPUHATKE peLle-
HUIM 06 ycTaHOB/IEHMM pa3mepa 06A3aTeNbHbIX
naaTexken 1 B3HOCOB Y/IEHOB TOBAPULLECTBA, YTO
YKa3blBaeT Ha Ba*KHOCTb BbICLIErO OpraHa B Npu-
HATUWU pelweHnin No GMHAHCOBLIM BOMpPOCaAM,
BK/Il0YaA yCTaHOB/IeHWe 06a3aTeNIbHbIX NaaTexKel
M B3HOCOB.

B cootBetctBMM co cT. 123.12 K P® yneHbl TCH
He HecyT OTBETCTBEHHOCTM 3a A0/1TV TOBapuLLe-
CTBa 1, B CBOIO 04Yepeb, TOBapPULLECTBO He OTBe-
YyaeT No A0/IraM CBOMX Y/1EHOB. ITO NOJIOXKEHUE
obycnosneHo HenpodeccMoHaibHbIM CTaTycoOM
4YNeHOB TOBAPULLECTBA.

MoCcKoNbKy TOBapuLLLECTBA COOCTBEHHUKOB He-
OBUXKMMOCTM MOTYT CTOIKHYTbCA ¢ npobiemamu,
CBA3aHHbIMW C HEMPABU/bHbIM BeAeHMEM Aen,
3aKOH 3aKpenaaeT BO3MOMXKHOCTb AOCPOYHOrO npe-
KpaLweHUa NOHOMOUYMIM NOCTOAHHO AEUCTBYIOLLMX
opraHoB TCH B cnyyae rpyboro HapylweHus obs-
3aHHOCTEN UM HECMOCOBHOCTU K HagnerKallemy
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BEAEHMIO AeN, a TAKKe NP HAIMYMM UHbIX Cepbes-
HbIX OCHOBAHWN.

CornacHo U3meHeHUAM, BHECEHHbIM 3aKOHOM
Ne 351-d3, ToBapuLLECTBO COBCTBEHHMKOB He-
OBUXMMOCTU cYMTAETCA COBCTBEHHMKOM CBOEro
nmyutectsa. OLHAKO 3aKOH He yCTaHaB/MBAET YeT-
KOro pasrpaHu4yeHmna mMexKay MMyLLeCTBOM, Haxo-
OALLMMCSA B L0N1€BOW COBCTBEHHOCTM €10 YNEHOB,
M UMYLLLECTBOM, NPUHaZAexalwmm camomy TCH.
Ana dopMrpoBaHMA MMYyLLECTBEHHOMN 060C06-
JIEHHOCTM TOBapMLLLEeCTBA MOTYT NCNOb30BATbCA
06s3aTe/IbHble NAATEXKM, B3HOCHI Y1EHOB, AOXOAbI
OT XO3ANCTBEHHON AEATENIbHOCTU U ApYrue UCTou-
HUKUW. B 4OKTPUHE OTMEeYaeTcs, YTo, Hanpumep,
B COBCTBEHHOCTU TOBaApMLLECTBA COBCTBEHHMKOB
*unba (TCHK) MoxkeT HaxoauUTbCs ABUKMMOE U
HeABUXMMOE UMYLLECTBO, PAaCNONOXKEHHOE BHY-
TPY UK 33 Npesenamm MHOFOKBAapTUPHOro A0Ma.
MNcTouHMKamm ero GopMmmnpoBaHuA ABAAIOTCA 064-
3aTeNbHble NaTeXKKn, BCTYNUTebHblE U UHbIE
B3HOCbI YJIEHOB, 40XOA4bl OT XO3ANCTBEHHOM AeA-
TenbHoctn TCHK, cybenamm n gp. Ha ocHoBaHUM
pelweHuns obLero cobpaHma yneHos B TCH moryT
6bITb 06pa3oBaHbl cneymasbHble GoHAbI, pac-
XoAyemble Ha NpeayCMOTPEHHbIe yCTaBoM Lenn?,

[o BBegeHua n. 2.1 ct. 123.12 T'K P® B 3aKkoHe
He CyL,ecTBOBaN0 NPAMOrO yKa3aHuMA Ha TO, YTO
TOBapPMULLECTBO COOCTBEHHUKOB HEABUMKMMOCTH
ABnAeTca cobCTBEHHMKOM CBOEro MMyLLECTBa.
Mpexae cYMTaNnoCh, YTO BCE MMYLLLECTBO, NEpPEXO-
asuwee B cobcTBeHHocTb TCH, npM3HaeTcs obLuel
[0neBol cOBCTBEHHOCTbIO €ro Y1eHoB — cob-
CTBEHHMKOB HEABMXMMOro MMyLLLeCcTBa. B cooT-
BETCTBMMW C YTPATUBLLUMM CUAY NyHKTOM 1 cT. 123.3
K PO, ecnun caenka no ob6pasoBaHMio UAKN Npu-
obpeTeHno 06BEKTOB MHDPACTPYKTYPbI, HEOO-
XoAnmoi ana obcnyKmMBaHMs 06LLErO MMYLLECTBA
CO6CTBEHHMKOB XUJbIX 4OMOB, 06beANHEHHbIX
obuwei TeppuTopMeEls, NpoBOAMIAChE B MHTEpECcaX
MX COBCTBEHHMKOB, TOBAPMLLECTBO COBCTBEHHUKOB

HeLBUMXMMOCTU TaK»Ke yKasbiBanocb B EMPI Kak
COBCTBEHHMK MMYLLECTBA OOLLLEro NO/b30BaHUA.
MpaBo cobctBeHHOCTM TCH npefocTaBnAnoCh Ha
OCHOBaHMK OBLLUX MPU3HAKOB IOPUAMUYECKOTO
AMua, U3NoXKeHHbIX B cT. 48 TK PO.

Mo HawemMy MHEHMIO, TOBAPMLLLECTBO COBCTBEH-
HMKOB HEeABUXMMOCTU NpeaocTaBasieT cobom
OpraHM3auMoHHO-NpaBoByo Gopmy, NpuLlles-
WY Ha CMeHY NoTpebuTeNbCKUM KoonepaTu-
BaM, HEOOXOAMMYIO rpa*kAaHCKOMY 060pOTY Ans
OpraHM3aLnmM ynpaBaeHma obLwmUm MMyLLECTBOM
W peryanpoBaHnA OTHOLLIEHU MeEXKAY YTeHAMMU.
Mo obuwemy npasuay yneHbl TCH AoNXKHbI UMETb
O010 B Npase obuieit cobCTBEHHOCTU Ha UmMyLe-
CTBO 06LLero nosb3oBaHMa. O4HAKO Ha NpPaKTUKe
3TO NpPOUCXOAUT Aaneko He Bcerga. JaHHas op-
raHM3auUMoHHO-NpaBoBas popma npexae Bcero
obecneunBaeT rMOKOCTb B OpraHn3aLmm ynpase-
HMA N peleHnn GUHaHCOBbIX BONPOCOB.

B uenom HeobxoAMMO OTMETUTb, YTO B pamMKax
CUCTEMbI HOPUANYECKUX INL, TOBAPULLECTBO CODO-
CTBEHHUKOB HEABUMKMMOCTM Knaccuumumpyetcs
KaK HEKOMMepYEeCKaa opraHmn3aLuma, 3aHMmato-
LaAcs AeATeNbHOCTbIO, HE HaNpPaBAeHHOM Ha U3-
BnevyeHune npmnbblan, a HanpaBAeHHOM Ha yaoBe-
TBOpEHME NOTPebHOCTEN CBOMX YJIEHOB, B CBA3M C
YeMm YCTaBHbIM KanuTas HY B KAKOM M3 ero BUA0B
He popmMMpyeTca MU He AeNINTCA Ha 0.

Mpo6nema npumeHeHUs aHaNoruN 3aKOHa

K TOBapuLLeCTBaM COOCTBEHHUKOB HEABIKMUMOCTH,
OpraHu3auus u AeaTeNnbHoCTb KOTOPbIX

He yperynupoBaHa cneunanbHbIM 3aKOHOM

Ocobble NONOXKEHUA, KacatoLLmMeca NPaBoBOro CTa-
Tyca pa3nindHbix Buaos TCH, TakXe cogep»aTtca B
cneLmanbHbIX 3aKoHax. Ha cerogHAWHNA AeHb OHK
BKAOYEHbI: B pa3g,. VI XunmwHoro Kogekca PO,
peryanpyoumnii aeatenbHoctb TCH skunba (TCXK)3;

2 Cm.: Kayanoea A. B. Colicep T. B. Mpobiembl yuacTvs IOPUANYECKUX WL, B rpaxaaHcKom oboporTe : yueb.
nocobue gnsa maructpatypbl M. : Hopma : UHdpa-M, 2021. C. 87 (aBTop rnasbl — T. B. Colidep).

OTHOCMTENBHO NPABOBOrO pPerynpoBaHnAa opraHusaumm n geatenbHoctn TCHK cm.: n. 21 noctaHosneHua NaeHyma

BepxosHoro Cyaa PP ot123.06.2015 Ne 25 «O npumeHeHnK cyaamm HEKOTOPbIX NOIOXeEHMM pazaena 1 4acti nepsoi
lpaxaaHcKoro Kogekca Pocecuiickolt degepaummn» (BronneteHb BepxosHoro Cyaa PO. 2015. N2 8), pasbACHAOLLMN,
yTO cornacHo n. 4 cT. 49 TK PO ocobeHHOCTU rpaKaaHCKO-NPaBOBOro NOMOKEHUS HOPUANYECKUX INL, OTAENbHbIX
OpraH13auMoHHO-NPaBOBbIX GOPM, TUMOB M BUAOB, @ TaKKe HPUAMYECKUX /INLL, CO34aHHbIX A/1A OCYLLECTBAEHMA
[eATeNIbHOCTM B onpeaeeHHbIx chepax, onpeaenatorca MpaxkaaHCKMM Kogekcom PO, apyrummn 3akoHaMm 1 MHbIMA
NpPaBOBbIMM aKTaMW. B cBA3K ¢ 3TUM HopMbI FKunuwHoro kogekca PO o TCHK npofonKatoT MPUMEHATLCA K HAM U
nocne 1 ceHtabps 2014 r. n sBNAOTCA CNEeLMabHbIMM MO OTHOLLIEHMIO K 06wpmm nonoxkeHusm MK PO o TCH.

4 denepanbHbIi 3aKoH 0T 29.07.2017 Ne 217-®3 «O BeaeHMM rpaxaaHamMuM CafloBOACTBA M OropOAHNYECTBa
ONs COBCTBEHHbIX HYXK 4, U O BHECEHUU U3MEHEHUI B OTAE/bHbIE 3aKOHOAATe IbHbIE aKTbl Poccuiickoi deae-

pauuny // C3 PO. 2017. Ne 31 (u. 1). Cr. 4766.
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YACTHOE NPABO
JUS PRIVATUM

B PefepasibHbIi 3aKoH 0T 29.07.2017 Ne 217-93% o
Ca0BOAYECKMX M OTOPOAHMYECKMX HEKOMMEpYe-
ckux ToBapuuectsax (CHT n OHT)?; 8 deaepans-
HbIM 3aKOH oT 24.07.2023 Neo 338-®3° 0 rapaxHbiIx
obbeaAnHeEHUAX, BCTYNMBLUUIA B cUAy € 1 oKTAGPA
2021 r., peryavpyowmin cosgaHme n geateNbHOCTb
rapakHbix 06begMHEeHUIM, HelaBHO BBEAEHHbIX B
rpakaaHcKuii 060poT.

OAHaKo Ha3BaHHbIMM HOPMATMBHbLIMW NPaBO-
BbIMM aKTaMM He OXBaTbIBAETCA OpPraHmM3aLuna 1
heATenbHoCTb Bcex Buaos TCH, KoTopble Ha npak-
TUKe CO34at0TCA YH4aCTHUKAMM rpaxkaaHCcKoro obo-
poTa. B cBA3M € 3TMM, NOCKO/IbKY OTAE/bHOTO eau-
Horo pesepanbHOro 3aKOHa, PEraMeHTUPYHOLLErO
OopraHmM3aumuio n geatTenbHocTb MMeHHo TCH, Ha
CerogHAWHNN AeHb He MPUHATO, B pALe C/yvaeB
CyAbl BbIHYXXAEHbI MPUMEHATb HOPMbI CYLLLECTBYO-
WMX pesepanbHbIX 3aKOHOB B NOPAAKE aHAN0MUM,
KoTopas gonyckaeTca ctatben 6 K PO. Hanpumep,
3TO XapaKTepHO NpumeHuTenbHo K TCH, obpaso-
BaHHbIM COHCTBEHHUKaMM 3eMe/IbHbIX YHaCTKOB
C PacnoNOXEHHbIMM Ha HUX MHAVUBUAYAIbHBIMU
AUAbIMU AOMaMK UK Be3 TakoBblx, 06beanHEH-
HbIX 0bLel TeppuTopMelt, MHpPacTpyKTypoin n/
AN KOMMYHUKaLMAMMU.

Kak nogyepkusaeT KOHCTUTYLMOHHbIN Cya PO,
OTCYTCTBME peryanpoBaHmMs OTHOLLIEHMI NO BO3-
HWKHOBEHMIO MpaB Ha obLLee MMyLLECTBO Y cOb-
CTBEHHWKOB 3eMeJIbHbIX Y4aCTKOB, KOTOPble HE
dopmmpoBannck g BeAEHUA HA HUX OFOPOAHM-
YyecTBa M CaZlOBOACTBA, CBA3AHHbIX MeXay cobol
obuiel TeppuUTopuen, rpaHMLaMn, HOPACTPYKTY-
POM M KOMMYHMKaLMAMM, Ha KOTOPbIX Pacronoxe-
Hbl UHAMBUAYANbHbIE U/WUW MANIO3TaXKHbIE Uble
foma, TpebyeT NpUMeHeHWs aHanorMm 3akoHa’.

B 0OKTpMHE OTMeYaeTca, YTO C/IOKHOCTb Npa-
BOBOIO PEry/IMPoBaHMA OTHOLIEHUI MeEXKAY opra-

HM3aALMOHHO U UMYLLLECTBEHHO 060CO6/1EHHbIMM
cybbekTamm c aBTOHOMHOW Bonein obycnasanBaeT
HeobX04MMOCTb UCMO/b30BAHMA TaKUX MHCTPYMEH-
TOB, KaK aHaN0rMA 3aKoHa U aHanorua npasas.

Mo MHEHWIO yYeHbIX, MPUMEHEHME aHaNornu
BCErAa HanpaBAeHO Ha JOCTUKEHME onpeaeneHHo-
CTM MOAE/IM BO3MOXKHOIO W [LO/IKHOrO NOBEAEHUS.
MoaToMy 3aKpeneHne BO3MOXKHOCTU NpUMeHe-
HUA MNPaBOBbIX HOPM MO aHa/IOrMN COOTBETCTBYET
XapaKTepy rpa*kAaHCKo-NpaBoOBOro BO34ENCTBUSA,
CTpemsLeroca obecneyntb CTabuabHOCTb OTHOLLIE-
HWI 1 NpeACcKa3syemocTb B AMHamMKe®.

OAaHaKo, Mo Hallemy MHEHMUIO, C YKa3aHHbIM
BbIBOAOM HE/Ib351 COMIAaCUTbCA, MOCKOIbKY Npume-
HeHWe aHaNorMn 3aKoHa He Bcerga obecneumBaeT
CTabu/IbHOCTb OTHOLLEHUI U Tem Bosiee NpeacKa-
3yemMoCTb B AMHAMMUKE N MOXKET BbITb 3TUM ONpas-
OaHo.

B yacTHOCTK, NpaBONPUMEHUTEIbHAA NPAKTU-
Ka CKnafAblBaeTcs Takum obpasom, YTo He Bce U3
Ha3BaHHbIX Bblle deaepasibHbiX 3aKOHOB MOTYT
ObITb MPUMEHEHbI B NOPAAKE aHaJIOTUM B OTHO-
weHmu TCH, obpasoBaHHbIX COBCTBEHHMKaMM
3eMe/IbHbIX Y4aCTKOB C PaCMOOMKEHHbIMU HA HUX
UHANBUAYANbHbBIMU }KUAbIMW AOMaMU Unun 6es
TaKOoBbIX, 06 beaNHEHHbIX 00LLEN TeppUTOPUEN,
NHPPACTPYKTYPON U/UAN KOMMYHUKALUAMM.

Tak, Hanpumep, B Tex C/Ay4asx, Korgaa cydbl
NPUMEHSANIN B NOPALAKE aHANOrMKU NONONKEHUA
3aKOHOZATeNbCTBA, PErYANPYHOLLETO OTHOLLIEHMUS,
BO3HMKalOLLME B CBA3M C BeAEeHMEM rpaxKaaHamm
€afl0BOACTBA U OropoAHUYecTBa 418 COH6CTBEHHbIX
Hy*A4', BepxoBHbili Cya P® otmeHan cyaebHble
aKTbl, BbIHECEHHbIE C HApYyLUEHNEM HOPM MaTepu-
aNbHOro NpaBa, M yKasblBa/l Ha HEOHBXOAMMOCTb
YTOUHEHUA NPUMEHAEMbIX HOPM K KOHKPETHbIM
cnopam'l.

Bonee noapobHo 0 AaHHbIX GopMax topuandecknx nu, cm.: Kavaaosa A. B., Coliggep T. B. Mpobnembl yyactus

IOPUAMYECKMX UL, B rPpaykaaHCKoM oboporTe : yueb. nocobue gns marmctpatypsl. M. : Hopma : UHdpa-M, 2021.
6 depepanbHbiil 3aKoH OT 24.07.2023 Ne 338-d3 «O rapaHbix 06beAUHEHUAX U O BHECEHUMN U3MEHEHUI B
oTAe/bHbIe 3aKOHOAATe/bHble akTbl Poccuiickon ®eaepauun» // C3 PO, 2023. Ne 31 (u. lll). Cr. 5764.

Cm.: n. 8 noctaHoBNeHUA KoHcTUTyumMoHHoro Cypa PP ot 28.12.2021 Ne 55-1 «[Mo geny o npoBepKe KOHCTUTY-

LMOHHOCTM YacTn 1 ctatbm 7, 4actn 1 ctatbm 44, yactmn 5 ctatbm 46, nyHKTa 5 4yactm 2 ctatbm 153 mn ctatbm 158
*MuaunuHoro Kogekca Poccuiickont deaepaumm B €BA3M ¢ Xanoboi rpaxaaHkm T. C. Mankosoi» // C3 PO,

2022. Ne 2. Ct. 556.

run // KOpwucrt. 2016. Ne 4. C. 11-14.

Cm.: Mukptokos B. A., Mukptokosa I. A. Mpobaembl NPUMEHEHMUA rpaXKAaHCKOro 3aKOHOA4ATeNbCTBA MO aHa/lo-

°  Cm.: Mukprokos B. A., Mukprokosa I. A. YKas. cou. C. 11-14,

10

CMm., B YaCTHOCTW, AEMNCTBOBABLUMIA HA MOMEHT BO3SHUKHOBEHMA CMOPHbIX OTHOWEHNN DeaepanbHblit 3aKOH

oT 15.04.1998 Ne 66-®3 «O caf0BOAYECKUX, OFOPOAHUYECKUX U AaYHbIX HEKOMMEPYECKUX 06beaNHEHUAX
rpaxaan» (yrpatun cuny c 1 aHeaps 2019 r.), a Tak»Ke 3akoH Ne 217-93.

1 Cm.: onpenenerusa BC PP ot 09.04.2019 Ne 5-KI19-10, ot 30.07.2019 Ne 4-KI'19-28, ot 19.11.2019 No 4-Kr19-
43, 2-11/2018, ot 24.03.2020 Ne 4-Kr19-90, 2-2233/18, ot 06.10.2020 Ne 5-K[20-107-K2, B KOTOpbIX CTa-
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KoHcTUTyUMOHHbIM Cya PO noavepKunsaert, 4To
AelCTBytoLLEee 3aKOHOAATENBCTBO NPUMEHUTENIBHO
K KOMMEKCY 3eMe/IbHbIX Y4aCTKOB, KOTOpble He
dbopmmpoBannch oA BeAEeHUA Ha HAX OTOPOAHM-
YyecTBa U CalOBOACTBA, CBA3AHHbIX MeXay cobol
obuen TeppuTopUuet, rpaHnLaMm, MHGPaCTPyK-
TYPOM U KOMMYHUKALMAMM, Ha KOTOPbIX pacno-
NOXKeHbl UHAMBUAYANbHbIE U/UIYM MaNo3TaXKHble
UMble JOMa, He PeryiMpyeT COCTaB U NPaBOBOWA
pexxum obluero nmyilectsal? B rpaHULLax Takmx
3eMe/IbHbIX YYaCTKOB, a TaK»Ke He peryimpyeT oT-
HOLIEHMA NO YNPaBAEHUIO 3TUM OBLLMM UMYLLEe-
CTBOM, HE onpeaenseT NopAaLOK ero sKcnayaTauum
n cogeprkaHunals,

B 3TOM CcBA3M CcyAbl NO OTHOLIEHWIO K tOpuU-
ONYeCcKMM nnuam, cosgaHHbim B dopme TCH,
06pa3oBaHHbIX COBCTBEHHMKaMM MHANBUAY AN b-
HbIX XMWAbIX 4OMOB U/MUM 3eMe/IbHbIX YyH4aCTKOB
c 06wen nHpacTpPyKTypon, NMBO B TEX CyYasnX,
KOr4a 3TO BO3MOXHO, MPMMEHSAIOT MO aHaiormm
NnonoXeHua n. 2 4. 2 cT. 136 XK PP, nnbo npume-
HUTENbHO K TaKUM Aenam BooblLe He yKasblBatoT
Ha KaKyr-1M60 KOHKPETHYH aHaI0MUI0 3aKOHa B
CBOMX peLleHusx, YTo He o6ocHoBaHO, ogHako
NpPoOMCcXoauT B BONbLLIMHCTBE C/Ty4aEeB.

MpumeHeHWe cyaamun aHanoruum n. 2 4. 2
cT. 136 K P® He Bcerga ob6ocHOBaHHO U nocne-
[0BaTeNbHO, @ Yalle BCEro NPOUCXOAUT XaoTUYHO,
MOCKO/bKY, COM/TAaCHO BYKBa/IbHbIM MNONOXKEHUAM
JAHHOW HOPMbI, TOBAapULLECTBO COOCTBEHHUKOB
KWAbA KaK pasHoBuaHocTb TCH moKeT 6biTb
CO3aHO COBCTBEHHMKAMM HECKONbKUX KUbIX
[OMOB, NPU YCIOBUM YTO OHWU PACMONOXKEHbI B HE-
nocpeacTBEHHOM 6AM30CTN APYT OT Apyra, UMetoT
06Uy TEPPUTOPUIO, FPAHWULLbI, CETU UHMKEHEPHO-
TEXHUYECKUX KOMMYHUKaLMA U gpyrue s1eMeHTbl
MHOPACTPYKTYpPbI, NpeAHa3HavYeHHble aasa obeny-
YKMBaHMA bosiee Yem OAHOro AoMa.

Mpn aTOM COBCTBEHHUKM 3€MENbHbIX y4acT-
KOB, B TOM YMC/IEe UMEIOLLMX OBLLYIO TEPPUTOPULO,
rPaHuULLbl, CETU UHKEHEPHO-TEXHUYECKUX KOMMY-
HUKaUMM 1 apyrue anemeHTbl MHPPACTPYKTYpbI C
PaCcnoNOKEHHBIMU HA HUX XKUAbIMU OMAMWN UNU
6e3 TakoBbIx, TCHK co3gaTb He moryT. PeweHune o
cosgarun TCHK v ytBepaeHUM ero ycrasa npu-
HMMAETCA MO COrNaLleHMnto BCeX COBCTBEHHUKOB
UNbIX 4OMOB, OTBEYAIOLLMX NPUBEAEHHbBIM BblLLE
Kputepuam. CornacHo noaoxkeHnam 4. 4 ct. 136
KK PO K TakOMy TOBapULLLECTBY NPUMEHAIOTCA
TpeboBaHMA, yCTaHOBAEHHbIE MPUMEHUTENBHO K
TCHX, co3gaHHOMY B MHOTOKBapTUPHOM AOME UIN
HECKOJIbKMX MHOTOKBAPTUPHbIX JOMAX, eC/IN UHOE
He BbITEKAET M3 CYLLECTBA OTHOLIEHWUI B TAKOM
ToBapuLLecTBe.

Takum obpaszom, npobiema NpUMeHeHUs aHa-
NIOrMM 3aKoHa K Takum Bugam TCH cBA3aHa npex-
e Bcero ¢ BO3HUKHOBEHWEM HeonpeaeneHHOCTH
B NPaBOBOM pPery/iMpoBaHUN Kak BHYTPEHHUX, TaK
1 BHELUHWX OTHOLUEHWI C UX y4aCTUEM, MOCKObKY
BbI6OP HOPMbI 3aKOHa, NOAAENKaLLeN NnpumeHe-
HUIO B NOpAAKe aHaNormm, 3aBUCUT OT yCMOoTpe-
HWA CyAa, PaCCMaTPUBAIOLLLEro TOT MU MHOM crop.
B cBA3M C 3TUM NPUMEHUTENBHO K TaKOM OpraHu3a-
UMOHHO-NpaBoBoi ¢opme, Kak TCH, n3-3a mHoro-
06pasua ee pasHOBUAHOCTEN BO3HUKAET Ntopa-
JIN3M aHaNoTUM.

Mpo6nema Bo3HMKHOBEHUA 06LLeil JoneBON
C06CTBEHHOCTH B TOBapULLECTBAX C06CTBEHHUKOB
HeABMKNUMOCTH, OpraHM3aLuA U feATeNbHOCTb
KOTOPbIX He yperynupoBaHa cneyuanbHbIM 3aKOHOM
Kak 6b110 NOKa3aHo Bbllwe, B chepe perynnposa-

HUA UMYLLLECTBEHHbIX OTHOLLEHWI MeXay YaeHamun
TCH n mexay cammm ToBapuLWEeCTBOM Hanmume

BM/ICA BOMPOC O AONYCTUMOCTU NPUMEHEHUA aHanornm 3akoHa Ne 217-d3 n oTmeyanochb, YTO CTOPOHbI Cop-
HbIX OTHOLUEHWNI HE OCYLLECTBAAIOT AEATENIbHOCTb, CBA3AHHYIO C BeeHMEeM Caf0BOACTBA, OrOPOAHUYECTBA U
[A4YHOro X03AMCTBA, @ pa3pelleHHOe UCNOAb30BaHME 3eMe/IbHbIX YYaCTKOB B TaK Ha3blBaeMbIX KOTTEAMKHbIX
nocenkax UMeeT NPUHLMNNANBHO MHOE Ha3HavyeHne (MHAMBUAYANbHOE KUINLWHOE CTPOUTENBCTBO), B CBA3MU
¢ Yyem BepxoBHbIi Cya PO yKkasbiBas Ha HEOOXOAMMOCTb YTOUYHEHMA B PELUEHMAX HUKECTOALLMX CYA0B, KaKue
MMEHHO HOPMbl HEMOCPEACTBEHHO NoA/eXKaT NPUMEHEHMIO K CMOPHbLIM OTHOLLIEHMAM TAaKOro poaa.

12

O6bI4HO K 06LLEMY MMYLLLECTBY OTHOCAT 3EMEJIbHbIE YYaCTKU, ABAAOLWMECS 06beKTaMM 06LLLEero N0b30BaHMS,

B 4aCTHOCTW JOPOrM, UIPOBbIE UK CMOPTUBHbIE MJIOLWAAKM, a TaKKe 06beKTbl MHPPACTPYKTYpPbI, CO3AaBae-
Mble 19 06CNYKUBAHUA JOMOB M yHaCTKOB B 3TUX KOMMIEKCaX.
13" Cm.: n. 3.3 noctaHosneHuna KoHctutyumnorHoro Cyaa P® ot 28.12.2021 Ne 55-M.

14

KaK pasbAcHeHo B N. 2 noctaHoBneHuA MneHyma BepxosHoro Cyaga PP ot 19.12.2003 Ne 23 «O cypebHOMm

peweHun» (BronneteHb BepxosHoro Cyaa P®. 2004. Ne 2), pelueHune ABAAETCA 3aKOHHbIM B TOM C/ly4ae, Koraa
OHO NPUHATO NPU TOYHOM COBNIOAEHMM HOPM NPOLLECCYAIbHOTO NPaBa W B MOJHOM COOTBETCTBUM C HOPMaMM
MaTepuranbHOro NpaBa, KOTOPbIe NOANEKAT NPUMEHEHMIO K JAHHOMY NPaBOOTHOLUEHUWIO, MW OCHOBAHO Ha
NPUMEHEHUM B HEOBXOAMMbIX C/Iy4anX aHAIOrMM 3aKOHa AW aHaNornK nNpaea.
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KOHKPETHOTO BELLHOMO NpaBa Ha MMYLLECTBO CTa-
HOBUTCA ONpPEeaeNnALWNM KpUTepUem 41 ero ot-
rPaHUYEHNA OT MHbIX BUAOB HOpUANYecKux au. Mo
CYTW, TAKOM MHCTUTYT BELLHOTO MPaBa, Kak NpaBo
obuien goneBoi cobCTBEHHOCTU, HAYMHAET pery-
IMPOBATb OTHOLUEHMSA, KAacaloLLMECA MPaB Y1eHOB
TCH 1 camoro ToBapuLLecTBa Ha NpUHaaexKa-
LLee MMyLLEeCTBO. BbiAcHeHWe BoNpocCa, B Ybel
COBCTBEHHOCTU HAXOAUTCA TO NN MHOE UMYLLLE-
CTBO, HEOBXOAMMO B TOM YUC/IEe A1A onpeaeneHms
06bemMa OTBETCTBEHHOCTM TaKOro TOBAPULLECTBA MO
ero Aonram nepes UHbIMM y4aCTHUKAMM FpaxkaaH-
cKoro obopoTa.

BO3MOXHOCTb CO34aHUA IOPUANYECKOrO NnLLa
B AAHHOM OpraHM3ayMoHHO-NpaBoBoi ¢opme
no obwemy npasuay onpeaenaeTcsa, BO-Nepsbix,
BMOM OOBEKTOB HEABUMKMMOCTU U MX NPABOBbLIM
PEXMMOM, BO-BTOPbIX, Ha/IMYMem obLLeln TeppuTo-
PWY 1 TPaHULL, B NPeaenax KOTOPbIX PACMOOMKEHDI
OaHHble 00beKTbl, B-TPETbUX, HaAMUYNEM OBLLMX
KOMMYHUKALMIA U MHOPACTPYKTYpbl. B YacTHOCTMH,
co3zgaHue TCXK ana HecKonbKux 6aM3KO pacno-
JIOXKEHHbIX ¥XWNbIX AOMOB TpebyeT cobnoaeHuA
onpeaeneHHbIX YCA0BUIA, TaKUX KaK Hanauuume
obLen TeppuUTopUNn, rpaHmnL,, CeTEN UHKEHEPHO-
TEXHUYECKMX KOMMYHUKALUI U APYTUX SN1EMEHTOB
NHPPACTPYKTYPbI, HEOOXOAMMbIX A5 UX 0BCNYHKM-
BAHMSA, UTO HAXOAMT OTPAKEHUE B NPABONPUMEHM-
TeNbHOM nNpakTuke'>,

MpumeHnTENbHO K OoTAEeNbHbIM Bungam TCH
depepanbHbIM 3aKOHOM 06 oTaenbHom Buae TCH
(B cnyyae ero npuHATUA) AnMbo yctaBom TCH (B cny-
Yyae OTCYTCTBMM CNeLManibHOro 3aKOHOAATENIbHOTO
peryinpoBaHma) MOryT 6bITb NPeaycMOTPEHbI U
WHble yCn0BUs, 06yC10BAMBaIOLLME BOSMOXKHOCTb
NX CO3aaHMA.

TaK, Hanpumep, Ha NPaKTUKe TOBAPULLECTBO
CcOb6CTBEHHUKOB HEABUXKMMOCTM MOXKET ObITb CO-
3[1@HO NPW OTCYTCTBUM OBLLErO MMYLLLECTBA B He-
nocpeactTBeHHon cobctBeHHOCTM TCH mam obLueit
[0NeBON COBCTBEHHOCTM €0 Y/IEHOB, HO HANIMYNK
pPacxo40B Mo 06CNyXKMBaHWUIO 0OLLLErO MMYLLIECTBA,
HaxoAALLEerocs B YaCTHOM COBCTBEHHOCTU APYroro
vua, He coctoAalero ¢ TCH B OTHOLWEHMAX YNeH-
cTBa. B Takux cnyvaax y uneHos TCH He BO3HMKaeT

obuwen gonesoi co6CTBEHHOCTM, MOCKOJIbKY HET
obuLero nmyulecTsa, a BO3HMKaeT b 06A-
3aHHOCTb MO HECEHMIO PAaCcXoA0B, KOTOPbIe, KaK
npaBuaO, pacnpenenstTca MeXAy YieHamun
TOBapuULLECTBA NPOMNOPLUNOHANBHO KONNYECTBY
NpUHaANEXaALWMX UM Ha npaBe cobCTBEHHOCTHU
obbeKToB.

Cnepyet pasrpaHMunBaTb 0OBEKTbI HEABUMKMK-
MOTO MMYLLECTBA Ha Te, B rPaHMLLAaX KOTOPbIX Npa-
BO 0bLLel o1eBOoM cOBCTBEHHOCTU Ha MMYLLLEECTBO
0buero nonb30BaHUSA BO3SHUKAET B COOTBETCTBUM
C 3aKOHOM aBTOMAaTUYECKU, HAaNpPUMEpP B MOMEHT
npuobpeTeHna KBapTUPbl B MHOTOKBapPTUPHOM
AOME MW HEXUAOTO MOMELLLEHMA B 34aHUM U Ap.,
N Te 0OBEKTbI HEABUKMMOIO MMYLLLECTBA, B OTHO-
LUEHWM KOTOPbIX BOSHMKHOBEHME NpaBa obLien
[0NeBO COBCTBEHHOCTM Ha MMYLLLECTBO obuero
Mo/Ib30BaHMA AEUCTBYIOLWMM 3aKOHOAATENBCTBOM
He NpeaycMOTPEHO, B CBA3M C YemM HeobxoaMmo
yperynmposaTtb NOpPsA0K ero BOSHUMKHOBEHMUS.

B cooTBeTCTBMU C TONIKOBaHUEM, AaHHbIM KOH-
CTUTYUMOHHbIM Cyaom P®, oTcyTcTBME €A4UHOTO
cneumManbHOro NPaBoBOro pexKMma obLero nmy-
LLLeCTBa B MHOTOKBAapTUPHOM ZOME U MMYLLLECTBA
obLero nonb3oBaHUA CO6CTBEHHUKOB HECKO/b-
KMX KWU/bIX JOMOB, PAaCNO/IOXKEHHbIX B HEMOCpes-
CTBEHHOM 61M30CTU APYr OT ApYyra, UMerLWmnx
06y TEPPUTOPUIO, TPAHULLBI, CETU MHIKEHEPHO-
TEXHNYECKMX KOMMYHUKALMIM U ApYrUe 31eMEHTbI
MHOPACTPYKTYpPbI, NpeAHa3HavYeHHble aas obeny-
MBaHMA 6onee Yem ogHOro Aoma, 0bycnoBieHo
pas3/IMYMEM B XapaKTEPUCTUKAX MHOPACTPYKTYpbI,
06CNyKMBalOLLEN MHOTOKBAPTUPHbIE U UHAMBUAY-
a/ibHble }KWjble ZoMma.

KoHCTUTYUMOHHBbIN Cya PP oTmevaeT, 4To
OencTBylolee 3aKOHOAATENbCTBO He CBA3bIBaeT
npuobpeTteHme npaBa cO6CTBEHHOCTU HA UHAN-
BUAYa/IbHbIN }KUIOW AOM C OAHOBPEMEHHbIM
BO3HMKHOBEHMEM [0/I1 B NpaBe cOH6CTBEHHOCTH
Ha obulee nmyuectso'®, n noguepkmsaer, yto
MMYyLLLECTBO 06LLLEro NONb30BaHUA B KOMMNIEKCaXx
UHAMBUAYANbHBIX }KUNbIX LOMOB, 00beANHEHHbIX
obLen TeppuUTopUEN, rpaHULLAMK, CETAMU UHKe-
HEePHO-TEXHMUYECKUX KOMMYHUKaUUA 1 Apyrumm
anemeHTaMmn MHGPACTPYKTYPbl, MOXKET HaXOAUTb-

15 Cm.: onpegeneHune cynebHoOW Koanermm no rpaskaaHckum genam BepxosHoro Cyaa P ot 30.07.2019
Ne 4-KI'19-28, B KOTOPOM OTMEYAETCA, YTO A4/1A NMPMMEHEHMA COOTBETCTBYHOLMX HOPM XKMUANLLHOTO 3aKOHOAA-
TENbCTBA BAXHO YCTAHOBUTb O6EKTUBHbIE 06CTOATENbCTBA: HalMUME OBLLMX FPaHNL, U TEPPUTOPUK, @ TaKKe

obcnyKuBatoLwen ee MHPPACTPYKTYPbI.
16

Cm.: noctaHoBneHue KoHctuTyumoHHoro Cyaa P® ot 10.11.2016 Ne 23-M «Mo geny o NnpoBepKe KOHCTUTY-

LMOHHOCTM NONOXKeHMI ab3ala BTOPoro NyHKTa 1 ctatbu 2 ®eaepanbHOro 3akoHa “O rocyaapcTBeHHoM peru-
CTPaLMK Npas Ha HEABUMMMOE UMYLLLECTBO U CAE/OK C HUM” B CBA3M C Kanobol rpaxgaHuHa H. H. Mapaca-

HoBa» // C3 P®. 2016. Ne 47. Ct. 6724.
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Kauanosa A. B.

Hosoe 8 npasoeom pecysiuposaxuu opeasusayuu u desmenbHoCMU moeapuuwjecms C00CMBEHHUKOB HeOBUXUMOCMU

€Sl B COBCTBEHHOCTU ONpeaeneHHOro nLa, Ho uc-
Mo/Ib30BaTbCA B MHTEpPECaX He TO/IbKO 3TOro MLa,
HO M COOCTBEHHWKOB TaKMUX JOMOB, @ TaKKe APYrunx
NPOXMBAOLWMX Tam NN,

Camo no cebe nprobpeTteHune npasa cobcTBeH-
HOCTW Ha 3eMeJIbHbll YYAaCTOK C PACMOJIOKEHHbIM
Ha HeM XXWbIM OMOM UM 6e3 TaKOBOro, Haxoas-
LLMICS B rpaHMLAX KOMMJIeKca MHANBUAYANbHOM
XUANLLLHOM 3aCTPOMKM, He B/ieYeT BO3SHUKHOBEHMS
001K B nNpaBe cOBCTBEHHOCTM Ha obLee nmyLle-
CTBO B ;aHHOM Komnnekcel’,

MoCKONbKY AeNcTByloLLEE 3aKOHOAATENb-
CTBO He npeaycmaTpuBaeT BO3MOXHOCTU 0bpa-
30BaHMsA TCH cob6cTBEHHMKAMM TaKUX 0O BEKTOB
HeABUXMMOIo UMYLLLECTBA, KOTOPbIE He CBS3aHbI
mexay coboit GU3MUYECKM U TEXHONOTUUYECKU U
MMEOT Pas3/InYHbIN NPaBOBOM pPeXnM, Nnpobaema
TCH, 06pa3oBaHHbIX COOCTBEHHMKAMMN 3eMEeSb-
HbIX Y4aCTKOB, B TOM YMC/IE C PACNONOXKEHHbIMMU
Ha HUX Pa3/IMYHbIMN 0O BEKTAMWN HEABUMKMUMOTO
MMYLLLECTBA, 3aK/10YAETCA B OTCYTCTBMM MEXaHM3-
MOB MPaBOBOro PerympoBaHUA OTHOLWIEHWI No
BO3HWKHOBEHWIO 06LLEeN 10/1€eBOI COOCTBEHHOCTHU
B TAKMX MUNULLHO-3EME/IbHbIX KOMMNAEKCaXx.

3aKoHoAaTe b He peryanpyeT cay4yan BO3HUK-
HOBeHusA obLien goneBon cobCcTBEHHOCTU Y cOb-
CTBEHHMKOB Pa3HbIX 0ObEKTOB HEABUKMMOCTH,
0b6beanHeHHbIX 00LWen TepprUTOpUE, KOMMYHU-
Kaumamum n nHpacTpyKTypon, a ycTaHaBInBaeT
0COBEHHOCTUN OTHECEHMA MMYLLECTBA K UMYLLLECTBY
obuiero Nonb3oBaHMA.

B 4acTHOCTU, TaKMe 06BbEKTbI HEABUKNUMOTO
UMYLLECTBA, KaK HEeXWJ/ible MOMELLEHUA B HEXKU-
NOM 34aHUU, NOAYMHATCA HOpMam cT. 141.4
TKP® urn. 6.1 TKPO®. CornacHo cT. 141.4 TK PO
nomeLleHMeM NPU3HaeTCa YacTb 34aHMA UK CO-
OpY}KeHuA, NpeaHasHavyeHHan A1a NPOXKMBaHUA
rpaxkgaH uam Ans8 UHbIX Lesien, He CBA3aHHbIX C
npoxusaHnem. NMomelleHuns, npegHasHavYeHHble
ANnA 06CNyKUBAHUA APYrUX NOMELLEHUI B 34a-
HUWN UIN COOPYKEHUU, CYUUTAIOTCA OBLLIUM UMY-
LLLECTBOM W HE CYMUTAIOTCHA CaMOCTOATEIbHbIMM
HeABMXMMbIMK Bewamu. B cootseTcTBum ¢ 'K PO
COBCTBEHHUKAM NOMELLEHWUI N UHBIX 0OBEKTOB, B
YaCTHOCTM MaLUMHO-MECT, MpUHaaneKaT 40N B
npase o6Len cobcTBEHHOCTM Ha obliee nmyule-
ctBo. K 06Wwemy nmyLLecTBsy OTHOCATCA BCMNOMO-
raTefibHble MOMELLEHUS, KPbILLKM, OrpakaatoLmne
KOHCTPYKLMWN, MEXAHUYECKOE, 3/IEKTPUYECKOE,
CaHUTApPHO-TEXHUYECKoEe U MHoe 0bopyaoBaHMe.

B cootBeTctBuM c n. 1 cT. 259.1 TK PP cob-
CTBEHHWKAM HeABUXMMOCTU, HaxoasAlWencsa B

npeaenax onpeaeneHHom obuen TeppuTopmmn 1
CBA3AHHOM GU3MYECKM MU TEXHONOTUYECKN MO0
PacnosioKEeHHOM B 34aHUN UM COOPYKEHUMN,
NPUHAANEXNT HA NpaBe obLen AoAeBOMN COb-
CTBEHHOCTU MMYLLECTBO, KOTOpOe npeanosara-
JI0Cb UCMNOb30BaTb AR YAOBNETBOPEHUA 0OLWMX
notpebHocTen coO6CTBEHHMKOB NpPU CO34aHUN
nnn o6pasoBaHUMN JAHHOM HEABUKMMOCTU. ITO
TaKXKe BKNKOYAET B cebA MMyLLECTBO, NpuobpeTeH-
HOe M/IN co34aHHOoe B Aa/ibHENLEM 418 TON XKe
uenu (obwee umywectso). CornacHo n. 2 cT. 259.1
K P®, ecnn 3aKoOHOM YCTaHOB/IEHbI TPaHULLbI 06-
e TeppuUTOpmMn U NpesycMoTpeHo co3gaHune
obLero nmyulecTsa, To CO6CTBEHHMKAM 3eMeb-
HbIX Y4aCTKOB Ha 3TOW TEPPUTOPUM NPUHALNEKAT
[0/ B NpaBe 06LLei cobCTBEHHOCTU Ha 3eMesb-
Hble Y4acTKM 0bLLero HasHayeHus.

TakMm obpasom, AencTByloLLEe 3aKOHOA4ATE b-
CTBO He YPaBHMBAET NPaBOBOI PEXKMUM 3eMeSIbHbIX
YYaCTKOB, Y4aCTKOB C MHANBUAYANbHBIMW KUIbIMU
A0MaMM U XO35IMCTBEHHbIMMW NOCTPOMKAMM U He-
UAbIX NOMELLEHWNI. 3aKoHO4aTeNb, YCTaHABNMBaA
NPW3HaKK 0bLLEero UMYLLLECTBA, YETKO Pa3rpaHnyn-
BAET 06BbEKTbI HEABUMKMMOCTH, MPU HAIMYUU KOTO-
pbiX Y COOCTBEHHMKOB BO3HMKAET pPeXXnM obuiei
[0NeBOM COBCTBEHHOCTW.

CornacHo n. 1 cT. 259.4 TK P®, ecnm nHoe He
YCTaHOBNEHO eAUHOINACHbIM peLleHnem cob-
CTBEHHWKOB, KaXKAbl COBCTBEHHUK HEABUKMMO-
CTM 06A3aH y4yacTBOBaTb B pacxogax no coaep-
¥KaHUIo obLLero MmyLLecTBa NPONopLMOHANbHO
cBOel none B npase Ha obwee umyuiectso. Cob-
CTBEHHWKU HEXMU/IbIX MOMELLEHWI, pacnono-
YKEHHbIX BHYTPU 34aHUA, UMEIT NpaBo Bbibopa
¢dbopMbl ynpaBieHMA 06LLUM UMYLLLECTBOM, OTHO-
CAWMMCA K 3TOMY 34aHMto. MpKn 3TOM cObCTBEH-
HWUKOB HEXMU/bIX MOMELLEHWNI B 30aHUAX, COOPY-
YKEHUSAX, PACNONIOKEHHbIX B FPAHMUL,AX 3eMeSIbHbIX
YYaCTKOB, Ha KOTOPbIX PACMO/IOXKEHbI B TOM YnCe
N UHAMBUAYA/IbHbIE KWU/ble AOMa, 06 beANHEH-
Hble obLen TeppuTopuren, MHPPACTPYKTYpPoOn 1
KOMMYHMKaLMAMM, NO HALLeMy MHEHWUIO, HEb3A
06A3aTb ObITb Y1EHAaMKN OgHOBPEMeHHO AByx TCH
M HECTW OLHOBPEMEHHO PACXoabl NO COAEPKAHUIO
KaK 06LLLero MMyLLLeCTBa, OTHOCALLLErOCs K 34aHUIO,
COOpPYKEHMUIO, TaK M 06Lero MmyLLecTsa, OTHOCA-
LLLeroca K KOMNAEKCY MHAMBUAYANbHbIX }KUNbIX
OOMOB M 3eMe/IbHbIX y4acTKoB ¢ 06Lwein nHdpa-
CTPYKTYpPO.

[elicTBylollee 3aKOHOAATENBCTBO HE Npeay-
CMaTpUBaeT BOSMOXHOCTN O4HOBPEMEHHOTIO BO3-
HUKHOBEHMA 06LLel f0NeBOI COBCTBEHHOCTU Ha

17 Cm.: noctaHoBneHne KoHcTuTyumoHHoro Cyga PO ot 28.12.2021 Ne 55-T1.
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obliee MMyLLECTBO Y COBCTBEHHMKOB 3eMe/bHbIX
YYaCTKOB C PaCMOIOKEHHbIMU Ha HUX XUNbIMU
O0MaMM 1 UHbIMU XO3ANCTBEHHbIMM NOCTPOIKa-
MW UK 63 TaKOBbIX Ny COBCTBEHHUKOB HEXUbIX
NMOMELLLEHWNI, PACMOIOMKEHHbIX B MHOFO3TaXKHOM
3aaHUK. OHO He BO3naraeT Ha COBCTBEHHUKOB He-
MUNbIX NOMELLEHUIM U Bpema HeceHUs pacxonos
Mo CoAepKaHUIO MMYLLECTBa, KOTOpoe ABAAETCA
06LLMM UMYLLLECTBOM /1 COBCTBEHHUKOB 3eMefb-
HbIX YY4aCTKOB, C PaCMO/IOXEHHbIMU Ha HUX KWU/bl-
MW IOMaMK U UHBIMW XO3ANCTBEHHbIMM NOCTPOM-
Kamu nau 6e3 TakoBbIX, U1 HA06OPOT.

Takum o6pasom, U3-3a OTCYTCTBMA B 3aKOHOAa-
TeNbCTBE onpeaeneHns NopaaKa nepexoaa UMy-
LecTBa 06LLero NonbL30BaHUA B 06LLYIO A0NEBYIO
COBCTBEHHOCTb COBCTBEHHMKOB MMYLLECTBA, 06b-
eANHEHHOro 0bWMMM rpaHnLaMN, KOMMYHUKa-
LUMAMU U MHOPACTPYKTYPOM, B pAae Ciy4aes nonB-
naetcsa npobiema BOSHMKHOBEHMA NpaBa obuiel
001eBoi co6CTBEHHOCTN Ha UMYLLLECTBO 0bLLero
Nnosib30BaHuA.

ﬂpoﬁnema 0CyLlecTB/IEHNA YieHKUX npaB

U UCNONHeHNA 06A3aHHOCTel B ToBapuwecTBax
C06CTBEHHUKOB HEeABWKUMOCTHN MMLAMH,

He obnapalowMmm C(TaTyCcOM Y/ieHOB

[JobpoBonbHOCTb y4acTna B TCH, Kak, COGCTBEHHO,
n B 1t06OM MHOM IOPUANYECKOM SINLE, OTHOCUTCA
K OCHOBHbIM Hayanam rpaxK4aHCKOro 3akoHoaa-
TeNbCTBA, 3aKpenieHHbIM BCT. 1 un. 1 ct. 2 TK PO,
OHa OCHOBaHa Ha NpPUHLMNEe aBTOHOMMM BoAn*®
YYACTHUKOB FPaKAaHCKMUX NPaBOOTHOLIEHUN U
OCHOBOMOIaratowem npuHUKUne rparKaaHcKoro
npasa — NPUHLKUNE ANCNO3UTUBHOCTU. [pn 3TOM
NpPaBoONpPMMEHUTENIbHAA NPAKTUKa CKNaablBaeTcA
TakKum o6pasom, YTO NPU B3bICKAHMWN PACXOA0B,
noHeceHHbIXx TCH B cBA3KU € 06CNyKMBaAHMEM 06-
LLLero umyLLecTea, Haamume cratyca YneHa TCH He
ABNsAETCA 00A3aTe/IbHbIM AN COOCTBEHHUKOB UMY-
LLLeCTBA, PACNOIOXKEHHOTrO B rpaHuMuax Takoro TCH.

Bcneacteme 3TOro B OTHOLWEHUM COBCTBEHHUKOB
MMyLLEeCTBA, HaxogAweroca B rpaHmuax TCH, He
ABNAIOLLMXCA €ro YaeHamu, no CyTu, BBOAUTCA npe-
3yMNUMA YneHcTBa®, NoCKoNbKy GaKTUYECKM OHM
CTAaHOBATCA BbIHYXAEHHbIMM YneHamu 6e3 cBoero
BONEN3bABNEHMA N HAZENATCA NpaBamm 1 06a-
3aHHOCTAMM YneHoB TCH, He cOCTOA B OTHOLLEHMAX
YNEHCTBa C NOCAegHUM.

B yacTHOCTK, Hanpumep, 4N1A rapaxKHbIX 06b-
eaMHEHUI NPAMO NPeaycCMOTPEHO, YTO IMLA, HE
apaaowmeca yneHamm TCH, HagenatoTca oau-
HaKOBbIM 06beMOM NpaB M 0653aHHOCTEN C K-
uamm, apnarowmmmca yneHamm TCH. CornacHo
CT. 27 3akoHa Ne 338-d3 rapakHble 06beanHeHNA
UMELOT cneayrouime npaea: npaso Ucrosnb3086a-
Hus obLLero MMyLLLECTBA B rPaHULAX TEPPUTOPUN
rapaHoro HasHa4yeHuA, B rapa*XHOM KOMMAEKce
Ha paBHbIX YC/I0BMAX U B 06beme, KoTopble yCTa-
HOBNEHbI A1 Y1IEHOB COOTBETCTBYHOLLErO TOBapu-
LLLEeCTBA; NMpPaAso NpUHUMAame yyacmue 8 obuwem
cobpaHuu yneHos TCH; B cnyyae, npeaycMoOTPEH-
HOM YacTbto 2 cT. 25, npaso npuHuUmame yyacmue
8 20/10COBAHUU MPU NPUHAMUU peweHuli obwum
cobpaHuem, 8 MOM Yucsie NO BONPOCAM, YKa3aH-
Hoim B N. 4,518 4. 1cT. 25, 1 N0 NHBIM BONpPO-
CaMm, CBA3aHHbIM C coaepKaHMeM 1 ynpasaeHnem
06LWMM MMYLLLECTBOM, NPeayCMOTPEHHbIM YCTa-
Bom TCH; npago Ha uHopmayuto, BKNOYas Npaso
3HaKoMUTbCA ¢ AoKymeHTammn TCH2® n npaso no
3asB/IEHUIO MNOAYYATb 3a NAaTy, pasmep KOTOpPoW
yCTaHaB/AMBaETCA pelleHnem obuero cobpaHms
Y/IEHOB TOBAPULLECTBA, UX KONUW; NMpaso obxca-
7108a0mMb peweHusa opeaHos TCH, Bnekywune gna
9TUX UL, TPAXKAAHCKO-NPaBOBble NOCNeACTBUA, B
cynebHom nopsgke, — u cneaytowme o6a3aHHoO-
cmu: 8Hocums rnsaamy 3a npunobpeTeHune, cosna-
HUe, coaepKaHue obLLEro UMYLLLECTBA, TEKYLLNI
M KanWUTaNbHbIM PEMOHT O6BEKTOB KanuTaNbHOTO
CTPOMUTENbCTBA, 33 YCAYrM U paboTbl TOBApMLLECTBA
No yNPaBAEHUIO TAKUM UMYLLECTBOM B NopagKe
n ob6beme, yCTaHOBIEHHOM A1A YNAaTbl B3HOCOB
YyneHamu ToBapuecTsa. B chyvyae HeBHeceHUA

18 Kysneyos A. A. NMpeaensbl aBTOHOMUM BOAW B KOPNOPATUBHOM Npase : KpaTKuit ouepk. M. : CtatyT, 2017.
19 Cm.: Bynaesckuii b. A. Tpe3ymnuum Kak CpeacTBa NPaBoBO OXPaHbl MHTEPECOB YYaCTHUKOB rpasKAaHCKMX

npasooTHoweHui. M. : UHdpa-M, 2013.
20

1) YcTaB TOBapULECTBa C BHECEHHbIMW B HEr0 U3MEHEeHUAMM, LOKYMEHT, I'IOATBep)KAalOLLI,I/Iﬁ d)aKT BHeCeHHnA

3anuncu B eguHbIN rocyAapcTBEHHbIN PeecTp lopuanyeckux auu; 2) byxrantepckan (puHaHcoBas) OTYETHOCTb
TOBapULLECTBA, NPUXOAHO-PACXOAHbIE CMETbl TOBAapMLLECTBA, OTYETbl 06 MCMONHEHUN TaKMX CMET, ayamuTop-
CKMe 3aKaodeHuns (B ciyyae NpoBeaeHUs ayaAMTOPCKMX NPOBEPOK); 3) 3aKNtoueHne peBU3NOHHON KOMUCCUN
(peBu3opa) ToBapuLecTBa; 4) AOKYMEHTbI, NOATBEPKAAOWME NPaBa TOBAPULLECTBA HAa MMYLLECTBO, OTpa-
»Kaemoe Ha ero banaHce; 5) NpoToKo cobpaHmns 06 yupexRaeHNM TOBapULLECTBA, MPOTOKObI 06WwmMx cobpa-
HWIA YNEeHOB TOBAPMLLECTBA, 3aceaHunii NPaBIeHNA TOBAaPULLECTBA U PEBU3MOHHOW KOMUCCUM TOBAPMLLECTBA;

6) MHble BHYTPEHHWE AOKYMEHTbl TOBapuLLEeCTBa.
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AaHHaA naaTa B3bICKMBAETCA TOBAPULLECTBOM B
cynebHom nopsgke.

Takum obpasom, Ha CEerogHALHMUN AeHb AN
TCH Hannume OTHOLIEHUI yyacTma (YNeHCTBa) He
MMeeT NPaBOBOro 3HaAYeHUA, NOCKONbKY NMua,
He BcTynmewume ¢ TCH B OTHOLWEHMA YNeHCTBa, U
Nnua, BCcTynueLlmMe B YneHbl TCH, o6naaatoT, no
CYTW, OANHAKOBbIM 06 bEMOM NpaB U 06s3aHHO-
cteii?L. Nluua, He sBctynuswme ¢ TCH B oTHOWEHMA
Y/IEHCTBA, MUMEIT NPaBO UCMO/Ib30BaHMA 0bLero
MMYLLECTBa B paMKax TeppUTOpumM obLLero HasHa-
YeHWs Ha PaBHbIX YC/IOBUAX C YleHaMM TOBapuLLe-
CTBa, NPaBO y4yacTms B o0buiem cobpaHum, npaBo
Ha MHPOPMaLMIO, a TaKKe 0683aHHOCTM MO BHe-
CEHUIo NaTbl 3a cogeprKaHme 06LLLero MMyLLecTBa.

B LenomM NPMMEHUTE/NIbHO K rapa*KHbiMm 06b-
eANHEeHUSM HEeobXoAMMO OTMETUTb, YTO TaKOM
MeXaHM3M MPaBOBOro PeryJinpoBaHNA OpraHu-
3auunun n gestenbHoctn TCH ABnseTca HoBenon
rpa*kAaHCKOro 3aKoHo4aTeNbCTBa.

Kpome Toro, Kak 6b110 OTMEYEHO HaMM BbliLle,
COr/1aCHO BbIBOAAM, COAEPKALLMMCSA B MPaBONpU-
MEHWUTENbHOM MPAKTUKE, HaZIMYMe OTHOLLIEHUN
y4yactus (4neHcTBa) He SBNAETCS onpeaenaiowmm
npu B3bICKAHNUM B3HOCOB 3a coAepKaHue obLiero
MMYLLECTBa B BUAE HEOCHOBATE/IbHOTo oboralle-
HWA ¢ COBCTBEHHMKOB HEABUXKMMOTO MMYLLECTBA,
HaxoaAaleroca B rpaHumuax TCH.

CynebHan npaKTMKa Mo B3bICKAHUIO B3HO-
COB BecbMa pa3Hoobpas3Ha, Npuyem cyabl, Kak
NpaBuIo, UCXoZAT N3 GaKTUYECKM NOHECEHHbIX
TOBapULLECTBOM COHBCTBEHHMKOB HEABUMKUMO-
CTM pacxonoB. JocTaToOYHO CMOPHbIM acnNeKTom
npeacTaBAseTcs, Hanpumep, B3aMMaHue B OTAE/b-
HbiX BUAax TCH, opraHmMsauma n oeatenbHoOCTb
KOTOpPbIX HE yperyampoBaHa oTaeNbHbiMKu dege-
panbHbIMM 3aKOHAMM, BCTYNUTENIbHOIO B3HOCA.
Ha Haw B3rnag, peleHne gaHHOro Bonpoca 3a-
BUCUT UCKAKOYNTENBHO OT BMAa TOBAPULLECTBA,
NOCKO/IbKY ANA TOBAPULLECTB, OpraHu3auma 1
0eATeNlbHOCTb KOTOPbIX YPeryanpoBaHa oTaelb-
HbiMM peaepanbHbIMM 3aKOHAMU, BO3MOMKHOCTb
B3MMaHMA BCTYNUTENbHbIX B3HOCOB B pAAE CyYa-
€B NPAMO 3anpeLleHa, B YaCTHOCTM 3TO YCTaHOB-
NleHo cTtaTbel 26 3akoHa Ne 338-d3 u ctaTbelt 14
3akoHa Ne 217-®3. MNpu atom ana TCH, co3aaHHbIxX
cob6CTBEHHMKAMM 3eME/bHbIX Y4aCTKOB C pacno-
NIOYKEHHbIMM HA HUX MHAMBUAYANbHBIMW }KUAbIMU
A0MaMK Uan 6e3 TaKoBbIX C 06LWelr MHbpPACTPYK-

TYPOW U KOMMYHWKaLUAMM, B CBS3U C OTCYTCTBMEM
MpPaBOBOrO PEryMPOBaHNA OrpaHMYEHMIA NO yCTa-
HOBJ/IEHWIO BM0B B3HOCOB 3aKOHOAATENbCTBOM He
npeaycMoTpeHoO.

B cynebHOM NpaKTMKe paccMaTpMBatoTca pas-
JINYHbIE acneKTbl, TaKMe KaK B3MMaHue BCTynu-
TeNbHbIX B3HOCOB, OLEHKa 3aTpaT Ha coaepyKaHue
MMyLLLECTBA OOLLLEro N0/Ib30BaHMA, @ TaKXKe BOMpPo-
Cbl Pa3yMHOCTU Y SKOHOMMYECKOM 06OCHOBAHHO-
CTW 3TUX 3aTPAT C TOYKU 3PEHUA MHTEPECOB KOH-
KpeTHoro cobctBeHHMKa. Cyabl MOTYT MPUHUMATb
BO BHMMAHMeE He TO/IbKO 0O bEKTUBHYHO CTOMMOCTb
YCNYT, HO M UX BbIFOAHOCTb M XO3ANCTBEHHYIO He-
06X0AMMOCTb A1 KOHKPETHOro cob6CTBEHHMKaZ.

Mpu aToM cyfebHan NpakTMKa No NPUMEHEHUIO
B nopsagKe aHanorum Hopm KK P®, perynunpyto-
LWMX OTHOLLUEHUSA NO YNPaBAEHUIO U COAEPMKAHMIO
obuero nMmyLLLecTBa B MHOTOKBAPTUPHbIX AOMaX,
4TO 6bIJI0 MOKA3aHO HaMM BblLle, NPU paspeLle-
HWW CNOPOB O B3bICKAHUW NATbl 3a yNpaBAeHUE U
cogeprkaHue 0bLLLero MMyLLLECTBA C COBCTBEHHMU-
KOB 3eMe/IbHbIX Y4ACTKOB C PACMONOMKEHHbIMM Ha
HUX MHANBUAYANIbHBIMU XUABIMU LOMAMM Npes-
oCTeperaer oT NpesB3ATON OLLeHKM 0b6bema ycayr
M UX CTOMMOCTW, NOPAZKA YCTaHOBAEHMA NAATbI U
ApYyrux acnektos, obecneynBas 6anaHc MHTepecos
CyOBbEKTOB aHHbIX OTHOLIEHWA.

Mcxoaa n3 aeicTeyoLLero npaBoBoOro peryau-
POBaHUA, COBCTBEHHMKAM HeABUKMMbIX BELLEN,
B YaCTHOCTU 0O6beaMHEHHbIX TOIbKO eANHOM Tep-
puTopuen, He obA3aTeNbHO 06Pa30BbLIBATL OPU-
andeckoe nnuo — TCH. OHM moryT aencTBoBaThb
M KaK HenpaBocybbekTHOe 06pa3oBaHMe — rpaxK-
[aHCKO-NpaBoBoOe co0bLLeCcTBO, peLleHnsa KoTo-
pOro Take OyayT NerMTMMHbI cornacHo ct. 181.1
K P®. Mpwn 3TOM y4acTHUKM gaHHOro obpasoBsa-
HWA HaZEenNstoTCA, B YaCTHOCTW, MPaBOM Ha MHOP-
MaLMIO O peLleHuAX, NPUHATbIX 0bLwmMm cobpaHu-
€M TaKoro coobLLecTBa, MOCKOAbKY COMAcHO M. 5
CT. 295.1 TK P® cobCTBEHHUK HEABUKMMON BELLU
BMNpase nosyyaTb MHGOPMaLMIO O N0BbIX peLle-
HUAX, MPUHATbIX 06LWMM cobpaHMem cobcTBeH-
HUKOB HEABUMKMMbIX BELLEN, OT INLY,, HA KOTOPbIX
B CM/lY 3aKOHa MM peweHuns obuiero cobpaHuma
CO6CTBEHHMKOB BO3/10XKEHbI 06A3aHHOCTU MO
XPaHeHWIo Takon MHbopmaumu. B gaHHOM cny-
Yyae 418 KaxKaoro cobCcTBeHHMKa O4HOM HeaBu-
KMMOW BeLLM BblAeNAETCs 404 B Npase obLuel
CcobCTBEHHOCTM Ha 0bLee MMYLLLECTBO, KOTOpas

21 Cnepyet OTMeTUTb, UTO paHee ,D,eVICTBOBaBLIJee 3aKOHOAaTeNbCTBO NpeagycmaTpmnBano 0643aHHOCTb MO ynnarte
LenesbiX BBHOCOB NCKNHOYNUTENIbHO Y/1eHam CagoBOAYECKUX, OTOPOAHUYECKUX NN AaYHbIX HEKOMMEPYECKNX

obbeguHeHUN.

22 Cm.: ab63. 3 n. 8.1 noctaHoBeHUa KoHcTUTyumoHHoro Cyaa P® ot 28.12.2021 Ne 55-M1.
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YACTHOE NPABO
JUS PRIVATUM

nponopLMoHasbHa NAOLWAAM COOTBETCTBYIOLLEN
HeABUXMMOM BelLM. DTa JONS U ONpeaenseT Ko-
JINYEeCTBO rosI0CoB Ha obLem cobpaHMmn Takoro
HenpaBoCcybbeKTHOro o6pasoBaHMA B OTHOCU-
Te/NIbHOM BbipaxeHuu. CornacHo 3aKoHy, AaHHas
[0NA He MoxKeT ObITb BblAeseHa B HaType U OT-
YyKAEeHa oTAeNbHO OT NpaBa COGCTBEHHOCTM Ha
HeaBMXKUMYIO Belb. COBCTBEHHUK HEABUKUMOWM
BeLlM He BMpaBe TaKXe COBepLlaTh UHble AeNCT-
BMSA, BAEKYLLMe nepeaady Takon 40N OTAENbHO
OT NpaBa COHBCTBEHHOCTM Ha HEABUMKUMYIO BELLb.
CAenkun, CoBepLUEHHbIe C HapyLleHMeM 3TUX Noo-
YKEHUMN, ABNAOTCA HUUYTOXKHbIMWU. OAHAKO BO3HU-
KaeT BOMpPOC, NerMTUMHO M Takoe obpa3oBaHue
B C/lyYae, ec/iv MMYLLECTBO OOLLLEro N0/b30BaHMA
He HaxoauTcA B 0bLel f401eBol COBCTBEHHOCTH
COBCTBEHHUKOB HEABUXMMOrO MMYLLECTBA, 06b-
eIMHEeHHOro obLLeNn TeppuTopren, a NpuHaaae-
KUT O4HOMY UM HECKOJIBKUM INLAM.

Mpo6nema nepexopa obuiero umyLiecTsa,
HaXoAALLeroca B rpaHuLiaX TOBapULLeCTBa
C06CTBEHHMKOB HeABIKMMOCTH,

B 061Ly10 JONEBYI0 C06CTBEHHOCTD

B cootBetcTBMM C . 3 CT. 3 3akoHa Ne 351-®3 nmy-
LLLeCTBO, COOTBETCTBYIOLLEE NPU3HAKaMm obLero
MMyLLecTBa, onpegeneHHbim B n. 1 n 2 ct. 259.1
K P®, nepexoaumT B 06LLYytO A0/1EBYIO COOCTBEH-
HOCTb COBCTBEHHUKOB HEABUKMMOTO MMYLLLECTBA
B NopsaAKe, ycTaHoBAEHHOM dpeaepasibHbIM 3aKo-
HOM, KOTOpPbI Ha HAacTOALWMIM MOMEHT eLle He
NPUHAT.

Mpw 3TOM B OTHOWeEHUM Taknx Buaos TCH, Kak
OHT u CHT, neAaTenbHOCTb KOTOPbIX peryampyerca
nonoxeHmamm 3akoHa Ne 217-93, npegycmoTtpe-
HO, YTO MMYLLECTBO OOLLLETO NONb30BaHMA HEKOM-
MepYeCKMX OpraHM3aLLmii, CO34aHHbIX rpaxaaHa-
MW ANA BeAeHUA Ca0BOACTBA, OrOPOAHNYECTBA
WAW J@YHOTO XO3ANCTBA, CYMTAETCA MMYLLECTBOM
obLero Nonb30BaHMA Caf0BOAYECKUX MU OFO-
POAHNYECKNX HEKOMMEPYECKNX TOBAPULLECTB,
32 UCKAKDYEHNEeM CaoBOAYECKMX UM OTOPOA-
HUYECKMX KOOMEPaTUBOB, KOTOPbIE AO/KHbI BbITb
npeobpasoBaHbl B TCH 1 TCXK, KoTopble AONXKHbI
cooTBeTCTBOBATb HOpMam KK PO,

3emesibHble Y4aCcTKM, OTHECEHHbIE K UMYLLLECTBY
06Lwero nonb30BaHMA YKa3aHHbIX OpraHM3auunii u
obpa3oBaHHble A0 AHA BCTYNAEHUA B CUAY 3aKo-
Ha N2 217-d3, ABnAtoTCcA 3eMe/IbHbIMU y4aCTKamm

obulero HasHayeHus, a NPaBo KONNEKTUBHOM CO-
BMECTHOM COBCTBEHHOCTM rparkaaH Ha 3TW Y4acTKU
npu3sHaeTca NpaBom obLien goneBoli cobcTBen-
HOCTWU NL, — COHBCTBEHHMKOB 3E€ME/IbHbIX Y4acT-
KoB B npegenax tepputopum CHT nam OHT npo-
NMOPLMOHaNbHO NAOLWAAM UX Y4acTKOB. [Mpn 3Tom
Bonpoc o 6e3Bo3Me3HOM Nepesaye MMyLLLECTBa
obuiero nonb3zoBaHusa CHT nnm OHT, asastoLlerocs
HeABUXMMbIM MMYLLECTBOM, B 0BLLYIO AONEBYIO
COBCTBEHHOCTb /UL, — COOCTBEHHUKOB 3€ME/IbHbIX
YYaCTKOB A0/KeH BbITb PaCCMOTPEH Ha 0bLem co-
6paHMM YNEHOB COOTBETCTBYIOLLErO TOBAPULLECTBA
He no3gHee 1 AHBapA 2024 r. OaHaKo, Kak 6bl10
W3/10}KEHO BbllLE, HA OCHOBE BbIBOAOB, BbITEKAIO-
LLMX M3 NPABONPUMEHUTENbHOM NPAKTUKKN, 3aKOH
Ne 217-®3 He NnogNeXUT NPUMEHEHUIO K TOBapMU-
LecTeam cob6CTBEHHUKOB 3eMe/IbHbIX YYaCTKOB C
AKUNbIMU SOMAMM UNU A PYTUMMN XO3ACTBEHHbBIMU
NocTpoiikammn nam 6es Hux.

B uesnom Bonpoc o pacnpegeneHnn nmylie-
cTBa, NpnobpeTeHHOro ToOBapMLWECTBOM COb-
CTBEHHWKOB HeABMMXMMOCTM A0 1 okTAGpA 2023 1.,
ocTaeTca OTKPbITbIM. HeAcHO, pacnpocTpaHsaeTca
/1N Ha 3TO MMYLLECTBO PEXUM 0blel gonesoi
COBCTBEHHOCTHU, ABNAEGTCA /I OHO UHAUBUAYASb-
HoM cobctBeHHOCTbIO TCH 1 pasaensaetcs av npa-
BO COOCTBEHHOCTM Ha O4HO M TO e UMYLLECTBO
MeK Iy TOBapULLECTBOM U €ro YyseHamu. B casu ¢
aToM npobsiemoit ocTaeTca HeACHbIM, KaKum obpa-
30M TOBapMLLECTBO COBCTBEHHMKOB HEABUMKUMO-
cTn bygeTt oTBeYyaTb Mo cBOMM 0bs3aTenbCTBaM,
BKAlOYaA cuTyauum baHkpoTtcTea?3. BosHukaer
BOMPOC O BO3MOXHOCTU COYETaHMA KOHCTPYKLMMN
obuielt 1o1eBol COBCTBEHHOCTU N UHANBUAYA/b-
HOM COBCTBEHHOCTM B paMKax O4HOM OpraHu3a-
LLMOHHO-NPaBoBOM GDOPMbI HOPUAMYECKOrO NLA
6e3 yCcTaHOBNEHUS YeTKUX pa3rpaHUUUTENbHbIX
Kputepues.

Y70 KacaeTcs 06BEKTOB 06LLLEro NO/Ib30BAHMS,
PACNONOMKEHHbIX Ha 3EME/IbHbIX Y4acTKax, Npu-
obpeTeHHbIX B YaCTHY COBCTBEHHOCTb PpU3nNYe-
CKUMU UAN IOPULNYECKUMU NULLAMUN, HanpUmMmep
3aCTPOMLLMKAMM C NOC/eAy oMM pasaeneHnem
Ha OTAENbHbIE YYAaCTKU U UX OTUYKAEHUEM ONA
CTPOUTENBLCTBA NHAMBUAYANbHbIX }KU/bIX JOMOB,
OeNncTByloLLee 3aKOHOAATENbCTBO TaKKe He JaeT
AICHOro OTBETa Ha BOMPOC O TOM, MEPEXOAUNT NN
TaKan 3em/A B 06LLy0 cOB6CTBEHHOCTbL COBCTBEH-
HWUKOB HEZBUXMMOCTM B COOTBETCTBMM C M. 3 CT. 3
3akoHa N2 351-d3 nnum octaeTca B COBGCTBEHHOCTH
KOHKPETHOro nua. AHasIorMYHO He YCTaHOB/EHO,

3 Cm.: OcmaHosa f]. O. HecoctoATeNbHOCTb (6aHKPOTCTBO) OPUAMYECKMX inL,: 0bLMiA NopAAOK : yueb. nocobue

ana ctygeHtos. M. : MpocnekT, 2023.
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KaKnm obpa3om 0H6CTOUT CUTYaLMA C UMYLLECTBOM
obuero HazHaYeHMA U NoAb30BaHMUA, PAcNoso-
YKEHHbIM B rpaHuLax Tepputopum TCH, obpaso-
BAHHOMO COBCTBEHHMKAMM 3eMe/IbHbIX Y4aCTKOB,
Ha KOTOPbIX, B YAaCTHOCTU, pasMeLLEeHbl XKuble
O0Ma N XO3ANCTBEHHbIE MOCTPOMKU, €CAN 3TO
MMYLLECTBO HAaXOAUTCA B YaCTHOM COHBCTBEHHOCTU
KOHKPETHOTO /iLLa, KOTOpOoe He 0bA3aTeNlbHO AB-
NAETCA 3aCTPOMLLMKOM, HAaNpUMep npu npuobpe-
TEHWUM UM UMYLLLECTBA Ha TOprax npu 6aHKpoTcTBe
npeAblaywero cobcTBeHHMKa. B npotnsHom cay-
Yyae NoJly4YaeTca, YTo HeT obLEero MMyLLECTBa, HET
obLel noneBoit CoO6CTBEHHOCTU, COOTBETCTBEHHO,
HeT 4o B Npase.

OcTaeTca OTKPbITbIM M BONPOC, KaK 3aKOH
Ne 351-®3, BcTynuBWKUIA B cuay C¢ 1 oKTabpA
2023 1., M €ero NoNOXKeHMNA NPUMEHAIOTCA K NPaBo-
OTHOLEHMAM, BOSHUKLLIMM NMOCae 3TOM AaThl, a
TaKKe K NPaBOOTHOLWEHMAM, BO3HUKLINM [0 ero
BCTYM/IEHUA B CUAY, B YAaCTHOCTM K ANALLMMCA Npa-
BOOTHOLUEHUAM, AEMCTBYIOLMM KaK A0 ero BCTyn-
NleHusA B CUy, TaK U nocne.

OToenbHOro yperynmpoBaHus TpebyeT Bonpoc
0 TOM, KaK nonoenHusa n. 3 ct. 3 3akoHa Ne 351-d3
NPUMEHAITCA K 3eMe/IbHbIM y4acTKam, 06bean-
HEHHbIM 06LWUMK rpaHnLLAMK, MHOPACTPYKTYpPOM
M KOMMYHWKaUMAaMK, KOTopble He dopMUpo-
Ba/IUCb ANA BeAEHUA HA HUX OropoaHMYecTBa m
Ca0BOACTBA, HAa KOTOPbIX PACMONOXKEHDbI Pa3Hble
06beKTbl HeABUMMKMMOTO nmyLLecTea. MNpu sTom
06pa3oBaHO TOBaApULLECTBO COOCTBEHHMKOB He-
OBUKMMOCTH, YIeHbl KOTOPOTO HECYT PacxXoAbl Mo
obcnyKmMBaHUIO MMyLLECTBA 0b6LLLEr0 HA3HaYeHMA
M NONb30BaHMA, HAXOAALLErocA B COBCTBEHHOCTM
OAHOTO UM HECKONIbKUX /UL, HEe ABAAOLLNXCA
3aCTPOMNLLMKAMMU.

Kpome Toro, HeT 04HO3HAYHOTO NOHUMAHMUA,
npumeHseTca M NyHKT 3 cT. 3 3akoHa Ne 351-93

B C/ly4ae, ec/iM COOCTBEHHUK 0BLLErO MMYLLECTBA,
BK/J1ablBasA CBOM AeHEeXHble cpeacTsa B biaro-
YCTPOWMCTBO M Pa3BUTME JAaHHON TEPPUTOPUK, Cam
CO3/,aeT KOMMEPYECKME OpraHM3aumm Uan npu-
B/IEKAET Ha TEX UJIM UHbIX MPABOBbIX OCHOBAHMAX
APYTUX XO3AMCTBYIOLLMX CyObEKTOB A4 yrpasie-
HUA 06LLMMM 06 BEKTAMM MHDPACTPYKTYPbI, B TOM
yncne, Hanpumep, aas obecneyeHmUn UX COXPaH-
HOCTM U NoAAep’KaHMA B HaZ1eXKalleM TexHuYe-
CKOM COCTOSIHUU.

OcTanca HeyperyanpoBaHHbIM BOMNPOC, BO3HU-
KaeT m obuasn fonesas cobCTBEHHOCTb B C/yYae,
Korza B rpaHuMLax o4HOro KOMMaeKca UHAMBUAY-
aNbHbIX YXUNbIX 4OMOB M 3eMe/IbHbIX Y4aCTKOB C
obwen nHdpacTpyKkTypor ogHOBPEMEHHO pac-
NOMI0XKeHbl Pa3inYHble 06bEKTbI HEABUMKMMOTO
MMYLL,ECTBA, B YaCTHOCTM KWJlble AO0MA, MHOTO-
STa)KHble lOMa, B TOM YMC/ie pasgesieHHble Ha
HeXuble NOMeLLEeHUA U T.4,., NOAYUHEHHbIE Pas3-
JINYHOMY NPABOBOMY PEXMMY.

Mo HaweMy MHEHMIO, COBEPLLIEHHO OYEBUAHO,
YyTO Haspesa HeobxoaMMOCTb NPUHATUA CreLn-
aNbHOro ¢peaepanbHOro 3aKoHa, peryanpyoLero
opraHusaumio U geatenbHocTb Kak TCH B uenom,
TaK 1 otaenbHbIX B1AoB TCH B yacTHOCTH, 06paso-
BaHHbIX COBCTBEHHMKaMM 3eMe/IbHbIX Y4aCTKOB,
KoTOopble He GOpPMMpPOBANUCL A4 BeAeHUA Ha
HWX OropPOAHNYECTBA M CAfZ0BOACTBA, Ha KOTOPbIX
PacnonoXeHbl MHAMBWUAYA/IbHbIE M MA/IO3TaXKHbIe
XUNble 4OMA U UHble 06beKTbl, 06beaNHEHHble
obuwen TepputTopmei, MHPPaCTPYKTYpPOM, KOMMY-
HUKaLMAMM, NOCKONbKY B MPOTUBHOM C/y4ae BO3-
HMKaeT NpaBoBan HeonpeaeNeHHOCTb, KOTopasn
He TO/IbKO 3aTpyAHAET OCYLEeCcTB/IeHMe YaeHaMu
Takmx TCH cBOMX KOPNOPATUBHbBIX U BELLHbIX MPas,
HO 1 file1laeT HEBO3MOXKHbIM CNpaBea/IMBoOe U eau-
Hoobpa3Hoe paspeLleHne CNOPOoB, CBA3AHHbIX C
y4yacTMeMm B AaHHbIX TOBapULLECTBAX.
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MOCKOBCKUI rocyapCTBEHHbIN lOpPUAMYECKUIA
yHuepcutet umenu O.E. KytadumHa (MIHOA)
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LleaTenbHoe packasHue U 4OOPOBONbHDIN 0TKA3
B npumeyaHusax K ctatbam YK PO o Teppopuctuueckmx
NpecTynieHnaAX: 0CHOBAHUA NPUMEHeHUs

Pe3stome. Hopmbl YK P® 06 0cBOOOXKAEHMM OT YroNIOBHOM OTBETCTBEHHOCTU MU HEMPUBNEYEHUN K HEN ABNA-
HOTCA BaXKHbIM MHCTPYMEHTOM MPOTUBOAENCTBUA NPECTYNIEHUAM B LLENOM, U COOTBETCTBYIOLLME HOPMbI, CO-
AeprKalwmeca B npumedaHunsax K ctatbam YK PO, npegycmatpumBatowMm OTBETCTBEHHOCTb 32 TEPPOPUCTUYECKUE
NPecTynieHns, He COCTAaBAAIOT UCKAoYeHns. U3 ctaTelt YK PO, npegycmaTpumBatoLwmMx OTBETCTBEHHOCTb 3a Tep-
popUCTUYECKME NPECTYN/IEHMA, COOTBETCTBYIOWME NPpUMeYaHuns gaHbl K cT. 205-206 n 208. OgHaKo addekK-
TUBHOMY MCNO/Ib30BAHNIO BO3SMOMXKHOCTEN, COAEPIKALLMXCA B MEPEUNCNEHHBIX CTAaTbAX, MOXKET NPENATCTBOBATbL
3a/10KEHHOE B HUX CMeLleHWe OCHOBAHWI 0CBOBOXKAEHWUS OT YrO/I0OBHOM OTBETCTBEHHOCTU M OCHOBAHWUM, UC-
K/HOYatoLWMX Yro/I0BHYO OTBETCTBEHHOCTb. B paboTte dopmynnposaH BbIBOA O HEOOXOAMMOCTM COracoBaHMUA
npumeyaHui K ct. 205-206, 208 YK PO ¢ nonoxeHnamn o 4o6poBoSIbHOM OTKase oT npectynsieHus (cT. 31
YK P®) n peatenbHom packasHum (4. 2 c1. 75 YK P®). Takoe cornacoBaHue aBaaeTca HeobxogMmbim yCI0BMEM
A7 YETKOTo onpesenieHnn PUAMYEecKon NpmMpoabl 06CTOATENbCTB, U3NI0MKEHHbIX B MPUMEYAHUAX K Bbillenepe-
yncieHHbIm ctaTbam YK P®. OTcyTcTBME B HacTosLLEE BPEMSA HEABYCMbIC/IEHHbIX OCHOBAHWUIN AnddepeHumaumm
YKa3aHHbIX 06CTOATENIbCTB HA OCBOOOXKAAtOLLME OT YrOIOBHOW OTBETCTBEHHOCTU U UCKNIOYAIOLLME YTONOBHYO
OTBETCTBEHHOCTb NPUBOAMUT K MPOTUBOPEUYMBBIM M CNOPHbLIM BbIBOAAM MPU NPUHATUM cyaebHbIMU OpraHamum
peLleHnin No Aefam o TEPPOPUCTUYECKUX NPECTYNNEHUAX, NPeayCMOTPeHHbIX cTaTbamu 205—-206, 208 YK PO.
KnioueBble cnoBa: feATesibHOe packasHue; Jo6POBO/IbHLIN OTKA3 OT NPECTYN/AeHUA; TEPPOPUCTUYECKME Npe-
CTYNNEHUA; TEPPOPUCTUYECKAA AeATe/IbHOCTb; OCBOOOXKAEHME OT YrO/I0BHOM OTBETCTBEHHOCTU; 06CTOATEND-
CTBa, UCKNIOYAIOLLLME YTONOBHYIO OTBETCTBEHHOCTb; NpUMeYaHuna K ctatam 205-206, 208 YK P®; ocHoBaHuA
0CBODOOMKAEHWNSA OT Yro/IOBHOM OTBETCTBEHHOCTU; TEPPOPUCTUYECKUI aKT

Ona ymutuposaHua: Koyon C. M. [leaTenbHoe packasHWe U A0OPOBO/bHbIN OTKa3 B NPUMEYAHUAX K CTaTbAM
YK P® o TeppopuncTMUECKMX NPECTYNAEHUAX: OCHOBaHUA NpuMeHeHus. Lex russica. 2024. T. 77. Ne 6. C. 69-82.
DOI: 10.17803/1729-5920.2024.211.6.069-082

Complete and Voluntary Abandonment of the Criminal Purpose in the Notes to the Articles
of the Criminal Code of the Russian Federation on Terrorist Crimes: Grounds for Application

Samvel M. Kochoi
Kutafin Moscow State University (MSAL)
Moscow, Russian Federation

Abstract. The norms of the Criminal Code of the Russian Federation on exemption from criminal liability or non-
involvement therein are an important tool for countering crimes in general. The relevant norms contained in the
notes to the articles of the Criminal Code of the Russian Federation providing for liability for terrorist crimes are
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no exception. Of the articles of the Criminal Code of the Russian Federation providing for liability for terrorist
crimes, the relevant notes are given to Articles 205—206 and 208. However, the effective use of the possibilities
contained in the listed articles may be hindered by the confusion of grounds for exemption from criminal liability
and grounds excluding criminal liability inherent in them. The author make a conclusion on the need to coordinate
the notes to Articles 205—206, 208 of the Criminal Code with the provisions on voluntary abandonment of a crime
(Article 31 of the Criminal Code) and complete abandonment of the criminal purpose (part 2 of Article 75 of
the Criminal Code). Such coordination is a necessary condition for a clear definition of the legal nature of the
circumstances set out in the notes to the above articles of the Criminal Code of the Russian Federation. Currently,
unambiguous grounds for differentiating these circumstances into exempting from criminal liability and excluding
criminal liability are absent, which leads to contradictory and controversial conclusions when judicial authorities
make decisions on cases of terrorist crimes provided for in Articles 205-206, 208 of the Criminal Code of the
Russian Federation.

Keywords: complete abandonment of the criminal purpose; voluntary abandonment of a crime; terrorist
crimes; terrorist activity; exemption from criminal liability; circumstances excluding criminal liability; notes to
articles 205-206, 208 of the Criminal Code of the Russian Federation; grounds for exemption from criminal
liability; terrorist act

Cite as: Kochoi SM. Complete and Voluntary Abandonment of the Criminal Purpose in the Notes to the Articles
of the Criminal Code of the Russian Federation on Terrorist Crimes: Grounds for Application. Lex Russica.
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BBepeHne

B HacTosALeN cTaTbe, FOBOPA O TEPPOPUCTUHECKUX
NPecTynieHnax, Mbl UMeem B BUAY Te U3 HWX, KOTO-
pble NnoanaaatoT Mo onpeaeneHme NoHATUA «Tep-
popuUCTUYECKana AeATEeNbHOCTbY», cogepXKalleecs
B NpMMeydaHumn 2 K cT. 205.2 YK P®. U3 nepeyHs
cTaTen, NpefycMaTpmBatOLLMX OTBETCTBEHHOCTb 33
NPecTynaeHus, KOTOpPble OXBaTbIBAOTCA MOHATUEM
«TeppopUCTUYECKadA AeATe/IbHOCTbY, COOTBETCTBY-
HoLwme NnpMMeYaHma MMeoTca AnLwb K cT. 205-206,
208 YK P®. MMeHHO 3T NpUMeYaHna 1 ABNAIOTCA
npeameTom UCCnesoBaHUA.

Ecnv roBopmTb 0 MOTUBAX 3aKOHOAATENA, HE
NPUBAEKAIOLLErO K YTONOBHON OTBETCTBEHHOCTHU
3a TEPPOPUCTUYECKNE NPECTYNIEHUA UM OCBO-
6oKaatoLero ot Hee, TO B TaKMX CAy4asx, oye-
BMAHO, OH PYKOBOACTBYeTCcA 3a60Ton 06 nHTepe-
cax vy, CTaBLIMX UM MOTYLLMX CTaTb }KepTBaMu
Hacuauna, HemsbupaTenbHbIA U paspyLlatoLWmi
XapaKTep KOTOPOro o4eBMAEH NPU COBEPLUEHNN
Nto6b0oro N3 TeppoPUCTUHECKUX NPECTYNAeHUN.
OpHako yTBepKaaTb, YTO 3aKOHOAATENb B 3TOM
cBOel NOAINTUKE NociefoBaTeNleH A0 KOHLA, He
npmMxoanTCA.

Mo KpaliHel mepe ctaTbu YK PO, copepkawme
COCTaBbl APYIUX TEPPOPUCTUHECKUX NpecTynie-
HUIN, He 3HAIOT NPUMEeYaHuin, NnpeaycmaTpmBato-
LLLIMX OCHOBAHUA A41a 0cBOOOXKAEHMA OT Yronos-
HOM OTBETCTBEHHOCTU UAN ONA €€ UCK/IOYEHUA.
MerKay Tem BO3HUKaeT BOMNPOC: ec/IN ecTb Takoe
npumevaHme, Hanpumep, K ctatbe YK PO o tep-
popuctuyeckom akte (cT. 205), To noyemy ero HeT

K cTaTbe 06 aKTe MeXAyHapoAHOro Teppopmrsma
(cT. 361)? Unu, cKaxkem, noyemy Henb3sa npes-
YyCMaTpMBaTb YC/I0BUA, NPU HAaAUYUN KOTOPbIX
MU0 MOXKeT 6blTb 0CBODOXKAEHO OT Yro/IOBHOM
OTBETCTBEHHOCTM 332 MEHee onacHble NPecTyn-
NleHuna, Yyem npeaycMmoTpeHHble ctaTbamn 205 n
361 YK P®, Hanpumep 3a HanageHWe Ha anL, Uam
yuypexaeHua, KoTopble Nosb3yloTca MexXayHa-
POAHOM 3aWmMTON, MO0 Yyrpo3y ero coBepLleHns
(cT. 360 YK P®)? MNpeacraBnsaeTcs, 4To NpMmeya-
HMA, B YAaCTHOCTU CTUMYAMPYIOLLME NOBeAEHME
NNUQA, peLumBLIErO COBEPLLNTb TEPPOPUCTUYECKOE
npecTynaeHune, KOTOPOEe UCK/IIDYAET peasibHoe
NPUYMHEHME Bpeaa XU3HM N 340POBbIO NOTEPNeEB-
LLEero, AOMKHbI BbITb KO BCEM CTAaTbsIM O TEPPOPU-
CTUYeCKux npectynneHnsax. OaHaKo A0MKHaA ObiTb
COXpPaHeHa NoJiHas COrNacoBaHHOCTb NOIOXKEHU,
CcoAeprKalLLMxca B NpumeYaHuax K ctatbam Oco-
6eHHoM YyacTn YK PO, c COOTBETCTBYOLLMMM NOJIO-
KEeHUAMU, coaepKawmmmca B Hopmax Obuen
yactn YK P®. HecobntogeHue atoro TpeboBaHuUA
CNOcobHO N1LWb Co34aBaTb NPobaembl B TEOPUU U
NPaKTUKE NPUMEHEHMUA TaKMUX NOJTOKEHUN.

OcHOBHaA yacTb

CornacHo npumeyaHuto K cm. 205 YK P®, nnuo,
y4yacCTBOBaBLUEE B MOAFOTOBKE TEPPOPMCTUYECKOTO
aKTa, 0CBOOOXKAaeTcA OT YrONOBHOW OTBETCTBEH-
HOCTM, €C/IM OHO CBOEBPEMEHHbIM Npeaynpexae-
HMEM OpPraHOB BNAACTU UM MHBbIM cnocobom cno-
cobcTBOBANO NPEAOTBPALLEHMIO OCYLLLECTBEHMUA
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[leamenbHoe packasaHue u 506p060ﬂbelﬁ 0MKA3 8 NpUMeyaHusax kK cmamoAm YKPOo meppopucmudeckux npecmynJieHusax: 0CHO8aHUA NPUMEHeHUS

TEPPOPUCTUYECKOTO aKTa U eC/In B AeMNCTBUAX 3TOMO
LA He COAEPKUTCA MHOrO COCTaBa NpecTynae-
HuAa. Mpeabiayllan peaakuma AaHHONW HOpMbl?
rosopuna o6 ocBOb6OXKAEHUM OT YrO/I0BHOM OTBET-
CTBEHHOCTW NMLA, y4aCTBOBABLLErO B NOArOTOBKE
«aKTa Teppopuama». Mocne noasneHua LencTeyto-
wen pegakumm B KOHCTUTYUMOHHbBIN Cya PO Gbina
nogaHa xanoba nnua, ocykaeHHoro no 4. 1 ct. 205
YK P®, 0 npusHaHUM He COOTBETCTBYOWMMM KOH-
cTuTyumnmn PO paga Hopm, B TOM YMcie NpMMeYaHma
K cT. 205 YK P®, NOCKO/IbKY OHU «MO3BOIAKOT NPU-
BNEKATb K YrO/I0BHOM OTBETCTBEHHOCTM 3a AefAHMeE,
KOTOpPOEe Ha MOMEHT ero COBEPLLEHUSA HE ABNANOCH
npecTynaeHnem, a TakKe NPenaATcTBYOT NPUMeEHe-
HWIO HOBOIO YrO/I0OBHOMO 3aKOHA, YAy4yLlatoLwero
NONOXKEeHNEe OCYKAEHHOTO». KOHCTUTYLLMOHHDbIN
Cya, P® He Hallen oCHOBAHWUM ANA NPUHATUA AaH-
HOM »Ka/100bl K PaCCMOTPEHMIO, OTMETUB, B YacCT-
HOCTW, YTO NpumeyaHme K cT. 205 YK P® «Bo BCcex
penaKkumMAx 3aKpenaaeT NpaBuo, B CUIY KOTOPOTo
/MU0, y4acTBOBaBLUEE B NOArOTOBKE Npeaycmo-
TPEHHOTIO AaHHOM CTaTbel NPecTynieHns, 0CBo-
6oXaaeTcA OT Yro/I0BHOM OTBETCTBEHHOCTU»?
NpU HaIMYMKU NPEeLYCMOTPEHHbBIX UM YC/IOBUN.
Monaraem nosuumto KoHctutyumoHHoro Cyaa PO
B AL @HHOM C/ly4ae NpaBUAbHOM, MOCKO/bKY OTKas
3aKoHOoZaTenA oT NOHATUA «AKT TeppPopU3Ma» B
NoNb3y KTEPPOPUCTUHECKOTO aKTa» He CBUAETE b-

CTBYET O TOM, YTO NepPBOE U3 HUX NepPecTano cYm-
TaTbCA NpecTynieHnem. MHaye roBops, U3MeHeHue
Ha3BaHMA NPeCTyn/JeHnA He 03HaYaeT ero AeKpu-
MWHaNAn3aLumio.

bonee cepbesHbIM ABASAETCA BOMNPOC O HOPU-
Aunyeckol npupoge obcrtoATenbCcTBa, NpesycMmo-
TPEHHOro npumevaHuem K ct. 205 YK PO. OgHu
CUYMTAIOT, YTO B HEM MPeSYCMOTPEH BUA, TONIbKO
n06pOBONLHOTO OTKa3a>, Apyrme — cneumanbHbii
BM A, OCBOOOXAEHWNA OT Yro/I0OBHOM OTBETCTBEHHO-
cT (peatenbHoe packasaHue)*, a TpeTbn — Kak
[06POBONILHOIO OTKA3a, Tak U AeATe/IbHOro pac-
KaaHua®. O60CHOBbIBaA NoCNeAHee U3 NPUBEAEH-
HbIX MHEHWUI, M. B. 3a61MKOBa NULLET, YTO OTBET
Ha NOCTAaB/IEHHbI BONPOC 3aBUCUT OT CTagum
npecTyniaeHua, Ha KOTOPOK NpeaoTBPaLLEH Tep-
POPUCTUYECKMI aKT. «ECnM Ha cTagmuu NPUTroToB-
JIEHVUA K COBEPLLUEHMIO B3PbIBA, NOAMXKOMA MW UHbIX
AeNcTBUIA MO0 HEOKOHYEHHOTO MOKYLLEHWUS Ha UX
coBepLleHne BUHOBHOE /IML0 CBOMMW AeNCTBUAMMU
npesoTBPaTUIO UX HACTYNEHUE, NPecTynieHne
ABNAETCA HEOKOHYEHHbIM U NpUMeYaHue K cT. 205
YK P® npumeHsieTca Kak Hopma 0 06p0oBO/IbHOM
OTKa3e OT CoBepLIeHNs npecTynneHna»®, — nona-
raet oHa. o ee MHeHMIO, B C/ly4ae OKOHYEHHOTO
MOKYLWEHMA, KHAaNpPUMep Korga BUHOBHOE /INLLO
YCTaHOBW/I0 B3PbIBHOE YCTPOMCTBO, a Nocae coob-
LWMI0 06 3TOM OpraHam BNACTU», MPUMEYaHUe K

[o npuHatua ®epgepanbHoro 3akoHa ot 30.12.2008 Ne 321-P3 «O BHeceHWM U3MEHEHUI B OTAEeNbHble 3a-

KOHoAaTenbHble akTbl Poccuiickon Gegepaummn no Bonpocam npoTuBoaencTeuma Teppopusmy» (C3 PO, 2009.

Ne 1. Ct. 29).

Onpeaenerune KoHctuTyumoHHoro Cyaa P® ot 30.01.2020 Ne 236-0 «06 oTKase B NPUHATUM K PAaCCMOTPEHMIO

»anobbl rparkaaHuHa YtereHosa Jykymabeka Mnbsawosmya Ha HapyLleHWe ero KOHCTUTYLLMOHHbIX NpaB NnoJio-
eHusamu ctaten 10 n 205 YronoBHOro Kogekca Poccuitckont ®eapepaunn» (3gech 1 ganee B CTaTbe, €CAN He
YKa3aHO MHOE, HOPMaTUBHbIE JIOKYMEHTbI U MaTepunasnbl cyaebHol npaktukm npmeoasatca no CNC «KoHcynb-

TaHTlAOCY).

Cm., Hanpumep: Kum E. M., KocmeHko K. A. 06 ocobeHHOCTAX 0CBOHOXKAEHMA OT YroNI0BHOM OTBETCTBEHHOCTU

Ha OCHOBaHMM NMPMMEYaHUIN K COOTBETCTBYIOWMUM cTaTbam OcobeHHol Yactn YK P® // Poccuitckuin cnegosa-

Tenb. 2014. Ne 23. C. 27-31.

KHsazbkoe A. A. NMpobaembl pasrpaHUYeHMA U HOPMATUBHOM MOAEPHM3aLMN YCNOBHbIX M BEe3yC/I0BHbIX BU-

0B 0CBOBOKAEHMA OT Yro/NI0OBHOW OTBETCTBEHHOCTM // 3aKoHbl Poccuu: onbIT, aHanus, npaktnka. 2013. Ne 8.
C.55-60; *KumHsili A. JeatenbHoe packasaHue // Poccuitckan toctnums. 2002. Ne 10. C. 55-56 ; /leoHeHKo Y. B.
MoHATME M KnaccudmKauma cneumanbHbiX OCHOBaHMIN 0CBOBOXKAEHWUA OT Yro/0BHOM oTBeTCTBEHHOCTH // Poc-
cuinckmit cnepgosatenb. 2013. Ne 17. C. 28-32 ; MNMpecTynaeHnsa TeppopUCTUHECKOM HanpaBaeHHOCTH : Hay4HO-
MPaKTUYEeCKUI KOMMEHTapwuii K Hopmam YK PO (noctateiiHbiit) / nog pea. M. B. Aranosa. M. : Mpocnekr, 2019.

3861ukoea M. B. Buabl 0cBOBOMKAEHUA OT Yro/I0BHOW OTBETCTBEHHOCTU, COAEpPNKALLME dNEeMEHTbl AeATeNb-

HOro packasaHus // Poccuinckunin topuamyeckuin xxypHan. 2016. Ne 3. C. 116-125.

6 3g6nukosa M. B. Ykas. cou. 116-125.

Cm. Takke: MycaensaH M. @. NMpobaembl yrofioOBHO-NPABOBOW KBanUUKaLMU U OTFPAaHUYEHUA TEPPOPUCTUYE-
CKOrO aKTa OT 3axBaTa 3a/10}KHMKA, OpraHM3aL MM HE3aKOHHOTO BOOPYKEHHOr0 GOPMUPOBAHMA UAN YYACTUA B
Hem, 6aHAMTM3MA, HAaNAAEHWUA HA UL, NN YYPEKAEHUSA, KOTOPbIE MO/b3YIOTCA MEXKAYHAPOAHON 3awwuToin //
KommeHTapuii cyaebHoi npaktuku. Boin. 15 / nog pea. K. b. fipoweHko. M. : KOpuandeckaa nuTtepaTtypa,

2010. C. 211-228.

Tom 77 N 6 2024

71



72

HAYKN KPUMUHATIBHOTO LIKNA
JUS CRIMINALE

cT. 205 YK P® paccmaTpmBaeTca yrKe «Kak Hopma o
cneunanbHOM BMAE 0CBOOOXKAEHMA OT YrONIOBHOM
OTBETCTBEHHOCTUY», MOCKONbKY «BUHOBHbIN TEpAET
rocnoAcTBO HaZ NPUUYNHHO-CIeACTBEHHOM CBA3bLIO,
TaK KaK B3PbIBHOE YCTPOMCTBO MOXKET cpaboTaTthb 1
He3aBMCMMO OT BOJIM BUHOBHOIO B CUJY CIy4aMHbIX
daKkTopoB (HanpMmep, KOPOTKOrO 3amblKaHMA)»’.

Ha Haw B3rnag, BO-NepBblX, CNOPHbIM Npea-
CTaBNAETCA YTBEPXKAEHNE O TOM, YTO NPUMEYaHMEe
K CT. 205 YK P® mokeT bbiTb pacnpocTpaHeHo He
TONIbKO Ha CTagMto MPUrOTOBNEHUA, HO U Ha CTa-
ONI0 MOKYLEHMA Ha COBEpPLUEHNE TEPPOPUCTU-
yeckoro aKkta (o yem nogpobHee byaeT ckasaHo
hanee), BO-BTOPbIX, NpumedaHue K cT. 205 YK PO
AICHO TOBOPUT O AENCTBUAX, NPEaLecTBYHLLNX
COBEpPLEHUIO TEPAKTA, YTO CBUAETENLCTBYET O
nobpoBosbHOM OTKase oT npectyniaeHuna. Coot-
BETCTBEHHO, POPManbHO NPaBUIbHEE TOBOPUTH
He 06 0cBOOOXKAEHWUN, @ O HEMPUBIEYEHUN ANLA
K YrONOBHOW OTBEeTCTBEHHOCTUE,

M3 TekcTa npumedaHma K cT. 205 YK PO cnepy-
€T, YTO OCHOBaHWe 0CBOOOXKAEHUS OT YrO/I0BHOM
OTBETCTBEHHOCTM 33 TEPPOPUCTUYECKUI KT UMe-
€T MeCTOo Npu 04HOBPEMEHHOM Ha/IMYMKN 0BOUX
YC/NI0BMI, NpeayCMOTPEHHbIX B HEM: y4acTMaA LA
B NMOATOTOBKE TEPPOPMUCTUYECKOTO aKTa M Cnocob-
CTBOBAHUA MM NPEeAOTBPALLEHUIO OCYLLLECTB/IEHMA
TEPPOPUCTUYECKOTO aKTa.

HeKoTopbIMKW aBTOPaMM CAMOCTOATE/IbHbIM,
TPEeTbUM YyCNOBUEM MPU3HAETCA OTCYTCTBUE
«B OeNCTBUAX» INLLA MHOTO COCTaBa npecTyne-
HuA. C oAHOM CTOPOHbI, Kazanocb bbl, 3aKoHOAa-
Te/Nlb He COBCEM MNpPaB, YKa3blBas B NPUMEYaHUN K
cT. 205 YK P® Ha oTcyTCcTBME NPM3HAKOB COCTABa
npecTyn/ieHnsa TONbKO B AeUCTBUAX NMua. TaKas
no3unumMa HeonpaBAaHHO Cy»KaeT chepy npume-
HEeHMA paccMaTpPMBAEMOMN HOPMbI, MOCKONbKY
NPU3HaKM MHOTO COCTaBa NPEeCcTynaeHnsa MoryT
ObITb YCTAHOB/IEHbI TaK}Ke B 6e34eNCcTBMM AnLa.
O TOM, YTO INLLO MOXKET COBEPLUUTb HE TONbKO
aencrteme, Ho 1 6esgencTene, NPsSIMO roBOPUTCS
B AMCMNO3ULUAX HOPM, COAEepPHKamMXcA B Y. 2 1 3
cT. 205 YK P®, B KOTOpbIX MMeOTCA GOPMYINPOBKM
«TE e AeAHMA» U «4eAHUs, NPeayCMOTPEHHbIe
YacTaAMM NepPBO AN BTOPOI HACTOALLEN CTaTbU»
cooTBeTcTBEHHO. CTano 6bITh, NpaBuIbHEE HbII0

7 3a6aukosa M. B. Ykas. cou. C. 116-125.

Obl YKa3aTb B NpMmeyaHum K cT. 205 YK PD Ha oT-
CYTCTBME NPU3HAKOB MHOTO COCTaBa NpPecTynaeHun
«B AeAHUMY» Nnua.

C ppyroi cTopoHsbl, cneayet 0b6paTUTb BHUMA-
HWe Ha TO, YTO B AMCNO3ULMN OCHOBHOFO COCTABA
(4. 1 cT. 205 YK PD) npu onncaHmMm npusHaKkoB 06b-
€KTMBHOWM CTOPOHbI TEPPOPUCTUYECKOTO aKTa 3aKO-
HoZaTeNlb NepedYncnaeT UCKIUYUTENbHO AeNCTBUA:

— COBepLUEHME B3PbIBa, MOAKOra AN UHbIX
AeNCTBMIN, yCcTpallaloWwmx HaceneHme u cosgato-
LLLMX ONACHOCTb rMbenn Yyenoseka, NPUYNHEHMUA
3HAYUTENbHOIO MMYLLECTBEHHOTO yLiepba nnbo
HACTYNAEHMA UHbIX TAXKKUX NOCNeacTBUN;

— Yrpo3y CoBepLUEHUA YKa3aHHbIX AeNCTBUIA.

Ecnv ncxoamutb U3 aHHOTro 06CTOATENbCTBA, TO
OeNcTByoWan pegakuma npumedanma K cT. 205
YK P®, B KOTOpOW roBOpUTCA 06 OTCYTCTBMU NpPU-
3HAaKOB MHOTO COCTaBa NPEeCTyn/eHUaA «B AeNncT-
BMAX NMLLA» ABNSETCS BEPHOM.

BmecTe c Tem, KaK Mbl noaaraem, peyb cne-
AyeT BeCTU He O COBEpPLUIEHCTBOBAHUM aHaNU3U-
pyemom 3akoHogaTebHOW GOPMYINPOBKU, a 06
€€e VUCKIOYEHUM N3 npumevaHua K cT. 205 YK PP
no cnegyowum npuumHam. ®opmyanpoBKa «ecam
B AEMCTBMAX 3TOr0 INLLA HE COAEPHKMUTCA MHOTO
COCTaBa NPEeCTyn/eHMA», Ha Hall B3ra4, Booblue
He COAEePKUT KaKoro-1nmbo ycnosua ocsoboxae-
HWA OT YrosI0BHOM OTBETCTBEHHOCTU 33 Teppopu-
CTUYECKMN aKT. [laHHaa GopMyIMpPOBKA KacaeTca
MHOrO COCTaBa npecTynaeHua (MHoro npecrtynie-
HWA, 3 HE CaMOro TEPPOPUCTUYECKOTO aKTa), KOTo-
PbIA MOXKET UMETb MECTO B AeUCTBUAX (AeAHUM)
1L, YKa3aHHOro B npumedaHmm K cT. 205 YK PO.
Takum 06pa3om, HUKAKON CMbIC/IOBOM Harpy3Kku
B AaHHOW GOPMYNIMPOBKE, NO CYTU, HE UMEEeTCA.
Hannune nprMsHaKoB MHOro, KPOMeE yyacTusa B
NOAroTOBKe TEPPOPMUCTUYECKOTO aKTa, COCTaBa
npecTynneHuns B Ntobom cnyyae ABAAETCA OCHO-
BaHWEM [/1A CAMOCTOSATE/IbHON OTBETCTBEHHOCTM.
BoT noyemy, Kak Ham NpeacTaBNAETCA, He TONbKO B
npumevaHmm K ct. 205 YK PO, Ho 1 B npumedaHnax
K gpyrum ctatbam YK PO, cogeprkalumx ocHOBaHKUA
0CBOOOXKAEHWNA OT Yro/I0OBHON OTBETCTBEHHOCTU
(nnn HenpuBneyeHus K Hel), uenecoobpasHo oT-
Ka3aTbCs OT C/I0B «€CAM B AENCTBUAX 3TOFO NLLA

HEe COAEPXMUTCA MHOTO COCTaBa NpecTynaeHna»°,

BcTpevatouweecs B iMTepaTtype yTBEPKAEHNE O TOM, YTO B NpMMedaHnu K cT. 205 YK P® nmeet mecto «ocBo-

603K AeHNe OT Yyro/I0BHOW OTBETCTBEHHOCTU B CBA3M C A06POBO/IbHLIM OTKAa30M», COAEPMKUT BHYTPEHHEE Mpo-
TMBOpeune: LO6POBO/bHBIN OTKa3 ABNAETCA OOCTOATENIbCTBOM, UCKIHOYAOLMM YrOIOBHYH OTBETCTBEHHOCTb
(4. 2 cT. 31 YK PD), a He ocBobH0KAAOWMM OT YrO/I0BHOW OTBETCTBEHHOCTU.

°  Cm. 06 3TOM TaKske: 36eyaposckuli M. 3. O yem He ckaszan MNaeHym BepxosHoro Cyaa PO B noctaHOBNEHUM OT
27 wioHa 2013 r. Ne 19 // Poccuitcknin cnepgosatens. 2014, Ne 7. C. 35-38.
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WUTaK, nepBoe ycnoBne NnpuMeHeHns npumeYa-
HMA K cT. 205 YK P® — 3710 yyacTme nmua B noa-
roTOBKE TEPPOPMCTUYECKOTO aKTa. B YrosioBHOM
KoaeKce P® HeT onpeneneHna Takoro NOHATUSA,
KaK «MoAroToBKa» NpecTynjeHusa, ogqHako B pyc-
CKOM A3blK€ OAHUM M3 CUHOHUMOB 3TOrO C/10BA
asnaetca «npurotosneHne»*. Crano 6biTb, peyub
B aHa/IM3Mpyemoi HopmMme nget ob yyactum mua B
NPUroTOBNEHUN TEPPOPUCTUYECKOTO aKTa, TO eCTb
O NepBON CTaAUN COBEPLUEHUNA NPeCcTynieHuns
(cornacHo u. 1 cT. 30 YK P®), Koraa ToNbKo co3aa-
l0TCA YCA0BMA ANA ero coseplueHnall. YkasaHHble
YC/IOBUA KacatoTcs NPUTroTOB/IEHUA K COBEPLUEHUIO
TEPPOPUCTUYECKOrO aKTa Kak B dpopme cosep-
LEeHMA B3pbIBa, NOAKOra UIN UHbIX 4ENCTBUN,
yCTpallaoWwmx HaceneHme 1 cos3gatowmx onac-
HOCTb rMbenun YenoBeka, NPUYNHEHUS 3HAYUTE b-
HOTrO MMYLLLEECTBEHHOTO yuepba nnbo HacTynne-
HMA UHbIX TAXKKMX NOCNEACTBMN, Tak U B dopme
YrpO3bl COBEPLUEHNA NEPEYNCAEHHbIX AENCTBUIA.
M3 Bcero BbllLEeCKa3aHHOro cneayeT, YTo B C/lyyae
MOKYLLUEHUA HA COBEpPLUEHNE TEPPOPUCTUYECKOTO
aKTa nNpumevaHue K cT. 205 YK P® He pgonkHO
6bITb NPUMEHEHO.

BTopoe ycnosue, npeayCMoTpPeEHHOE NpumeYa-
Hnem K cT. 205 YK PO, umeeT mecTo, ecnm nmuo,
KOTOpOE y4aCTBOBA/I0 B NOATOTOBKE TEPPOPUCTH-
YecKoro akTa, cnocobcTBOBasio NpeaoTBpalle-
HUIO OCYLLLECTBAEHNA TEPPOPUCTUYECKOTO aKTa.
M3 aHann3a faHHOTO NONOXKEHUA NPUMeEYaHUsA
NPUXOLMM K CNeAyoLWmnm BbiBOgAM. Bo-nepBbix,
ML cnocobcTBOBaANO NPeaOTBPALLEHMUIO, @ He
NpeaoTBPaTMIO OCYLLLECTBAEHNE TEPPOPUCTUYE-
CKOro aKTa. Bo-BTOpbIX, 3aKOH rOBOPUT O Nnpea-

OTBPaLLEHUM HE COBEPLLEHMUS, A OCYLLECTBAEHMUA
TeppopPUCTMYECKOrO aKTa. B nocheaHem cnyuvae,
npasga, cneayet UCXOAUTb U3 TOro, YTO NMPUHLM-
NNaNbHOM PasHULbI MEXAY KOCYLLeCTBAEHNEM»
N «COBEpLUEHNEMY» TEPPOPMUCTUYECKOrO aKTa HeT,
NMOCKONbKY OAHWUM M3 CUHOHMMOB NEpPBOro ABASA-
eTca «coseplueHne»’?,

OAMH M3 rNaBHbIX BOMPOCOB, CBA3AHHbIX C NPK-
mMmevyaHuem K cT. 205 YK P®, 3akntovaeTcs B TOM,
MOMET /1M OHO BbITb NPUMEHEHO, eC/IN, HECMOTPSA
Ha cBOEeBpPeMeHHoe npeaynperxageHne opraHoB
BNAaCTW, NPEeAO0TBPATUTb OCYLLLECTB/IEHUE TEPPOPU-
CTUYECKOro akTa 1Ly He yaanocbk. B nutepatype
[aBHO YyTBEPANIOCb MHEHWNE, YTO B YKa3aHHOM
HOpMe roBOpMUTCA 0 CNocobCcTBOBAHUM NpeaoTBpa-
LLEeHMIO, a HE O NPEeAOoTBPALLEHNN TEPPOPUCTUYE-
cKkoro akTa'3. 3710 geicTBUTENbHO TaK. BmecTe C
TeM, KaK Mbl paHee yXe oTMmevanu, Takoe noso-
¥KeHue BPAL I MOXKHO CYMTaTb HOPManbHbIMA,
CKopee, ycunus, He npuseaLIne K npeaoTepalle-
HMIO COBEpLLEHUA TepaKTa, cneaosano 6bl pac-
cmaTpuBaTb KaK 06CTOATENbCTBO, CMATYatoLlee
Haka3aHuel®. OcBo60XKaaTb e OT Yro/0BHOM
OTBETCTBEHHOCTM (a TOUHEE, KaK y¥Ke bblno oTme-
YeHOo, He NPUBEKATb K YrO/NIOBHO OTBETCTBEH-
HOCTM), Kak Mbl Nonaraem, LenecoobpasHo, ecnm
npeanpUHATbLIMU AEUCTBUAMM SINLY, Y4aCTBOBAB-
LIeMy B NOATOTOBKE TEPPOPUCTUYECKOTO aKTa, yaa-
JIOCb peasibHO NPeaoTBPaTUTL ero coBeplleHue
(ocywiecteneHune).

MpumeyaHue 2 kK cm. 205.1 YK P® popmanbHo
COAEPKUT 0B6CTOATENCTBO, Ka3anoch H6bl ocBobo-
XAatollee MU0 OT YrO/0BHOM OTBETCTBEHHOCTHU.
OAHaKo B AeNCTBUTENbHOCTU 3TO He TaK.

10 Oxcezo6 C. M. Cnosapb pyccKkoro asbika. M., 1984. C. 522.

11

TaKoro e MHeHUs NpuaepKUBatoTca Apyrme asTopbl. CM., Hanpumep: boposukos B. MpecTynneHnsa NpoTms

obuiecTBeHHOW 6e30MacHOCTU: BOMNPOChI OTBETCTBEHHOCTU M COBEPLUEHCTBOBAHWUA 3aKoHoaaTenscTea // Yro-
noBHoe npaBo. 2006. Ne 4. C. 9-12 ; MycaenaH M. @. TeppopUCTUYECKUIA aKT W NPECTynaeHns, npeaycmo-
TPeHHble cTatbamun 277,278 n 279 YK P®: kanudukaums n otrpaHmndeHmne // Poccuiickuin cnegosatens. 2010.

Ne 10. C. 13-15.

MHoe mHeHue BbickazaHo 1. C. AHK. OH cuMTaeT, YTO paccMaTpmMBaemMoe «MpMMedYaHue pacnpoCTPaHAETCA U
Ha “npepoTBpaTUTeNbHbIE” AENCTBMA, COBEPLUEHHbIE JIMLOM Y¥Ke Noc/ie Havyana BbiNOJHEHUA 0OBbEKTUBHOM
CTOPOHbI TepakTa». CM.: AHu I1. C. OcBobOXKAeHWe OT OTBETCTBEHHOCTM 3a MOArOTOBKY K TepakTy // Poccuii-

cKana toctmuma. 2012, Ne 2. C. 26-30.

12 URL: https://dic.academic.ru/dic.nsf/dic_synonims/106605/ocywectsneHune?ysclid=lusmxz94dn903145506

(aaTa obpaeHma: 01.04.2024).
13

M., 2002.T. 4. C. 219.
14

15

Cm., Hanpumep: Kypc yronosHoro npasa. OcobeHHan YyacTtb / nog pea. . H. bop3eHkosa, B. C. Komuccaposa.

Kouyou C. M. Teppopur3m M1 3KCTPEMU3M: YTOJIOBHO-NPaBOBadA xapakTepuctunka. M. : MpocnekT, 2005.
Kak oTmeuatoT B MTepaType, npumedaHme K cT. 205 YK PP He cornacoBaHO HM co cT. 31, HM co cT. 75 YK PO,

N «CnefyeT yTOYHUTb CoAeprKaHne npumedanus K cT. 205 YK PO Kak noolputenbHoe npeanvcaHune ob ocso-
6OKAEHUN OT YrONIOBHOW OTBETCTBEHHOCTU B CUY AeATeNbHOro packasHua». Cm.: Bolimosuy A., Papoe A.
MprmedaHus B yronoBHOM 3aKkoHe // 3akoHHoCTb. 2008. Ne 2. C. 3-6.
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HAYKN KPUMUHATIBHOTO LIKNA
JUS CRIMINALE

Mpexae Bcero, B npumeyaHum K cT. 205.1
YK P® 3aKkpensieHO eAMHCTBEHHOE YCN0BUE €ro
NPUMEHEHUA, KOTOPbIM ABAAETCA CBOEBPEMEHHOoe
coobLeHNe opraHam BAACTU UAN UHbIM 06pa3om
crnocobcTBoBaHUE (anbTepHaTUBHO):

— NpegoTBpaLLEHMIO NPECTyNeHUs, KoTopoe
OHO GUHAHCMPOBANO U (MN) cOBEPLUEHUIO KOTO-
pOro coaencTsoBano;

— npeceyeHunIo NPecTynieHns, KoTopoe OHO
dUHaHCKMpoBano un (Man) coBepLLEHUIO KOTOPOro
copevicteoBano®.

Takum obpasom, B paccmaTpmMBaeMoM Cydae
peyb naet o A06pPOoBOILHOM OTKase, Koraa 1L,
dunHaHCcMpoBaBLWee NpecTynaeHne, npeaycmo-
TpeHHoe ctaTbein 205.1 YK PO, 1 (unum) cogenctao-
BaBLUee ero CoBepLUeHUto, NpeanpuHUMaeT AencT-
BMA MO NPeaoTBPaLLEHNIO UAN NPECEYEHMIO YIKe
COBEepLLIAeMOro NpecTynieHus (eLe He OKOHYEeH-
HoOro npectynaeHus). [0BOPUTb O TOM, YTO B AaH-
HOW HOpMe MMeeT MecCTo AeATe/IbHoe pacKasHue,
TO €CTb OCHOBaHMe 0CBOBOMKAEHMA OT YrofI0BHOM
OTBETCTBEHHOCTU, HA Hal B3rNA4, HET NPUUYUH.
Mpw 3TOM 34€eCb cneayeT MMeTb B BUAY, YTO CMO-
cobcTBOBaHME NpeaoTBPaLLEeHUIO NpecTynaeHus
He o3HauyaeT paKTMYecKoe ero npeaoTspalleHue,
TOorga Kak cnocobcTBoBaHMe NpeceyeHuto npe-
CTYN/IeHUsA, NO HaleMy MHEHMIO, AO/IKHO MMETb
CBOMM pe3yNbTaToOM peanbHoe, pakTuyeckoe ero
npeceyeHue Ha CTaguun NPUrOTOBAEHMUS.

CornacHo npume4vyaHur K cm. 205.3 YK PO,
MU0, cCoBepLlIMBLIEE NpecTynaeHne, Nnpeaycmo-
TPeHHOe yKa3aHHOW cTaTbel, ocBoboXKaaeTca oT
Yro/I0BHOM OTBETCTBEHHOCTM, €C/IN OHO:

— co0bLwWKMN0 opraHam BAaCTU O MPOXOXKAe-
HUKM 0bydyeHuMs, 3aBeAOMO ANA obyyatrouieroca
NPOBOANMOrO B LLeNsAX OCYLLEeCTBAeHUA Teppo-

pUCTUYECKO aeAaTenbHOCTU NMbo coBepLLeHUs
O4HOro U3 NpecTynaeHnin, NpesycMOTPEHHbIX
ctatbamum 205.1, 206, 208, 211, 277, 278, 279, 360
n 361 YK PO;

— cnocobcTBOBaNIO PACKPbLITUIO COBEPLLEH-
HOro NPEecTyNAeHUsA UK BbISBAIEHUIO APYTUX UL,
npoLeaLmx Takoe obyyeHne, OCyLLEeCTBASABLLMUX,
OpraHM30BaBLINX AU GUHAHCMPOBABLLUX TaKoe
obyuyeHue, a TaKKe MecT ero nposeaeHus.

OueBUAHO, ANA NPUMEHEHNA pacCcmaTpuBae-
MO HopMbI TpebyeTcA, YTobbl B NOBEeAEHUN ML
npucyTcTBoBanun oba ycnosusa. OgHO nvb coob-
LLleHWe opraHam B/1acTM O npecTtynaeHunn 6es cno-
cob6CTBOBAHMA €r0 PAaCKPbLITUIO UAWN BbIABAEHUIO
APYrvX UL, a TaKKe MecT NpoBeaeHna obyyeHus,
rnonaraem, He MOXKeT C/YKUTb OCHOBaHWEM AN
NPUMEHEeHNA NpumeyaHusa K cT. 205.3 YK POY7,
ITOT BbIBOZA NOATBEPKAAET U MPAKTMKA BepXxoBHO-
ro Cyaa P®, B COOTBETCTBMW C KOTOPOW K INLY He
MOXKET BbITb MPUMEHEHO NpumMmedaHume K cT. 205.3
YK P®, «TaK KaK UM He BbINOJHEHbI YCTAHOBAEH-
Hbl€ 3aKOHOM YCNOBMA AnA 3Toro»*8,

YTo KacaeTcs BOMpoca O NpaBoOBOM Npupose
obcTosaTenbCTBa, NPeAyCMOTPEHHOMO paccMaTpu-
BaemMoi HOpMOWM, TO, Ha Hal B3r1a4, 04HO3Hau-
HOro OTBETA AaTb HA Hero He nony4yuTcsa. Mepsoe
yC/lioBME ee NPUMEHEHUA MMEET B BUAY NPOXOXK-
OeHue obyyeHus (BCE elle NpoBoAUMMOro), Toraa
KaK BTOPOE YC/I0BME KacaeTCs y¥Ke COBEpLUEHHOro
(okoHUYeHHOro) npectynneHus. Takum obpasom,
Hecorn1acoBaHHOCTb AA@HHOM HOPMbI KaK CO CTaTb-
e 31, Tak 1 co cTtaTbelt 75 YK P®, no Hawemy mHe-
HUIO, OYEeBMAHA.

Kpome Toro, 34ecb TOUHO TakK }Ke, KaK U B npe-
OblAYLWMX C/Iy4asnX, Mbl HE CYMTaeM OTCYTCTBUE B
OENCTBUAX NMLLA KMHOTO COCTaBa NPECTYNAeHUA»

16

17

18

B 04HOM M3 YrosI0BHbIX A€/ BOSHUK BOMPOC, MOXKET /1N BbITb NPUMeEHEHOo npumeydaHue 2 K cT. 205.1 YK PO,
€CNN CPeACTBa, NPeaycMoTpeHHbIe ANA GUHAHCUPOBAHWUA O4HON OPraHU3aLUK, UCMO/Ib30BaHbI B AeATENbHO-
cTM apyroi. Kak pasbacHua BepxosHbiit Cya PO, ncnonb3oBaHue AEHEXKHbIX CPEACTB APYron Teppopuctuye-
CKOW opraHu3aLmei, a He TOM, KOTOPOM OHU BbINN NpeaHa3HaYeHbl, He 03HAYaEeT, YTo /IMLLO NPeaOoTBPATUIO
WM NPeCeKo NPecTyrnieHne, CoBepLIeHne KOToporo UM GUHAHCUPOBANOCh (KaccaLMOHHOe onpeaeneHune
CynebHol Konnernn no Aenam BOEHHOC/YXalwmx BepxosHoro Cyaa PP ot 16.03.2023 Ne 222-Y/123-8-A6).
CM. TaKXke: anennsumMoHHoe onpeaeneHme CyaebHoOW Konnermm no Aenam BOEHHOCAYXKalux BepxoBHoro
Cyna P® o1 27.04.2018 Ne 201-AMNy18-16.

TaKoro e MHeHUA NpPUAEePXKUBaOTCA U gpyrue aBTopbl. CM., Hanpumep: Asgdees B. A., Agdeesa O. A. Co-
BpEMEHHble TEHAEHLMMW peannsaLmm NnpaBoBoi NoAnTUKK Poccuninckot ®epepaumn no obecneveHuto obLue-
CTBEHHOW M rocyaapcTBeHHOW 6e30MacHOCTN B KOHTEKCTE NPOTUBOAENCTBUA TEPPOPU3MY M IKCTpemmusmy //
Poccuitcknin cyapa. 2023. Ne 10. C. 35-39.

AnennaunoHHoe onpegeneHne CyaebHoW Konnernm no aenam BOeHHoCAyKalwmx BepxosHoro Cyaa PP ot
05.02.2019 Ne 205-AMNy19-2.

CM. TaKXke: anennsumMoHHoe onpeaeneHme CyaebHOW Konnermm no Aenam BOEHHOCAYXKalmx BepxoBHOro
Cyna P® ot 14.03.2019 Ne 203-AMY19-5 ; anennaymoHHoe onpeaeneHme BepxosHoro Cyaa PO ot 12.07.2017
Ne 205-AMy17-21.
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CaMOoCTOATE/IbHbIM OCHOBaHMEM 0CBObOXKAeHMUA
OT YronoBsHo oteeTcTBeHHOCTU®, [laHHomy BO-
npocy NOCBSALLEHO, B YaCTHOCTU, onpeaeneHune
KoHctuTtyumoHHoro Cyaa P®, kotopoe abcontoTHO
BEPHO KOHCTAaTMpPYeT TOT GaKT, YTo ecu B AEMCT-
BMAX IMLLA MUMEIOTCA NPU3HAKM MHOFO COCTaBa npe-
CTYN/AEHUA, TO OTBETCTBEHHOCTb 33 3TO HacTynaeT
Ha 06Lwmx ocHoBaHMAX?C.

CornacHo npumeyaHuro 1 K cm. 205.4 YK PO,
MU0 NOANEXUT 0CBOOOXKAEHWNIO OT YroJIOBHOM
OTBETCTBEHHOCTU, eC/N:

— [06p0oBO/IbHO NPEKPATUIO yYacTue B Teppo-
pUcTUYecKom coobliiecTse,

— COO6LNM0 O CYLLEeCTBOBAHMM AaHHOTO Tep-
pPOPUCTUYECKOro coobLecTBa.

B nuTepaType BnosiHe 060CHOBAHHO CYMTAETCS,
yTO 3TN ABa ycnoBuA (0AHOBPEMEHHOE Hannume
KOTOpbIX 065i3aTeIbHO) 06pPa3yOT OCHOBaHME
0CcBODOXKAEHUNS OT YrO/I0BHOM OTBETCTBEHHOCTM 33
npecTynieHune, npeaycMmoTpeHHoe cTaTbeint 205.4
YK P®21, BmecTe c Tem BayKHOe NOM0OXKeHue Ana
06Lwero NOHMMaHMUA CUTyaLUM COLEPKUT BTOPOE
npeanoXKeHne aHaIM3nPyemoro npumedaHms:
«He morKeT npu3HaBaTbCcs A40OPOBO/IbHbLIM Npe-
KpalleHMe y4acTns B TEPPOPMUCTUUYECKOM coobLiie-
CTBE B MOMEHT WM NOC/e 3a4epKaHuna amua nmbo
B MOMEHT W/IN MOC/Ee Ha4yana NPou3BOACTBA B OT-
HOLUEHMM €r0 M 3aBE€A0MO /1A HEro CNeACTBEHHbIX
NGO MHbIX NPOLLECCYaNbHbIX AENCTBUN Y.

[eno B TOm, YTO B paccmaTpMBaemMoii Hopme
peyb NaeT o cneumanbHOM BUAE OCBODOXKAEHUA
OT Yro/IOBHOWM OTBETCTBEHHOCTM (4. 2 cT. 75 YK P®),
TO eCTb AeATe/IbHOM pacKasHUM, KOTOPOE BO3MOMK-
HO Noc/sie coBeplleHMs npectynaeHms. OgHako
B NpMMeYaHun K cT. 205.4 YK PP 3akoHogaTenb
cneunanbHo yCTaHaB/MBAET, YTo AeATeNbHOEe pac-
KanaHue (006poBO/IbHOE NPEKpaLLEHNe y4acTus B
TeppPOPUCTUYECKOM COOBLLLECTBE) B A@HHOM Cy-
Yyae HeBO3MOXKHO, eC/IM OHO MMEesIo MeCTo noc/e
Haya/sia y4acTuAa B TEPPOPUCTMUYECKOM coobLe-
CTBE: B MOMEHT WM Noc/e 3afepxKaHna amua.

19

He MosKeT cumMTaTbCs AeaTeNbHbIM pacKkasHUeM
TaKKe f06pPOBOIbHOE NPEKpPALLEHME Yy4acTMA B
TEPPOPUCTUHECKOM COODBLLECTBE B MOMEHT UK
noc/sie Hayana NPoOn3BOACTBa B OTHOLWEHUN ML
1 3aBe40MO A1 HETO CNEACTBEHHbIX MO0 MHbIX
npoLeccyanbHblX A4eNcTBUIA. TakKMm obpasom,
3aKoHoAaTeNlb GaKTUYECKU YCTaHABAUBAET eLle
04HO, TPEeTbE YC/0BME OCBODOOXKAEHMA OT Yron0B-
HOM OTBETCTBEHHOCTU 3a NpecTynJeHne, npeay-
cmoTpeHHoe ctatbelt 205.4 YK PO: anuo aobpo-
BOJIbHO MPEKPATUIO yHacTUe B TEPPOPUCTUYECKOM
coobLiectse M COOOLLMIIO O CYLLECTBOBAHUN AaH-
HOro TEPPOPUCTUYECKOTO COOBLLECTBA A0 MOMEH-
Ta UK NOCNe 3a4epKaHnAa IMbo 4O MOMEHTa AN
nocsne Hayasna NpPou3BOACTBA B OTHOLUEHUN ero
M 3aBe40MO A1 HETO CNEACTBEHHbIX MO0 MHbIX
npoueccyanbHbIX AEeNCTBUNA.

Bce 6e3 MCKAOYEHUA aBTOPbI NPU3HALOT, YTO
paccmaTpuBaemoe NpMmMmeyaHue pacnpocTpaHAeTca
TONbKO Ha MU0, YKa3aHHoe B Y. 2 cT. 205.4 YK PO,
TO €CTb OCBOOOMXKAEHWNIO OT YrO/IOBHOM OTBETCTBEH-
HOCTM NOANEXUT NULLb YH4ACTHUK (4eH) Teppopu-
cTMyeckoro coobuiectsa??, CoOTBETCTBEHHO, NLO,
OpraHn3oBaBLLIee TepPPOPUCTUHECKOE COOBLLECTBO
(4. 1 cT. 205.4 YK P®), 0cBOOOXKAEHWNIO HA OCHOBA-
HUM NpumeYaHna 2 K cT. 205.4 YK PO He nognexur.
BmecTe ¢ TemM BONPOC O 3aKOHOAATE/IbHOM pac-
NPOCTPAHEHUM AENCTBUA AAaHHON HOPMbI HA AN,
YKa3aHHbIX B 4. 1 cT. 205.4 YK P®, Ham npeacTtas-
NIAETCA He NINLLIEHHbIM CMbIc/1a. AKTYaIbHOCTU emy
[obasnaeT To0 06CTOATENBCTBO, YTO U3MEHEHHAA B
2022 r.23 pepakuma nprmeyaHua K ct. 208 YK PO,
copeprKallas oCHoBaHMe 0CBOBOXKAEHMSA OT yro-
JIOBHOI OTBETCTBEHHOCTU, TEMEPb PACNPOCTPAHA-
€TCA He TO/IbKO Ha /ML, y4acTBOBaBLUNX B BOOPY-
KeHHom popmupoBaHuK (4. 2 cT. 208 YK P®D), Ho u
Ha 1L, ero opraHmMsoBasLlmx (4. 1 cT. 208 YK PD).

CornacHo npumevyaHuro K cm. 205.5 YK PO,
yCNoBUAMM, 06Pa3yHOLLMMKM OCHOBaHME 0cBO6O-
KOEHMA OT YrONIOBHOM OTBETCTBEHHOCTH, C Y4ETOM
paHee OTMeYeHHOro Hamu, NPU3HatoTCA:

B nuTtepaTtype BbiCKasaHO n gpyroe mHeHue. Cm., Hanpumep: Komuccapos B. C., Aeanos [1. B. OTBeTCTBEH-

HOCTb 3a npoxoxaeHune O6y‘-iEHVIF| B LEeNAX ocyuwecrssieHnA TeppOpMCTW—ieCKOﬁ AeATeNnbHOCTU // YronosHoe

npaso. 2016. Ne 5. C. 35-40.

20 OnpepeneHne KoHcTuTyumoHHoro Cyaa P® o1 26.02.2021 Ne 351-0 «06 0TKase B NPUHATUM K PpaCCMOTPEHMIO
anobbl rparkaaHnHa 3axapoBa AnekcaHapa BUKTOpOBMYA HA HapyLUEHWE er0 KOHCTUTYLMOHHbIX NPaB npu-
MeyaHueM K cTaTbe 205.3 YronoBHoro Kogekca Poccuiickoit epepaunmn».

21 Cm., Hanpumep: Azanos [1. B. OpraHu3aums TeppOPUCTMHECKOro coobLLecTBa M ydacTne B Hem: npobiembl
KPMMMUHaIM3aLmMmn 1 npasonpumeHenus // Poccuiickas toctuums. 2015, Ne 7. C. 23-25.

22 Cm., Hanpumep: Azanos 1. B. YKka3. cou. C. 23-25.

23

depnepanbHbii 3akoH oT 14.07.2022 Ne 260-P3 «O BHeceHUU M3MEHEHUI B YroN0BHbIN KogeKc Poccuiickom

denepaumm 1 YronosHo-npoLeccyanbHbl Kogekc Poccuiickoin ®epepaumm» // C3 PO. 2022. Ne 29 (u. II).
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— coBeplleHne npecTynaeHunsa, npeaycmo-
TPEHHOTro AaHHOW CTaTben, BMNepBble;

— no06poBONbHOE NpeKpalleHne y4yacTus B
OeATeNbHOCTM OpraHM3aLmmn, KoTopasa B COOTBET-
CTBUM C 3aKOHOAaTeNbCTBOM P® npusHaHa Teppo-
pUCTUYECKO;

— no6poBONbHOE NpeKpalleHne y4yacTns B
OeATeNbHOCTM OpraHM3aLmm, KoTopasa B COOTBET-
CTBWUM C 3aKOoHOAATeNbCTBOM P® npusHaHa Tep-
POPUCTUYECKOM, A0 3a4eprKaHna anua ambo ao
Hayasa NPon3BOACTBA B OTHOLUEHUM €ro 1 3aBe-
[OMO A7 HEro CNeACTBEHHbIX MO0 UHbIX NpoLec-
Cya/ibHbIX A4ENCTBUIA.

M3 cKka3aHHOrO C/liefyeT, YTo, BO-NepPBbIX, 34ECh,
B OT/IMYME OT paHee PacCMOTPEHHbIX HOPM, COBep-
LeHWe NpecTyneHns Bnepable NPU3HAETCA OCHO-
BaHMEM 0CBODOOXKAEHWA OT YrONIOBHOM OTBETCTBEH-
HocTu. MpeacTaBaseTcs, YTo AaHHOE ycaoBue
Morno 6bl cTaTb YHUBEPCA/bHBIM B MPUMEYaHMUAX
KO BCEM CTaTbAM, NpeaycMaTpmUBatoLLMM OTBET-
CTBEHHOCTb 33 TEPPOPUCTUHECKNE NPECTYNNAEHUS.
Bpsz M BO3MOXKHOE 0CBOOOXKAEHNE INLA 33 BTO-
poe 1 nocnegytouee coBeplieHne 0g4HOro 1 Toro
e npectynneHuns byaet MeTb Npeaynpexaato-
Lwee 3HayeHme. Ecnm oHo coBepLuMao 3TO NpecTyn-
JleHne BO BTOPOM pas, 3TO CBUAETENbCTBYET O TOM,
4TO Npeaplayliee ero ocBoboOXAEHME HE JOCTUIIO
Lenu npeaynpexaeHna copeplleHma HOBbIX npe-
CTYNAEHMI. TOrO, Ha Hall B3MAL4, Y¥Ke A0CTaTou-
HO, YTOObI OrPAHNYUTL NPUMEHEHME NPUMEYAHUN
K paccmaTtpmBaembim cTaTbaAmM YK PO ogHum eanH-
CTBEHHbIM pa3om.

Bo-BTOpbIX, B NpMmMmedaHnm K cT. 205.5 YK PO
MMEEeTCA UCKNOYEHME U3 AeCTBMA HOPMbI O Aes-
TeNbHOM PACKasiHUK, XOTA OHO GAKTUYECKU UMe-
J10 MecCTO noc/ie coBeplueHuna npectynaeHma. Kak
pasbacHun BepxosHbit Cyg PP no geny Kutuesa,
«MCMOJIHEHME UM ABKM C NOBUHHOM M Aaya npu-
3HaTe/IbHbIX NOKa3aHwui 06 yyactum 8 MTO “UM%4
nocne 3agepaHua He CBUAETeNbCTBYHOT O npe-
KpalLeHWM y4acTMA B 3TOM opraHM3aumm no cob-
CTBEHHOW BOME NMPU HaMYMN 0O BEKTUBHOM BO3-
MOXXHOCTW NPOJOAXKATb TaKoe yyacTue, B CBA3M
C 4Yem cyabl NPaBOMEPHO He YCMOTpPe/In OCHOBA-
HUW oA NpUMeHeHna K Kutnesy npumeyvaHms K

cT. 205.5 YK P® 1 ocBobOXKAEHMS €ro OT Yro/oBs-
HOW OTBETCTBEHHOCTU MO JAaHHOMY OBBUHEHMNIO»Z.

B apyrom gene cyn OTKAOHWA A0BOAbI BUHOB-
HOro O ero AeATe/IbHOM PacKasHUK, XOTA C ero CTo-
POHbI MMenacb ABKa C MOBMHHOM, KOTOpas bbina
3aperncTpupoBaHa B opraHax MB/, B KHure yyeTta
COODOLLEHMIA O MPOMUCLLECTBUSIX, U B HEWN OH A06pO-
BOJIbHO COOOLMA O CBOEM YYacCTUM B AeATENbHO-
CTU TePPOPUCTUYECKOIN opraHmsaumn. Cya ncxogun
M3 TOro, YTO NpPeKpaLLeHMe y4acTUa BUHOBHOIO B
aeatenbHocTn «MM» Bbl1o «0bycnoBAEHO NpoLec-
CyanbHbIMU AENCTBUAMM, MPOBEAEHHBIMMU B OTHO-
LWEHWM ero, To ecTb MPOU30LLIO MO HE3ABUCALLMM
OT Hero obctoAaTenbcTBam». Mo MHeHMIO cyaa, o
CBOEW NPUYACTHOCTU K aeAaTenbHocTn « M BUHOB-
HbI COOBLWMN OpraHam BAACTM MOC/e TOro, Kak
Obl1 4OCTABNEH B TEPPUTOPUANbHOE YNIpaBaeHNE
BHYTPEHHWX AeN, 3HasA O NPOBELEHUMN NO MECTY ero
UTeNbCTBA 0ObICKa, FAe HaX0AMIUCh S/TEKTPOH-
Hble YCTPOMCTBA C YKa3aHHbIMW MaTepuanamm,
N3bATbIE B XOAE 3TOr0 CAeACTBEHHOIO AEeNCTBUS.
Taknm obpasom, BNIOTb A0 PpaKTUUYECKOro 3aaep-
¥KaHWA OH He NpeKpaLLan y4acTus B AeATeNIbHOCTU
TEPPOPMUCTUYECKOM OpraHM3aLmm, a coobeHne
0 COBEpPLUEHUN NPECTYNIEHUS cAenan, «OCo3Ha-
BaA HEM36eKHOCTb NOYYEHNA NPABOOXPAHUTENb-
HbIMM OpraHamu B xoae obbiCKa 1 fasbHenLwero
paccnenoBaHMA AAHHbBIX, OTHOCALLMXCA K Teppo-
PUCTMYECKOM AeATeNbHOCTM» 26,

Mo HeKoTOpbIM Aenam, B TOM YMCae MO Bbile-
npvBeAeHHOMY, BO3SHWKa BOMPOC O TOM, AO/IKHO
N1 BbITb AeATeNIbHOE packasaHWe opopMIEHO Npo-
ueccyanbHo. Tak, no geny Tumodeesa BepxoBHbIi
Cyn PO ykasan cneaytouwiee: «MOCKONbKY B cyae
yCcTaHOB/AEeHO, 4To Tumodees He obpaLlanca B
opraHbl BNACTW U NPaBOOXPAHUTENbHbIE OPraHbl C
3aAB/IeHMEM O J,0OPOBOSIBHOM NPEKPALLEHUN UM
y4yacTus B 4eATe/IbHOCTU OpraHM3aLmmn, Kotopas
B COOTBETCTBMM C 3aKOHOAATE/IbCTBOM NpPU3HAHA
TEPPOPUCTUYECKOW, HE NPeANPUHUMAN KaKUX-TU-
60 gencTeuit ana duKcaumm Takoro GpakTa, a nLlb
nocne 3afepaHuA Hanucan Tak Ha3bIBaemMyto
AIBKY C NOBUHHOM, B KOTOPOW COObLLMA O NpU3Ha-
HUW UM PaKTa coBepPLUEHUA NPECTYNAEHUA NyTEM
yYyacTusa B LeATeNbHOCTM AYEMKM 3anpeLLeHHOM op-

24 MexayHapoaHasa TeppopucTMUHecKkas opraHmsauma «Mcnamckoe rocyaapctso» («MM») — BepxoBHbim Cy-
[oM PO npusHaHa TeppopuCTUYECKOM U 3anpeLleHa Ha Tepputopumn PO.

25

KaccaumoHHoe onpeaeneHne CynebHoi Konnermm no Aenam BOEHHOC/YXKawmx BepxosHoro Cyza PO ot

17.02.2022 Ne 224-Y[122-2-A6. Cm. TaKKe: KaccaumoHHoe onpegeneHune CyaebHon Konnerum no genam Bo-
eHHocnyKalwmx BepxosHoro Cyaa PP o1 09.02.2022 Ne 222-Y[122-2-A6.
26 KaccaumoHHoe onpegeneHune CyaebHoi Konnernm no Aenam BOeHHOCHyXawmx BepxosHoro Cyaa P® ot

13.04.2021 Ne 222-y[121-6-A6.
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Kouou C. M.

[leamenbHoe packasaHue u 506p060ﬂbelﬁ 0MKA3 8 NpUMeyaHusax kK cmamoAm YKPOo meppopucmudeckux npecmynJieHusax: 0CHO8aHUA NPUMEHeHUS

raHnsaumun XT, NON0XKeHUA NpumedaHua K cT. 205.5
YK P® K Hemy npumeHeHbl bbiTb He moryT»?/,

MpeacTaBnaeTca, YTO eCau Cyabl B KayecTBe
ycnoBus ocBOOOXKAEHMA OT YroN0OBHOM OTBET-
CTBEHHOCTM 32 TEPPOPUCTUHECKNE NPECTYNNEHMUA
TpebyloT OT LA «3aABAEHUA» B MPAaBOOXPaHU-
TeNbHble OpraHbl 0 NPeKpaLLeHn CBOei npecTyn-
HOW [eATeNbHOCTH, TO, O4eBUAHO, COOTBETCTBY-
towme Hopmbl YK PO (a Takxke YK PD) ao/KHbI
6bITb 40MNONHEHbI MNOMOXKEHNEM, OTPAXKAKOLLMM
OaHHYIO peanbHOCTb. MHave npMHUMaemble MU
pelleHuA, B KOTOPbIX COAEPHKATCA HE OCHOBAHHbIE
Ha 3aKoHe TpeboBaHWA, ByayT BbI3blBaTb COMHeE-
HMA C TOYKM 3pEHUA NX OOOCHOBAHHOCTMU.

B nuTepaType NpM3HatoT, YTO AENCTBUE KITOrO
NooLPUTE/IbHOTO NPMMeEYaHMA He pacnpocTpa-
HAETCA Ha OpPraHM3aToOPOB AEATENbHOCTU TepPO-
pUCTUYECKo opraHmsaunmn»?®. [leiictentensHo,
npumedaHue K cT. 205.5 YK P® rosopuT o ero
OeWCTBMM B OTHOLIEHUW y4acmus B fEATENIbHOCTU
OpraHn3aumnmn, KOTopas B COOTBETCTBMMU C 3aKOHO-
AaTtenbctBoM PO npusHaHa TeppopucTUYEcKom, HO
He opraHmsaunmn ee geatenbHocTn. OTco4a npa-
BOMEpPHO cAenaTtb BbIBOA, YTO JAHHOE NpumeYa-
HWEe MMeeT B BUAY YHACTHUKOB AeATE/IbHOCTU, HO
He ee OpPraHM3aTopoB.

CornacHo npumevaHuro K cm. 205.6 YK PO,
MU0 He NoANEXUT YroJIOBHOM OTBETCTBEHHOCTHU
33 HecooblLeHMe 0 MOAFOTOBKE NN COBEPLUEHUN
npecTynieHua ero cynpyrom nnm 6amskmm pog-
CTBEHHWKOM. B aHHOM cniyyae, Takum obpasom,
peyb MaeT 06 06CTOATENBCTBE, UCK/OYALOLWEM
YrOJIOBHYIO OTBETCTBEHHOCTb, @ He 0CcBObHOXKaato-
Lem OT Hee.

B nuTepaTtype gaHHOe npumevaHue HasbiBa-
eTca «noowputenbHbiM»?°. OaHaKo paa aBTo-
pPOB HE COMNACHbI C ero OTHECEHUEM K CTUMY/IN-
PYIOLLMM HOPMaM, PEryanpyoLwmm no3nTMeHoe

NOCTKPUMMHANbHOE NoBeAeHMe NnLa. YTBepXK-
[aeTca, YTo B AeCTBUTENbHOCTU B HEl «3aKpen-
JleHa HeraTUBHaA couManbHaa AeATeNbHOCTb NLA
(HecoobuweHMe o0 NpecTynaeHnn TeppopmucTUye-
CKOM HanpaBAeHHOCTU, OTKa3 OT Aa4m NOKA3aHWUM,
YKPbIBaTEeNbCTBO NPECTYNAeHUI), 32 KOTOpYIo
JIMLLO He NOoANEXMUT YTONOBHON OTBETCTBEHHOCTH
Ha OCHOBaHWUM KOHCTUTYLIMOHHbIX NOAOMNKEHNUN»3C,
C 1em, 4YTO B NnpumMmedaHumn K cT. 205.6 YK PO HeTt
CTUMYINPYIOLLLEN HOPMbI, Mbl COFNACHbI, OAHAKO
BPAL M MOXKHO COFIaCUTLCA C TEM, YTO B HEW 3a-
KpenneHo HeraTuBHOe nosegeHue. Monaraem, 4to
nosegeHue, CaHKUMOHMpPoBaHHOe KoHcTuTyumen
(4.1 cT. 51), HE MOKET CYMUTATbCA KHEraTUBHbIM»
(«yKpbIBATENBCTBOM NPECTYNAEHUNY).

B nuTepatype TaKkKe cnpaBeaanMBo obpalatoT
BHMMAHME Ha TO, YTO NpumedaHume K cT. 205.6
YK P® He yunTbiBaeT 3apyberkHbii onbIT. Hanpu-
Mep, ONnbIT 6eN10PYCCKOro 3aKOHOAATENSA, KOTOPbIN
cpeau nu, He NoasexKallmx YyronoBHOM OTBeT-
CTBEHHOCTW 3@ HeJOHEeCEeHME, HAa3blBaeT CBALLEH-
HOCNYXKUTENA, y3HABLUErOo O NPECTYNJeHUN Ha
ncnoseam, v 3alMTHMKA, y3HaBLIEero o npecTyn-
JIeHMM BO BpemsA UCMNOJIHEHWUA CBOUX npodeccuno-
HaNbHbIX 06sa3aHHOCTel (cT. 406 YK Pecnybankmn
Benapycb)3l. NMpasaa, B pOCCMINCKOWM YrONOBHO-
NpaBoOBOM ANTEPATYpPE MMEEeTCA YTBEPKAEHUNE
0 TOM, YTO «HEe MOTYT TaK)Ke paccmaTpuBaTbCA
KaK cybbeKTbl J@aHHOro cocTaBa NPecTynjieHna»
CBALLEHHOCNYXMUTENN B C/ly4ae COODOLEHNS UM O
npectynaeHuun Ha ucnoseam (n. 7 c1. 3 depepanb-
HOro 3aKoHa o1 26.09.1997 Ne 125-$3 «O cBoboae
COBECTM U O PENIUrMO3HbIX 06beanHeHnax»32) n
a4BOKaTbl, €C/IN COOTBETCTBYIOLWME 0BCTOATENb-
CTBa CTa/IN UM U3BECTHbI B CBA3U C 0bpaLLeHMem
32 IOPUANYECKON MOMOLLbIO AN B CBA3MU C ee
oKasaHuem (n. 2 cT. 8 dPeaepanbHOro 3akoHa ot
31.05.2002 Ne 63-®3 «0O6 apBOKATCKOWN AeA-

27

28

29

30

31

32

AnennaumnoHHoe onpegeneHune CynebHol KonnerMm no Aenam BoeHHocayxKawmx BepxosHoro Cyma PO ot
18.10.2019 Neo 203-AMy19-12. Cm. TaKKe: anennaumoHHoe onpegeneHve CyaebHon Konnernm no genam Bo-
eHHocnyxawmx BepxosHoro Cyaa P® ot 10.12.2019 Ne 223-AMNYy19-2.

XnebywkKuH A. OpraHu3auma AeaTeslbHOCTU TEPPOPUCTUYECKON OpraHM3aLMuM U yyacTue B AeATe/IbHOCTU
TaKkol opraHusauum (ct. 205.5 YK P®): yronoBHO-NpaBoBas XxapakTepuctuka u Kkesaandukauma // YronosHoe
npaso. 2014. Ne 2. C. 82-87.

MpecTynaeHnsa TeppopmUCTUYECKON HANPABAEHHOCTH : HAYYHO-MPAKTUYECKUA KOMMEHTapHUi K Hopmam YK PP
(nocrateitHbiit) / noa pea. M. B. Aranosa.

Conosbes O. I., KHA3bKos A. A. TexHUKO-topuanyeckme ocobeHHOCTU periameHTalmm cneumanbHbiX BUA0B
0CcBO6OXKAEHNA OT Yro/I0BHOM OTBETCTBEHHOCTU M Haka3aHusA B OcobeHHoM yactn YK Poccun // 3akoHbl Poc-
CUK: ONbIT, aHanu3, npakTnka. 2019. Ne 8. C. 97-101.

CMm.: Bacunesuy . A. YronoBHas OTBETCTBEHHOCTb Y/IEHOB CEMbW (BAN3KUX POACTBEHHUKOB) NPECTYMNHMKA B
KOHTEKCTE COOTHOLLEHMA 3aKOHa W HpaBCTBEHHOCTM // HypHan poccuitckoro npasa. 2021. Ne 12. C. 47-52.
C3 P®. 1997. Ne 39. Cr. 4465.
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Te/IbHOCTU M aZBOKaType B Poccuiickoi Pepepa-
ummn»33)34. OgHako gaHHOe yTBEpXKAeHMe npea-
CTaBNAETCA CNOPHbIM B CUAY TOTO, YTO B CAMOM
YK P® (npumeyaHumm K cT. 205.6) HenocpeacTBeH-
HO 3TW NMLA He Ha3BaHbl.

Kpome Toro, roBops o HegocTaTkax paccmaTpu-
BAaemoro npMmeyaHus, cnegyet obpaTnTb BHUMa-
HWe, YTO, COMMIAaCHO AENCTBYOLWEMY 3aKOHOAATE b-
ctBy (n. 4 c1. 5 YNK P®), cynpyr (cynpyra) Toxe
ABnAeTCcA «6/AU3KUM POACTBEHHMKOM», NO3TOMY
daKTMyecKoe Ux NPoTMBOMNOCTaBAEHME He Npea-
cTasnaetca 060CHOBaHHbLIM®®.

«B Lensx copepLeHCTBOBAaHNA Yro/JI0BHO-MNpa-
BOBOIO 3aKOHOZATENbCTBA» B IMTEpaType npega-
raeTca UCKNUYUTb NpUMeYaHme K cT. 205.6 YK PO,
«a TaKXKe YXKeCTOUYMTb CaHKLMI0 pacCMaTpMBaeMomn
CTaTbW, TEM CaMbIM MepeBeas ee U3 KaTeropum
HebONbLION TAMKECTU B KAaTEropUIo TAXKKUX Npe-
cTynnennii»>6, BHeceHne JaHHOTO NpeanoKeHna
obycnaBnmBaeTca TeEM, K4TO CTaTbM, YKa3aHHbIE B
ancno3unumnn ct. 205.6 YronosHoro koaekca PO, B
60NbLUNMHCTBE CBOEM ABNAIOTCA NPECTYNAEHUAMMU
TEPPOPUCTMYECKOW HaNpPaBAEHHOCTU U NpeacTaB-
NAIOT NOBbILIEHHYIO 0BLLECTBEHHYIO ONacHOCTb»,

Mo Hawemy MHeHUIO, AaHHOE NpPeaoXKeHne
He ToNbKo NpoTmBopednT OCHOBHOMY 3aKOHY rocy-
[ApPCTBa, OHO elle M COo34aeT UCKAXKeHHOoe Npea-
CTaB/eHME O BO3MOXHOCTAX Yro/I0OBHOMO 3aKOHa,
crnocobHoro AKObbI CTaTb MHCTPYMEHTOM 60OpPbLObI
NpoTMB Nt0HOro NPecTynaeHns og4HUM NULLb YCK-
JNIeHNeM ero penpeccuBHOCTH.

lMpumeyaHue K cm. 206 YK P® copepXuT eguH-
CTBEHHOE YC/I0BME ero NpumeHeHns — ocBobo-
XaeHuve (LobpoBosbHOE UK Mo TPeboBaHUIO BNa-
CTel) 3a/10’KHUKA. Peyb B AaHHOM C/lydae moxKeT
NATN TONbKO O AeATeNIbHOM PACKasHUK, MOCKO/bKY
npeanonaraet NOCTKPMMMHaNbHoe noseaeHme3s,

foBOps O cnOpHbIX 06cTOATENBCTBAX, CBA-
3aHHbIX C MOHMMAHUEM U MPUMEHEHMEM aHa-
NIU3NPYEMOro NpMMedaHua, cneayet oTMETUTb
BbICKa3aHHOe B INTepaType NpeasioxXeHne o Heob-

33 C3 P®.2002. Ne 23. Ct. 2102.

XOAMMOCTM NPU3HATb ero yTpaTuUBLLIMM cuny. JaH-
HOe npea/ioXKeHMe OCHOBAHO HA TOM, YTO Bpea,
HaHECEeHHbIM 0OBbEKTY NPEecTynaeHus, ocTaHeTcA
6e3HaKa3aHHbIM, MOCKONbKY 3a/10XKHUK «MOXKET
CKONbKO YyrogHo npobbiTb B HeBoOJe, Nt0b6OMN,
Jake BeCbMa NPOAOIKUTENbHbBIN CPOK», HO eC/n
BMHOBHbIN ero oTnycTuT 06pOBO/ILHO, Yron0B-
HOW OTBETCTBEHHOCTU He nocneayet>>. MNonaraem,
4yTO HOPUAMYECKM AaHHOE NpeasioXKeHne BepHO,
OZiHaKO paKTUUYECKM He YUMTbIBAET Le/ib 3aKOHO-
natens — nobol ueHon (garke LLeHoW oCcTaBAeHUs
6e3HaKasaHHbIM BUHOBHOIO) BbI3BOJINTb 3a/103K-
HMKa *KMBbIM U HEBPEAMMbIM U3 €ro pyK.

[ONna NnpakTUKM NpUMEHEHUA paccmaTpuBae-
MOro NPUMeYaHUA, Ha Hall B3rNA4, XapaKTepHa
NPOTMBOPEYNBOCTb U, B OTAE/bHbIX CAYYasX, He-
[0CcTaTo4YHaA 060CHOBAHHOCTb MPUHMMAaEMbIX B
Hel peleHnid. ITo KacaeTcsa B MepByto odyepeab
BbIMNOJIHEHMA TPEOOBAHMN BUHOBHOTO KaK yc/o-
BMA 0CBOOOXKAEHMA 3a/10XKHMKA. TaK, Hanpumep,
no geny M. BepxoBHbliii Cya PP pasbsacHUA cre-
aytouwee: «Kak yctaHoBneHo B cyaebHom 3ace-
OaHUN HA OCHOBAHMW UCCAEL0BaHHbIX AOKa3a-
TEeNbCTB, YAEPKAHME OCYKAEHHbIM NOTepneBLIen
B KQYecTBe 3a/10)KHWKa AJ/IMN0Ch 3HAYUTENIbHbIN
NPOMENKYTOK BpemeHn. Meponpuatnsa no ocsobo-
OEHUIO 3aN10KHUKA COTPYAHMKAMM NPaBOOXpa-
HUTE/IbHbIX OPraHOB HA4Ya/INCb HE3aMeaINTENbHO
nocsie NOCTyn/IeHMA CMrHana 06 3ToM.

Mpw atom y6eamTb CTenaHoBa cAaTbCA He yaa-
BA/10Cb 4,0 TeX Mop, NOKa COTPYAHUKM NOAULUN He
BbINOJIHWUAM ero TpeboBaHMA He NPUBANKATLCA K
HEeMY M He 3a4epKMBaTb, a TaKXKe no TpeboBaHuUto
nocneaHero He BbI3Banum yyactkosoro M.». Ucxoaa
n3 atoro, Cy4 pewnn, 4To TpeboBaHUA OCYKAEH-
HOro 06 ycnoBuMaAxX 0CBOOOXKAEHWUSA 3a/10’KHMNKA «Ha
MOMEHT NPeKpaLLeHMa UM NPECTYMNHbIX AeACTBUN
6b1/IM YaCTUYHO BbINOIHEHbI, U OH Obl/1 OCBEAOM-
neH 06 aTom». MOCKO/bKY e, Mo MHEHUIO cyaa,
«OCBOOOXAEHME NNLA OT Yro/IOBHOM OTBETCTBEH-
HOCTM BO3MOXHO /iMLLb B TOM C/ly4ae, eC/1IM OHO MO

34 KommeHTapuit K YronosHomy Kogekcy Poccuiickoit ®epepaummn (nocratelinbiil) / nog pea. . A. Ecakosa.

9-e u3g,, nepepab. n gon. M. : MpocnekT, 2021.
35

Cm. 06 3TOM TaKke: bamaHos A. H. YrofnoBHas OTBETCTBEHHOCTb 33 HecoobleHue o npectynaeHuu // Aaso-

KaTcKas npakTuKa. 2016. Ne 6. C. 39-42 ; CuykapeHko A. F0. HecoobuieHne o NpecTynieHnn: yrosoBHo-npa-
BOBanA xapaktepucTuKka // YronosHoe npaso. 2016. Ne 6. C. 63—72.

36

MuHUMM3aumn // KOpucr. 2019. Ne 7. C. 70-75.
37

MOBbILIEHHYIO ONacHOCTb.
38 Bolimosuy A., Papoz A. YKkas. cou. C. 3-6.

boukapesa E. B. OCHOBHble Hanpas/ieHWa NPOTUBOAENCTBMA CaMOAETePMUHALLMM NPECTYNMHOCTU B LieNISX ee

OueBungHo, aBTOpP OLLIVI6aeTCF|, CYNTAA, YTO «CTATbU ABNAKOTCA NPEeCTynieHnAMn» Nnn CtaTtbn «NpeacrtaBiAaoT

39 Bopobbes A. MoxuiueHMe YeNoBeKa M 3axBaT 3a7103KHUKa // IXK-H0pucT. 2015. Ne 36. C. 2.
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TpeboBaHMIo BnacTeit Aob6poBoabLHO ocBoboAMIO
33/10XKHMKa, TO ecTb 6e3 BbINOSHEHUA KaKNX-1M60
YC/IOBUIA», TO MpUMeYaHme K cT. 206 YK PO B gaH-
HOM Zene He NoANEeXKUT NnpumeHeHno™,

MpeacTaBnsaeTca, YTO NPU NPUHATUM PELLIEHUA
O NPUMEHEHUU NpUMeYaHusa K cT. 206 YK P® cne-
[AyeT pyKoBOACTBOBaTbCA camMM GaKTOM 0CcBO6O-
XKOEHWUA 3aN10XKHMKA KUBbIM U 340p0BbIM. Tpebo-
BaHMA TEPPOPUCTA «HE NPUBANKATLCA K HEMY»
WM «HEe 3a4epPKMBATb €ro» He MOryT UATU HU B
KaKoe cpaBHeHMeE C 3TUM aKToM.

lMpumeuaHue kK cm. 208 YK P® copepxuT cpasy
yeTbipe yc/a0BUA OCBOHOKAEHNA OT YrOJIOBHOM
OTBETCTBEHHOCTU: COBEpPLUEHME NpecTynaeHus,
NpeAycCMOTPEHHOro YacTAMK 1 uan 2 HacToALLe
CTaTbW; COBeEpLUEHME YKAa3aHHOIo NpecTynieHua
BrnepBsble; AO0OPOBONbHOE NPEKpaLLeHNE yHacTumA
B HE3aKOHHOM BOOpPYXeHHOM GopMHUpOBaHUNM;
cAavy opyxuA.

Taknum o6pasom, No cBoel topuanyeckomn npu-
poe paccMaTpMBAaeEMOE NPUMEYAHME COOEPKUT
cneumanbHoOe OCHOBaHWE 0CBOOOXKAEHUSA OT yro-
JIOBHOM OTBETCTBEHHOCTU (4. 2 cT. 75 YK POD).

B npaKTWKe BO3HMK BOMPOC O TOM, COAEPXKUT
NN paHHOe NpuMmedaHue peabunutmpytowee
OCHOBaHMEe 0CBOOOXKAEHUA OT YrOJIOBHOM OTBET-
cTBEHHOCTU. Tak, No npurosopy NPO3HEHCKOoro
panoHHoro cyga ot 24.06.2005 baTtanos npu3HaH
BMHOBHbIM MO 4. 2 cT. 208 YK B TOM, YTO C OKTA-
6ps 1999 r. no ceHTAGpb 2000 r. Ha TeppuUTOPUN
YeyeHckoli Pecnyb6aMKun yyacTBOBal B HE3AKOH-
HOM BOOpPYXeHHOM GOPMUPOBaHNUN «AYXOBCKUI
6aTaNbOH», UMeN OTHeCTPe/IbHOE OpyKMe — aBTo-
maT KanawHnKoBa 1 6oenpunacol K HeMy, KOTo-
pble B ceHTAbpe 2000 r. nepenan pyKoBogUTENIO
He3aKOHHOro BoopyXeHHoro dopmuposaHus. MNpu
pPacCMOTPEHMK YFONIOBHOTO Aena No KacCauMOoH-
HOWM Xanobe ocyXAeHHOro npe3nanym Bepxos-
Horo Cyaa YeueHckol Pecnyb6anKn npusHan go-
Ka3aHHbIM $aKT ydyacTma batanosa B HE3aKOHHOM
BOOPYXeHHOM pOopMMpPOBaHUM Npn obcToATENb-
CTBAX, U3/IOXKEHHbIX B MPUIOBOPE, HO B TO e Bpe-
MA NpuLen K BbiBogy, 4to batanos A06poBo/IbHO

40

NpPeKpaTU y4actme B HE3aKOHHOM BOOPYKEHHOM
dopmmMpoBaHUK, B CBA3M C YEM NPUFOBOP B HACTU
ocyXaeHua batanosa no u. 2 c1. 208 YK P® otme-
HWA, 0CBOOGOANA €ro OT Yro/IOBHOM OTBETCTBEH-
HOCTM Ha OCHOBaHWM NPUMEYAHUA K YKa3aHHOM
CTaTbe Yro/IOBHOIO 3aKOHA, NPEKPaTUA YroJIoBHOE
[eN0 B CBA3W C OTCYTCTBMEM B AeNCTBUAX OCYXK-
[EHHOro cocTaBa NPecTynAeHUA U NPU3HaN 33 HUM
npaso Ha peabuauntauumio.

OpHako ¢ Takum peweHnem BepxosHoro Cyaa
YeueHcKolt Pecnyb6aunKkun He cornacunca Bepxos-
Hbit Cyg PO. Bo-nepBbixX, KAaKUX-AMBO AaHHbIX,
CBMAETeNbCTBYHOLWMX O TOM, YTO BaTtanos obpa-
LLLIANICA B OPraHbl BAACTM € cooblieHmMem o obpo-
BOJIbHOM MpPeKpPaLLeHMN y4acTMA B HE3aKOHHOM
BOOpPYXeHHOM GOpPMMPOBaAHUM, B MaTepuranax
Yro/IOBHOTO Aiefla He coaeputca. Bo-sTopblx,
npumevaHume K cT. 208 YK PO npeaycmatpusaet
0CBOOOXKAEHWE OT YrO/0BHOM OTBETCTBEHHOCTU
nua, coBepLlMBLLEro NpecTynsieHne, To ecTb
heAHue, coaeprkallee BCe NPU3HaAKM COCTaBa
npecTynaeHus, NnpeaycMOTPEHHOTO Yro/I0BHbIM
KogeKkcom P®, 4yTo, COOTBETCTBEHHO, He Npeano-
laraeT BO3MOXKHOCTM MpeKpaLLleHUa B OTHoLe-
HWM 3TOTO /1MLLA YTOJIOBHOTO Aena B CBA3W C OTCYT-
CTBMEM B A€AHUUN COCTaBa NpecTynneHus. To ecTb
HWKAKOro Npasa Ha peabuanTauunio y BUHOBHOTO
He 6bi10. Ucxoas ns atoro, BepxosHbiii Cya PO
noctaHoBneHWe npesmagmyma BepxosHoro Cyaa
YeueHckon Pecnybanku B oTHOweHnn batanosa
otmeHun*l, O Tom, uTo Tenepb paccmaTpuBae-
MaA HOpPMa MOXKeT NPUMEHATbLCA B OTHOLUEHUHN
He TO/MIbKO Y4aCTHMKOB*?, HO 1 OpraHM3aTopoB
HEe3aKOHHOIo BOOPYXEeHHOro GopMMUPOBAHUSA,
CBUAETENbCTBYET HOBAaA peAaKkuma npumeyaHuma
K cT. 208 YK P®. HanomHuMM, paHee OHa coaep-
»Kana oCHOBaHMA 0CBOOOXKAEHUA OT YrONOBHOM
OTBETCTBEHHOCTW N1LLA, COBEPLUMBLLErO «MPecTyn-
NleHune, NpeaycCMOTPEeHHOE HacToALLEeN cTaTben»,
Torga Kak ¢ 2022 r.*3 — nuua, cosepwmnsLiero
«npecTynieHne, NpeaycCMoTPEHHOE YacTAMM nep-
BOM MM BTOPOM HACTOALLEN CTaTbU».

KaccaumoHHoe onpegeneHve CyaebHoM Konnermm no genam BOeHHOCIyKalmx BepxosHoro Cyma PO ot

23.03.2023 Ne 223-Y[23-5-A6. Cm. TaKKe: KaccaunmoHHoe onpeaeneHme CyaebHoi Konnermm no genam Bo-
eHHocnyKawmx BepxosHoro Cyga P® ot 12.05.2022 Ne 222-Y122-16-A6.
41 KaccaumoHHoe onpegeneHune CyaebHOM KONerum no yroniosHbiM genam BepxosHoro Cyaa P® ot 08.02.2018

Ne 23-yin17-16.
42

Tak, Hanpumep, BepxosHbiii Cya PO B 2009 r. He cTan ocBoboXAaTh LLelixoBa OT yroN0BHOM OTBETCTBEHHO-

CTM Ha OCHOBaHUM NpumeyvaHusa K cT. 208 YK P®, TaKk Kak «BEPAMKTOM KOMNErMU NPUCAXKHbIX 3acedatenen
LLleiixoB NpU3HaH BUHOBHbIM B PYKOBOACTBE HE3aKOHHbIM BOOPYKEHHbIM popMMpoBaHMeM» (onpeaeneHume

BepxosHoro Cyaa P® ot 26.02.2009 Ne 20-009-3cn).

4 depepanbHblil 3aKoH OT 14.07.2022 Ne 260-33.
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3aknyeHue

Takum obpasom, Hopmbl YK PP, cogepkawme
OCHOBaHMA 0CBOBOXKAEHMA OT YrosI0BHOM OTBET-
CTBEHHOCTM 33 TEPPOPUCTUHECKME NPECTYNAEHUA
nocne ux cosepieHma nMbo ocHOBaHMA Henpwu-
B/I€YEHMA K YTONIOBHOM OTBETCTBEHHOCTU 33 NpU-
roTOBJIEHWE K HUM, 3aC/yXKUBAIOT NOAAEPHKKM,
NOCKOJIbKY NPeAcTaB/stoT COO0M BaXKHbIN UH-
CTPYMEHT NPOTUBOAENCTBUA TEPPOPUCTUUECKMM
npectynieHnam. Bmecrte ¢ Tem Hy»KAaalTCcA B
pedopMMPOBaAHUM TE N3 3TUX HOPM, KOTOPbIE He
COr/1acoBaHbl C OCHOBAHMAMM KaK MPUMEHEHMA
[06POBONILHOMO OTKa3a oT npecTynaeHus (cT. 31),
TaK M 0CBOOOXKAEHMUA OT Yro/I0OBHOM OTBETCTBEH-

HOCTM B CBA3M C AeATe/IbHbIM pacKasHuem (cT. 75).
Lenbto Takoro pedopmMmnpoBaHnA AOJKHA CTaTb
yeTkan anddepeHumaLmsa NoNOKEHUN, 3aKpen-
JNIEHHbIX B NpUMeYaHmax K ctatbam YK PO o Tep-
POPUCTUYECKUX NPECTYNIEHUAX, Ha Te, KOTopble
coageprKaT OCHOBAHMA 0CBOOOXKAEHUA OT Yron0B-
HOM OTBETCTBEHHOCTMU, U Te, KOTOPble COAEpPKAT
OCHOBaHWA HenpueaeyeHUA K Heli. Kak 6bino
NMoOKa3aHo B HacToAlen paboTe, cywecTeyrouee
B OTAE/IbHbIX MPUMeYaHUAX K cTatbam YK PO o
TEPPOPUCTUYECKMX NPEeCTYyNNeHUAX CMeLlleHne
YyKa3aHHbIX OCHOBaHMIN He COOTBETCTBYET byKBe
Yro/I0BHOTO 3aKOHA, NPOTUBOPEYNT MOJIOKEHUAM
OOKTPUHbI YTOJIOBHOTO NpaBa U NPUBOAMUT K Crop-
HbIM BbIBOAAM NPaBOMNPUMEHUTESIbHbIX OPraHOB.
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ARMUHUCTPATUBHAA NPEIANLNA KaK Cnocob
KpUMWUHaNU3aLumu Ha npumepe yrosoBHOM
OTBETCTBEHHOCTH 3a HapyLUeHue NpaBun
AOpoXKHOro aBwxKeHua (ct. 264.2 YK PO)

Pe3stome. JTOrMYHbIM CAeACTBMEM NPU3HAHUA aAMUHUCTPATUBHON Npetoamunn Gopmoit KpMmrUHaansaumm
ABNAETCA HEOBXOAMMOCTb NPU peLleHMmn Bonpoca 06 060CHOBAHHOCTU MPU3HAHMA NPECTYNHbIMU NOBTOPHbIX
OEAHUN, U3HAYANbHO BAEKYLLMX aAMUHUCTPATUBHYIO OTBETCTBEHHOCTb, YCTaHAB/AMBATb HA/IMYME OCHOBAHUA
ANA KPUMUHAAN3ALUK, KAKOBbIM NPUHATO CYMTaTb HEOBXOAMMYIO cTeneHb 0bLLeCTBEHHON onacHOCTU. AHann3
IMNMPUYECKNX AaHHbIX 33 2013-2022 rr., XapaKTepusyoLwmx agMUHUCTPATMBHbIE NMPAaBOHapYLEeHMA, CBA3AH-
Hble C NpeBbIlEeHNeM YCTaHOBEHHOIO CKOPOCTHOTO pexunma cBbiwe 40 KM B 4ac, a TaKKe Bble340M Ha Nonocy,
npeaHasHayeHHY A1 BCTPEYHOTo ABUXKEHUSA, MO3BOAET YTBEPKAATb KAK MUHMMYM 06 OTCYTCTBUM YBENU-
YeHMA cTeneHn obLecTBEHHON BPeaHOCTM A0 YPOBHA 06LLEeCTBEHHOM ONacHOCTM (BBUAY Noc/ienoBaTeNbHO-
ro CUCTEMATUUYECKOTrO CHUXEHMA pAafa NoKasaTesiel HakazyeMoCTH, a TaKKe OTCYTCTBMA pocTa TPaBMaTU3Ma
M CMEPTHOCTM B pe3y/bTaTe HapyLLeHWA YKa3aHHbIX MPaBuUa AOPOXKHOIO ABUKEHWUA 32 BECb aHANU3UPYEMbINA
nepuoa). Mpu3HaBan OTCyTCTBME OOBEKTUBHbIX MPEANOChIIOK A/1A YTON0BHO-NPAaBOBOro BMeLlaTe/IbCcTBa B cde-
py aAMWHUCTPATMBHOIO NPaBa, PeryInpytoLLero aHaansnpyemble NpaBoOTHOLWEHMWA, CTOUT PeKOMeHA0BaTb
3aKoHogaTento 06paTUTb NPUCTaZIbHOE BHUMaHWE Ha BO3MOMKHOCTM agMUHUCTPATUBHOIO 3aKOHOAATEIbCTBA
(B TOM Yncne Ha NepcNeKTMBHOCTbL YCTAHOBEHMA COOTBETCTBYIOLWMX B BOoMbLIEN CTENeHM BULOB U PasmMepoB
HaKasaHusA), a NPaBONPUMEHUTENIO — Ha BOMPOChI UCMONHUMOCTM HaKa3aHuA B BUAeE WTpada. B uenax npu-
HATUA AEACTBEHHbIX Mep K Hanbonee 310CTHbIM NPAaBOHAPYLINTENAM KOppPeKTHee 6bla10 Bbl ycTaHOBUTL Anb-
depeHUMPOBaHHYIO LKAy HaKa3yeMoCTU B 3aBUCMMOCTU OT NOBTOPHOCTY aAMUHUCTPATUBHOIO NpaBoHapyLue-
HUWA. JaHHbIN Noaxos No3BOANUT N3beKaTb KOHLENTYalbHbIX U NPaBONPUMEHUTENIbHBIX MPobaem «nepeHoca»
OTBETCTBEHHOCTM 33 NOBTOPAIOLLEECA NPAaBOHapPYLLUEHWE B YrON0BHbIA 3aKOH.

KntoueBble cnoBa: aAMMHUCTPATUBHAA NPEOAMLUA; KOUMUHANN3ALMA; OCHOBAHWA KPUMUHANM3aLUK; obe-
CTBEHHAA OMACHOCTb; CTENEHb 06LECTBEHHOM ONACHOCTU; 06LLEeCTBEHHAA ONACHOCTb IMYHOCTW; YrONIOBHO-MpPa-
BOBaA NOIMTUKA; HapyLLEeHMe NPaBu/ JOPOXKHOIO ABUMNEHUA; MPEBbILIEHME CKOPOCTU; CTAaTUCTUKA

AOnsa yutupoBaHua: Macnos B. A. ABMUHUCTPATUBHAA NPeoanLMA Kak cnocob KpMMHaAn3aLumMm Ha npumepe
YrOI0OBHOW OTBETCTBEHHOCTM 3@ HapyLUEHWe NPaBW/ AOPOXKHOTO ABUKeHUSA (CT. 264.2 YK PD). Lex russica. 2024.
T.77.Ne 6. C. 83-99. DOI: 10.17803/1729-5920.2024.211.6.083-099

Administrative Prejudicial Effect as a Way of Criminalization using Criminal Liability for Violation
of Traffic Rules as a Case Study (Article 264.2 of the Criminal Code of the Russian Federation)

Villi A. Maslov
Ural Law Institute of the Ministry of Internal Affairs of Russia
Ekaterinburg, Russian Federation

Abstract. The logical consequence of recognizing administrative prejudicial effect as a form of criminalization is the
need, when deciding on the validity of criminalizing repeated acts that initially entail administrative responsibility,
to establish the existence of a basis for criminalization, which is considered to be the necessary degree of public
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danger. The author conducts an analysis of empirical data for 2013—2022 characterizing administrative offenses
related to exceeding the established speed limit over 40 km per hour, as well as entering the lane intended for
oncoming traffic. This makes it possible to assert at least the absence of an increase in the degree of public harm
to the level of public danger (due to the consistent systematic reduction of a number of indicators of punishability,
as well as the absence of an increase in injuries and deaths as a result of violations of these traffic rules for the
entire analyzed period). Recognizing the absence as such of objective prerequisites for criminal law interference
in the sphere of administrative law regulating the analyzed legal relations, it is worth recommending that the
legislator pay close attention to the possibilities available within the framework of administrative legislation
(including the prospect of establishing appropriate types and sizes of punishment to a greater extent), and the
law enforcement officer — to the issues of the enforceability of punishment in the form of a fine. In order to
take effective measures against the most serious offenders, it would be more correct to establish a differentiated
scale of punishability depending on the fact of repetition of an administrative offense. This approach will make
it possible to avoid the conceptual and law enforcement problems of «transferring» responsibility for a recurring
offense to the criminal law.

Keywords: administrative prejudicial effect; criminalization; grounds for criminalization; public danger; level of
public danger; public danger of the individual; criminal law policy; violation of traffic rules; speeding; statistics
Cite as: Maslov VA. Administrative Prejudicial Effect as a Way of Criminalization using Criminal Liability for
Violation of Traffic Rules as a Case Study (Article 264.2 of the Criminal Code of the Russian Federation). Lex

Russica. 2024;77(6):83-99. (In Russ.). DOI: 10.17803/1729-5920.2024.211.6.083-099

BBepeHne

AZLMUHUCTPATUBHAA NPeanLMA B yroN0BHO-Npa-
BOBOI MONIUTUKE HA NPOTANXKEHUU OCATUNETUN
ABNAETCA NPeAMETOM CaMbIX aKTUBHbIX ANCKYC-
cui. MPUYMNH ANA LAHHOTO ABNEHUA HECKO/IBbKO,
HO KNtoYeBas BUAMTCA B TOM, YTO AaHHbIM cnocob
KOHCTPyMpoBaHua Hopm OcobeHHoit yactn YK PO,
XOTA HEe Haxoaun eAUHOMNACHOM NOAAEPKKM B
Hay4YHOW cpese, TeM He meHee Hbl1 HOPMATUBHO
3akpennaeH B 2009 r. n nonyymn B nocnegyrowmne
rogbl 4OCTAaTOMHO aKTUBHOE pPAacNpPOCTPaHeHue,
COMPOBOXKAAEMOE NEPUOANYECKUM NOATBEPKAE-
HMem 060CHOBaHHOCTU AENCTBUI 3aKOHOAaTeNA
€O CTOpPOHbI BepxosHoro Cyaa P® n KoHcTuTyum-
OHHoro Cyaa Po.

He BOaBaAch B AUCKYCCUIO MEXKAY CTOPOHHMKA-
MW U NPOTUBHUKAMM JaHHOTO 3aKOHOAATe/IbHOro
noAaxoga, CTOUT NPU3HaTb, YTO MO CYyTU aZMUHU-
CTpaTuBHasA npetoanuma — cnocob (bopma) Kpu-
MMUHannlaumm. CKazaHHOe npeanosiaraeT akTy-
a/NIbHOCTb 06paLLEHMA K BONPOCY O COOTBETCTBUM
A4MUHUCTPATUBHOM Npetoanumm copmMmmnpoBaH-
HOMY B AOKTPMHE YrOJI0BHOTMO NMpaBa YY4eHUIO O
KPMMWHAAN3ALUN.

Metogonorua

Ha ocHoBe AManeKkTUKo-MmaTepmanmcTM4eckoro
MeToZa NO3HaHMA, C UCMONb30BaHMEM MeToAa
CTaTUCTMYECKOro aHaNM3a UCCNef0BaHbl:

a) aAMMHUCTPATUBHAA NPeraMLLNA KaK cnocob
KPUMMHANM3aLMM (C aKLLEHTOM Ha 0BLLECTBEHHYIO
OMacHOCTb KaK eMHCTBEHHOE (reHepanbHoe) oc-
HOBaHME KPMMUHANU3ALMN);

6) obLiecTBeHHas OnacHOCTb (BpeaHOCTb) Ha-
PYLIEHUWI NPaBUA AOPOXKHOTO ABUKEHMA Poccuit-
cko depepaumnm (Ha ocHoBe AaHHbIX CyaebHoro
AenapTameHTa npu BepxosHom Cyae PO):

— KOJ/IMYECTBO PAaCCMOTPEHHbIX AeN U NnL,
NnoABEPrHyTbIX a4MUHUCTPATUBHOMY HaKasaHuIo,
nouy.4,5,7 ct. 12.9 KoAlN P®?, cooTHOWeHMe
KOJIMYeCTBa /ML, NOABEPrHYTbIX aAMUHUCTPATUB-
HOMY HaKa3aHWI0, N KOJIMYECTBA PAaCCMOTPEHHbIX
aen (2013-2022 rr.);

— CTPYKTypa Ha3Havyaembix no 4. 4,5, 7 ct. 12.9
KoAll PO HakasaHwuii (2013-2022 rr.);

— CYMMbI HaJIO}KeHHbIX WTpados; WTpados,
B3bICKaHHbIX B J06POBONIbHOM MU NPUHYAUTENb-
HOM NnopsAKe; B3bICKMBAEMOCTb WITPadoB Mo u. 4,
5,7 cT.12.9 KoAl P® (2013-2022 rr.);

— CYMMbI Ha3HaYeHHbIX WTPadoB U B3bICKaH-
HbIX B 4,OBPOBONBHOM WU MPUHYAUTENIBHOM
nopsake wWrpadoB M3 pacyeTa Ha 04HO NULO,

1 YronosHbI KogeKe Poccuiickonn ®epepaumm ot 13.06.1996 Ne 63-®3 // C3 Pd. 1996. Ne 25. Cr. 2954.
2 Kopgekc Poccuitckoin ®egepaumm 06 aAMUHUCTPATUBHBIX NpaBoHapyweHuax ot 30.12.2001 Ne 195-®3 // Poc-

cuincKan raseta. 2001. 31 gek. No 256.
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KOTOPOMY HasHa4yeH wtpad noy. 4,5, 7 ct. 12.9
KoAll PO;

— KOJIMYECTBO PACCMOTPEHHbIX AeNl U KO-
4eCTBO UL, NOABEPrHYTbIX aAMUHUCTPATUBHOMY
HakasaHuo, No 4. 4, 5 cT. 12.15 KoAll P® (2013-
2022 rr.);

— CTPYKTypa Ha3Ha4yaembIx no 4. 4,5 ct. 12.15
KoAN P® Haka3zaHuit (2013-2022 rr.);

— CYMMbl Ha3HA4YeHHbIX WTPAPOB; B3bICKAH-
HbIX B ,06POBONBHOM UAN NPUHYAUTENBHOM
nopsaake wWrpadoBs; B3bICKMBAeMOCTb WTPadoB no
y.4,5cT. 12.15 KoAN P (2013-2022 rr.).

OcHOBHble pe3ynbraTbl UCCNIef0BaHUA

1. AOMuHucmpamueHas nperoouyusa

KaK crnocob KpumuHanusayuu

Moa KpUMMHaNM3aumnen obbIYHO NOHMMAETCA
npoLLecc BbiABNEHWNA OOLLECTBEHHO OMNACHbIX Aef-
HUI U NPU3HAHMUA UX NPECTYNHbIMK NyTEM YCTa-
HOBJIEHMA B YrOJIOBHOM 3aKOHe 3anpeTa Ha uXx
cosepuieHme’,

Ba)KHO, YTO KaK TEPMWUHONIOTMYECKUN, TaK U
coaep’KaTesibHbI NAOPANN3IM TOYEK 3pEHUSA
Ha BOMNPOC OCHOBAHUI (OCHOBAHUA) U YCIOBUIA
KPMMWHANM3aLUKN YyTb pPaHbLle NO3BOJINA Ham
NPWINTK K BbIBOAY O TOM, YTO Hanbosee KOppPeKT-
HbIM BUAMUTCA BblAeNeHne eAUHCTBEHHOTO (Man
reHepasibHOro) OCHOBAHWUA KPMMUHANM3ALMN, NOZ,
KOTOPbIM A0/I}KHO MOHUMATLCA Ha/inume AeAHus,
He HaXOoAALLeroca nog yronoBHbIM 3anpeTom, HO
npuYmHsatowero (CNoCobHOro NPUYMHUTL) cyLle-
CTBEHHbIN Bpea 06WecTBEHHbIM OTHOLLIEHUAM.
MoayvyepKHEM, YTO MHble MOKa3aTeNn npecTyn-
HOCTU (Hanpumep, pacnpocTpaHeHHOCTb/Macco-

BOCTb AefHMA) He AONXKHbI BOCMIPUHUMATLCA HU
Kak camocToATesibHble, HU, TeM Bosiee, KaK Kto-
yeBble OCHOBAHWUA A1 KPMMUHANMU3ALUN, NO-
CKOJIbKY NOA06HbIe CBOIMCTBAa — COCTaBAsAOLWME
obuiecTBeHHOM onacHocTn®. MMeHHO nostomy
HebnaronpuATHas AMHaMKWKa NoBeaeHuA (paHee
pernameHTMPOBAHHOIO B ag4MUHUCTPATUBHOM 3a-
KOHO4ATeNbCTBE MO0 HE pacCMaTPUBAEMOro Kak
npotusBonpasHoe) Bbiaendetcs H. A. JlonalueHKo
B KauecTse 00HOU U3 MPUYUH KPUMUHAAMU3ALIMMN.

YMECTHO yKasaTb Ha No3uumnto KOHCTUTYUMOH-
Horo Cypa P®, otmevatolero, 4To dpesepanbHbii
3aKoHOA4aTeNb, YyCTaHaB/IMBasA NPECTYNHOCTb 06-
wecmeeHHOo OnacHbIX AEAHWUN, LOMKEH YYUTbIBATb
«CTeneHb PacnpPoOCTPaHEHHOCTU TaKUX OEAHUN,
3HAYMMOCTb OXPaHSAEMbIX 3aKOHOM LeHHOCTEN,
Ha KOTOpble OHW NOCAratoT, N CYLLEeCTBEHHOCTb
NPUYMHAEMOro UMW BPeAa, a TaKKe HEBO3MOXK-
HOCTb MX NPEOoA0NEHNSA C MOMOLLbIO MHbIX NPABO-
BbIX CpeacTBy» (M. 2 noctaHoBAeHUs oT 27.06.2005
Ne 7-6).

YTOYHMM, YTO B AaHHOM nNybaMKauum obuie-
CTBEHHaA ONacHOCTb 1 0bLWecTBEHHAs BPeAHOCTb
6yayT HepeaKo OTOXKAECTBAATLCA. [JaHHOE ToXae-
CTBO NpeAcTaBAseTca onpaBAaaHHbIM, MOCKObKY:

— BO-MEepBbIX, OTHOCUTE/IbHO Hanuuyuma (oTcyT-
CTBUSA) NPM3HaKa 0bLLEeCTBEHHON OMACHOCTM Y aj-
MUHUCTPATUBHbIX MPaBOHAPYLIEHWNI B AOKTPUHE
€MHCTBO OTCYTCTBYET, 1 CYLLLECTBYIOT TOYKK 3pe-
HWA yueHbIx (Hanpumep, U. A. NMoapolikuHoi’) o
TOM, YTO BMOJIHE KOPPEKTHO B OTHOLLIEHMM agMU-
HUCTPATUBHbIX NPAaBOHapPYLLUEHUI UMEHOBATb AaH-
HbIM NPU3HAK 06LWEeCcTBEHHOM 0MacHOCTbIO;

— BO-BTOPbIX, Halla TOYKA 3PEeHMA COCTOMUT B
TOM, YTO JaHHble CBOMCTBA AeAHMs (ONacHOCTb
M BpeaHOCTb ANA obuiectBa) MoryT 6biTb Kak

Cm.: lMobezaiino 3. @. YronosHasa NOAUTMKA COBPeMEHHOW Poccuu: aBTopcKas KoHuenums // BectHuk PTY

nmeHn U. Kanta. Cepua « IKOHOMUYECKUE U lopuandeckme Haykm». 2007. Boin. 9. C. 13 ; lInakcuHa T. A. Hop-
MO0b6pasoBaHMe B YroIOBHOM NpaBe: NJI0CKOCTH, HanpasieHns, cnocobbl // POCCUMCKMIN OPUANYECKUIA Ky p-

Han. 2002. Ne 4. C. 52.

Macsnos B. A. O6uiecTBeHHan ONacHOCTb AEAHMA KaK OCHOBaHME KPUMUHAIM3aLUmMK (aeKpummnHanusaumum) //

Poccuiickoe npaBo: obpasoBaHMe, NpaKTMKa, HayKa. 2022. Ne 3. C. 77.

JlonaweHko H. A. Poccuiickas yronioBHasA NOAUTUKA: NMOUCK UCTUHBI MAN MeToZ Npob M owmnbok? (CybbeKTmB-

Has MomnbITKa aHaaM3a v NporHo3sa) // Poccuitckuin exkeroaHuK yronosHoro npaea / nog, pea. b. B. BoakeH-

KunHa. Ne 2. 2007. CN6., 2008. C. 433-434.

MocTtaHoBneHne KoHctuTyumoHHoro Cyaa P® ot 27.06.2005 Ne 7-I «Mo aeny o npoBepKe KOHCTUTYLMOH-

HOCTM MOJIOXKEHWUI YacTell BTOPOM 1 YyeTBepTol cTaTbm 20, YacTu WwecTol cTatbk 144, nyHKTa 3 yacTu nep-
BOWM cTaTbyu 145, yacTn TpeTbein cTaTbm 318, yactei nepsoi 1 BTopoi cTaTbm 319 YronoBHo-npoueccyasbHOro
KoaeKkca Poccuiickon ®epnepaumm B cBA3mM ¢ 3anpocamm 3akoHogatenbHoro Cobpanua Pecnybaunkm Kapenva u
OKTABPbLCKOTO paioHHOro cyaa ropoaa MypmaHcka» // Poccuiickas raseta. 2005. 8 niona. Ne 147.

ModpolikuHa Y. A. LUTpad B yronoBHOM M agMUHUCTPATUBHOM 3aKOHOAATENIbCTBE — MPOoBAEMbl COOTHOLIEe-

HuAa // Hayka un obpasoBaHue: X0391MCTBO M SKOHOMMKA; NPeAnpUHUMaTENbCTBO; NPaBo 1 ynpasaeHue. 2013.

Ne 2 (33). C. 72.
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CYLW,ECTBEHHO OT/IMYHbIMM APYT OT Apyra, Tak U
HaCTONbKO BU3KMMM, YTO HANTU FPaHULY MeXay
npaBoHapylweHnem 1 ero KpanHen ¢opmon —
npecTynaeHnem — He Tak NpocTo. IMeHHO 13-3a
HaMumMA 6IM3KMX NO CNOCOBHOCTU MPUYMHEHUA
Bpeaa 06L1eCTBEHHbIM OTHOLLIEHUAM AeAHWUIA (B Ha-
Wwem cayvae — afMUHUCTPATUBHbIX NPaBOHapyLLe-
HW1 B 061acTN 6€30MaCHOCTU AOPOXKHOTO ABUKE-
HUA) ByAEeT MCNONb30BaTbCA TEPMUHOIOTUYECKUIA
060poT «0bLecTBeHHan 0NacHOCTb (BPeAHOCTb)».

Tenepb NpeAcTaBNAETCA BOSMOXHbIM NepenTu
K pacCMOTPEHMUIO BONPOCa agMUHUCTPATUBHOM
nperauumMmn ¢ y4eToM yKasaHHOro OCHOBAHMA
A8 KPUMUHANN3aUMKM — Hanuma obL,ecTBEeHHOM
OMaCHOCTU KPUMMHANNIYEMOTO AeAHUA, Cpasy
KOHCTaTMpOBaB (GaKT OTCYTCTBUA CYUecmeeHHbIX
pa3/inymini B 06LEeCTBEHHOM ONAaCHOCTU MeXay
paHee coBepLUEHHbIM M HaKa3zyembiM B paMKax
AAMUHUCTPATUBHOMN OTBETCTBEHHOCTU AeAHUEM
M NOBTOPHbIM €r0 COBEpLUEHNEM, HAKA3yeMbIM
B paMKax yro/IoBHOro 3akoHa. 3To obbAcHseTcA
$aKTMUYECKMM TOXKAECTBOM:

a) oxpaHsemMbIX 06LEeCTBEHHbIX OTHOLIEHN
(obbekTa nocaraTenbCcTBa);

6) XapaKTepPUCTUKU COBEPLUAEMOTO AesHUA
(06bEKTMBHOM CTOPOHDI);

B) MOTMBALMOHHOM COCTaBAAOLLEN NPABOHAPY-
wuntens (npectynHuka) (Cy6beKTUBHOM CTOPOHBI).

PasniMuma MoXKHO NpocneanTb NnLWb B YeTBep-
TOM 3/1eMeHTe cocTaBa NpecTynaeHna — cybb-
€KTe, KOTOPbIi, B OT/INYME OT NepPBOHAYA/IbHOTO
¢dakKTa (NepBoHaYabHbIX GAKTOB), XapaKTepusy-
eTcsa bonblien 310HaMepPeHHOCMbIO, MOCKObKY,
HEeCMOTpPA Ha NpuBAEYEHUE ero K agMUHUCTPaA-
TUBHOW OTBETCTBEHHOCTWU, CHOBA MpecTynaeT
YyepTy 3aKOHa (No BCeN BUAMMOCTU — Yro/IOBHO-
ro), BCnencTeme Yero rocy4apcTeo pearvpyeT Ha
«MPaBOHAPYLLMTENIbHYIO IMHWUIO NOBEAEHUA, CTUb
KU3HW, 0eATEeNbHOCTb BMECTO OTAE/IbHbIX aKTOB
nosegeHnaA»E.

MMeHHO AaHHbIV GaKT (MMeHyeMblli aBTopamMy,
Hanpumep, «HaKonaeHnem» obLLEecTBEHHOM onac-

Ne 3. C. 31.

HocT®), NO CyLLECTBY, NO3BONAET CTOPOHHUKaM
AAMUHUCTPATUBHOM NPEANLNM YTBEPKAATD O
HeobxoAMMOCTH NPUBAEKaTb 33 NOBTOPHOE COBEp-
LWeHne agMUHUCTPATMBHOIO NPaBOHapyLWeHUA
Y*Ke K Yro/IOBHOW OTBETCTBEHHOCTH, Cpean npo-
Yyero oTMeYas 1 To, YTO «MNOoJIEMUKA OTHOCUTENIbHO
A4MUHUCTPATUBHOM NpeauLnmn TepsaeT CMbICA,
T. K. M NpaBOHapyLleHWe, U NPECTYN/IEHUE HAX0-
OATCA KaK bbl B JIOHE YrONOBHOTO NpaBsa B WKMPO-
KOM CMbIC/Ie U HET HUKAKUX OCHOBAHMUI rOBOPUTb
0 TOM, YTO KOIMYECTBO HE MOXKET nepepactu B
KauyecTBO, MO0 B TAKOM C/ly4ae MMEET MECTO O4MH
AenukT nybanyHoro ceolictea»®.

C paHHbIM MOAXO0A0M BMOJIHE CpaBea/IMBO He
COrNacaTcA NPOTUBHUKU NPUBNIEYEHUA K YrON0B-
HOM OTBETCTBEHHOCTU 3a «obuwecmeeHHo onac-
HOe coCMosAHUe YenoseKa»'l, OHM e CTOPOHHMUKM
«YMCTOTbI» YrONOBHOIO 3aKOHOAATENLCTBA U HEOD-
XOAMMOCTUN YETKOrO OTrPaHUYeHUA NPEeCTyNHOro
OT HenpecTynHoro, B YacTHocTK YK PO ot KoAll P®
(Hanpumep, W. A. MoapoitknHa'?), otcTansatowme
TOYKY 3pEHMA O HEOBXOAMMOCTM KPUMUHANN3A-
LMK TONbKO TOFO, YTO «M3HAYabHO» OOLLLECTBEHHO
onacHo BBuAy cneunduKkn obbekTa nocsratenb-
CTBa U NpUYMHsAemoro Bpesa (obbvema yrposbl
NpUYNHEHUA Bpeaa).

YMeCTHO Ha3BaTb AaHHYH AUCKYCCUIO KOHLLEN-
Tya/IbHOWM, YKa3aB, YTO CYLLECTBEHHbIE U 3aCay-
UBatOLWMe BHUMAHUA L0BOAbI UMEOTCA y 06enx
CTOPOH.

BmecTe ¢ Tem npeactaBafeTca He3acnyKeHHo
OTOABMHYTbIM Ha BTOPOM NAAH TaKOW Hemano-
BaXKHbIN acneKT 06L,ecTBEHHOM ONACHOCTU, Kak
CNOCOBHOCTb AEeAHUM NPUUYMHNTDL Bped obuie-
CTBY CBOEW COBOKYMHOCMbHO. Peub naet o Heob-
XO4MMOCTM PAacCMOTPeHUA obLecTBEHHOM onac-
HOCTW (BpeaHOCTU) AeAHMA Ha NpeaMeT obbema
NMoTeHLUMANbHOIo Bpeaa Ana obLecTBa He TO/IbKO
OTAENbHO B3ATOro GaKTa AeNCTBUTENbHOCTU, HO U
onpezeneHHoN COBOKYMHOCTM NOA00HbIX GpaKTOB.

B gaHHOM cny4yae pasroBop 06 0buwecTBeHHOM
OMACHOCTU IUYHOCMU MOXKET NEPENTUN B HECKO/Tb-

boliko A. Y. ADMUHUCTPaTUBHAA NPeaMLMA B yroN0BHOM Npase: 3a 1 npotus // KOpuctb-Npasoseanb. 2004,

lydosoyKkuH (0. E. MpecTynieHne ¢ agMUHUCTPATUBHOWN Npetoanumen: npobaembl OTrPaHUYEHNS MHOMXKe-

CTBEHHOCTU NPECTYMNAEHMUI OT CIOXKHOTO eanHUYHOro AesHusn // BecTHUK Akagemum MfeHepanbHOM NpoKypa-

Typbl Poccuinickont Pepepaummn. 2018. Ne 4. C. 42.
10

Xuntoma B. B. AODMUHUCTPATMBHAA MPEANLMA B KOHTEKCTE NOHMMaHWUA NPECTYNieHna 1 ero npusHakos //

BecTtHuk benropoackoro opuamyeckoro nHcTutyta MB/J, Poccnn umenn U.A. Mytunmua. 2021. Ne 1. C. 6.

11

AnexkcaHdpos A. U. YronosHasa noantuka B Poccuiickoin ®egepaumun. Ewe pas o camom rmasHom // FOpuanye-

CKaA HayKa: nctopma n coepemeHHoctb. 2017. Ne 4. C. 36.
12 NodpoiikuHa M. A. K Bonpocy 06 aAMMHUCTPATMBHOM NperanumumM B YronoBHOM npase // AKagemuueckuii
BECTHUMK PocToBCcKoro ¢puamnana Poccmiickon TamoxkeHHoM akagemmun. 2018. Ne 3. C. 91.
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KO MHYIO NMNOCKOCTb, Korga, Hanpumep, obue-
CTBEHHO OMacHbIM CTaHET paHee HaKasyemoe B
pamKax afMMHUCTPATUBHOIO 3aKOHOAATE/IbCTBA
AeAHne, KOTopoe No CBOMM CYLLHOCTHbIM Xapak-
TEPUCTMKaM CTasio NPeacTaBAATb CYLLECTBEHHO
60/bLLUYI0 YrPOo3y AN 06LLECTBEHHbIX OTHOLLIEHUA.

OcO03HaBas AMCKYCCMOHHOCTb CKAa3aHHOTO,
YTOUYHWUM, YTO pPeYb UAET UMEHHO O CyuecmeeH-
HoUi KOPPEKTUPOBKE Yrpo3bl A5 06LLECTBEHHbIX
OTHOLLUEHWI, KOTOPas He LO/IKHA MOHMMATLCA KakK,
Hanpumep, pA0os8asa HeraTMBHAA AMHAMMUKA NpuU-
B/IEYEHUSA K AAMUHUCTPATUBHOMN OTBETCTBEHHOCTU
3a OTAe/IbHO B3ATOE NpaBoHapyLueHue. MpeacTas-
NfAeTca, YTo AnA yTBepXaeHus o6 obocHoBaH-
HOCTU KPUMMHANN3ALUMN HeobXoanMMa MMEHHO
COBOKYMHOCTb Ka4eCTBEHHbIX U KOJIMYECTBEHHbIX
N3MEHEHUI B CTeNeHn obLLEeCTBEHHON ONacHOCTH
(BpeaHoCTM) AeAHUIM, HaKazyeMblX HOpMamM aa-
MUWHUCTPATUBHOIO Npasa.

TakMm 06pa3om, MOXKHO 3aKOYUTb, YTO ALMU-
HUCTPaATUBHAA NpeanumMa Kak cnocob KpMMMUHa-
Nn3aummn gosixKHa b6biTb 060CHOBaHA HaMYMEM
neaHuna, obnagaroulero HeobxoaMmom u gocTa-
TOYHOW AN1A YCTAHOB/IEHMA YrONIOBHO-MPaBOBOrO
3anpeTa obLecTBeHHOM onacHoCTbio. [laHHasA 06-
LLLeCTBEHHAA ONAacHOCTb, B CBOKD o4epesb, AOKHA
6bITb 0OYCN0BNEHA CYLLLECTBEHHBIMWN KOMYECTBEH-
HbIMM U Ka4eCTBEHHbIMW U3MEHEHUAMM, HeABY-
CMbIC/IEHHO XapaKTePU3YIOLWMMM NOBbILIEHHYO
(no cpaBHeHMIO ¢ NpeabliayWwMMN Nepnuogamm)
yrpo3y ans o6LecTBEHHbIX OTHOWEHUN. IMEeHHO
3Ta yrposa A0/1KHa CBMAETENbCTBOBATb O HEBO3-
MOHOCTM rocyapcTBa A0MKHbIM 06pa3om pery-
NMpoBaTb 06LecTBEHHbIe OTHOLWEHMUS HOPMamK
AAMUWHUCTPATUBHOIO 3aKOHOAATENIbCTBA U Liene-
coobpasHocTM npuberaTb K bonee cTporo — yro-
JIOBHOI — OTBETCTBEHHOCTU (N0 KpanHel mepe
[0 MOMEHTA «cTabuamnsaumm» obLLecTBEHHbIX
OTHOLLEHUN).

CTOMT OTMETUTB €eLLLe OA4HO 3HaYMmoe obcToA-
TeNbCTBO, 0OYCNOBNEHHOE TEM, YTO KPUMUHOJIO-
rMA 3VKAETCA Ha NpeaynpesKaeHN NpecTynaeHui
N LOKTPUHANIbHO OAHO3HAYHO YTBEPKAAETCA, YTO
60pbba € NPecTynHOCTblO HAMHOTO 3 deKTUBHEE
npu paboTe «Ha ynpexaeHue» (NpeBeHTUBHO).
3HaYMMOCTb AAHHOrO Tesuca ANAA paccMaTpu-
BaeMo NpobaemMbl HECOMHEHHa, MOCKOJIbKY, C
OZLHO CTOPOHbI, Mbl MPUXOAUM K BbIBOAY O A0-
nyctumocTu (ymectHocTn / uenecoobpasHoctu /
060CHOBAHHOCTM) KPMMUWHANN3ALMM TOSIbKO TOTO,

YTO 06BEKTUBHO 06LLLECTBEHHO OnacHoO celiyac
(Ha ocHOBaHMK BCe TeX YKe KOIMYECTBEHHbIX U
KQuyeCcTBEHHbIX MU3MEHEHUI, XapaKTePU3YIOLLMX
OesfHne yKe KaK UMelolee COOTBETCTBYHOLLYHO
cTeneHb 0bLecTBeHHOM 0NacHOCTM B CPaBHEHUK
C npeAblayLUmMmmM nepmoaamm), ¢ PYro CTOPOHBI,
Mbl Tpebyem OT 3aKoHoZaTens paboTbl «c onepe-
KEHUEMmY.

WNTakK, onpeaennsLINCh C NepBOCTENEHHOM 3Ha-
YMMOCTbIO OOLLLECTBEHHOW OMACHOCTU A/1st KpUMU-
Hanusauum, CTOUT NepenTn K PacCMOTPEHUIO 06-
LLLeCTBEHHOW ONacHOCTM (BpeaHOCTUN) HapyLLeHuA
NnpaBua JOPOXKHOIO ABUNKEHUSA.

2. ObwiecmeeHHas onacHocMo (8pedHocme)
HapyweHuii npasus 00pPoXHHO20 O8UXeHUSA
Pocculickoii ®edepayuu

KaK M3BecTHO, oyepeaHbIM COCTaBOM Mpe-
CTYN/IEHUA, NOCTPOEHHbIM NO NPUHLUMNY aAMUHU-
CTpaTUBHOW NpeANLMU, A0NOJHUBLINM YroN0B-
HbIM 3aKoH B 2021 r.13, 6blna ctaTha 264.2 YK PO,
npeAycmoTpeBLlas OTBETCTBEHHOCTb 3a HapyLle-
HWe NPaBuW/ LOPOKHOIO ABUMKEHMA NLLOM, NOA-
BEPrHYTbIM aAMUHUCTPATUBHOMY HaKa3aHMUIO U
JINLLEHHbIM NpPaBa ynpaBAeHUA TPaHCMOPTHbIMM
cpeacTBamm.

CornacHo AMcnosnLUMmM YronoBHOM OTBETCTBEH-
HOCTU NOANIEXKUT NNLLO:

a) npeBbIiCUBLUEE YCTAHOBJ/IEHHYO CKOPOCTb
ABUXKEHMSA TPAHCNOPTHOTO CPeACTBA HA BE/IMYMNHY
6onee 60, HO He 6bosiee 80 KM B Yac (4.4 cT. 12.9
KoAmN P®), nnbo

6) NpeBbICMBLLEE YCTAHOBJ/IEHHYO CKOPOCTb
ABUXKEHMSA TPAHCNOPTHOTO CPeACTBA HA BE/IUYMNHY
6onee 80 KM B yac (4. 5 cT. 12.9 KoAlN P®), nnbo

B) BblexaBLLEe B HapyLUEeHWEe NpaBU JOPOXK-
HOTO ABUXXEHUS Ha Nonocy, NpeaHa3HaYeHHYo
AN BCTPEYHOTro ABUXKeHUA, Nnbo Ha TpamBau-
Hble MyTW BCTPEYHOro HanpasaeHusa (4. 4 ct. 12.15
KoAN P®),

fpu yca08uUU, YTO AAHHOE NNLLO paHee 6biio
noaBeprHyTo agMMUHUCTPATUBHOMY HaKa3aHUIo
W NNWEHO NpaBa ynpaBaeHUsa TPaHCMOPTHbIMM
cpeacTBamu:

a) 32 NOBTOPHOE NPEBbILEHNE YCTAHOB/IEHHOM
CKOPOCTU ABUMKEHUA TPAHCMOPTHOTO CPEeACTBa Ha
BEe/MUYMHY KaK bonee 60, Tak 1 6onee 80 KM B Yac
(4. 7 c1. 12.9 KoAl P®) nnbo

6) 3a NOBTOpPHbIN Bble3 B HapylleHue npa-
BWJ1 JOPOXKHOIO ABUMKEHMA Ha NoJiocy, NpeaHa-

13 depepanbHbIl 3aKoH 0T 30.12.2021 Ne 458-®3 «O BHeceHWM M3MmeHeHui B YroaoBHbIN KogeKc Poccuitckoi
®enepaumm u ctatbn 31 1 150 YronoBHO-NpoLeccyanbHOro Kogekca Poccuiickon ®eaepauun» // Poccuiickan

raseta. 2022. 11 auB. No 2.
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3HAUYEHHYI0 AN BCTPEYHOrO ABUMKEHMUA, MM60 Ha
TpaMBaWiHble NyTW BCTPEYHOro HanpasaeHusa (4. 5
cT. 12.15 KoAn PO®).

O6paluaeT Ha cebss BHUMaHUe To, YTo Andde-
peHumMauma aaMMHUCTPATUBHOMN OTBETCTBEHHOCTH
ocyuiecTtssieHa B Havane 2010-x rr.:

— OTHOCUTenbHo cT. 12.15 KoAN P® 8 2012 r.14,
Koraa 6blna BBeAEeHa YacTb 5 4aHHOW HOPMBbI,
npeaycMmaTpMBaloLLaa NoBbllLIEHHYH OTBETCTBEH-
HOCTb 3a NMOBTOPHbIV Bble3Z Ha noJsiocy, npeaHa-
3HAUYEHHY0 ANS BCTPEUYHOTO ABUMKEHUA, NM60 Ha
TpamBalHble NYTU BCTPEYHOro Hanpas/ieHuA B
HapyLleHWe Npasua AOPOXKHOro ABMIKEHMUS;

— OTHOCUTeNbHO cT. 12.9 KoAlN P® B 2013 .7,
Korga, Bo-nepBsbiX, 6blna BbiAeNeHa OTBETCTBEH-
HOCTb 3a NpeBblilleHMe YCTaHOBNAEHHOW CKOPOCTU
ABUXEHMA TPAHCNOPTHOTO CPeACTBa Ha BEUUYNHY
6onee 80 Km B yac (4. 5) 1, BO-BTOpbIX, BblNa BBE-
[AeHa OTBETCTBEHHOCTb 3a NMOBTOPHOE HapylleHue
CKOPOCTHOTO pexuma (4.6 n 7).

YKa3aHHble 06CTOATEeNbCTBA CBUAETENLCTBYIOT
0 XeflaHMM 3aKoHoZaTeNs co34aTb YC/0BMA AN
MHAMBMAYANU3ALUN OTBETCTBEHHOCTU (B YacTu
y¥ecToyeHna npu NOBTOPHOM COBeEpLUEHUN),
YTo MpeanonaraeT oUeHKy obLLecTBeHHON Bpea-
HOCTW PaKTOB COBEpPLUEHUA NLAMWN NMOBTOPHbIX
NpaBOHAPYLUEHWUI KaK MogblueHHOl B CPaBHEHUM
C NepBOHavYaNbHbIMWU aHANOTMUYHbIMU paKkTamu
(nnuamn).

Janee, npeMmyLLeCTBEHHO HAa OCHOBE 3MMU-
pPUYECKUX AaHHbIX NOMbITaeMCcA ONpeaennTbes ¢
obLLecTBEHHOM ONacHOCTbIO (BpeaHOCTbio) npa-
BOHAPYLEeHMN, oTMeYeHHbIX B Hopmax KoAll PO,
NOBTOPHOE coBeplueHne KoTopbix ¢ 2022 r. BneveT
OTBETCTBEHHOCTb YrONI0BHYIO.

2.1. [MpakmuKa npueneyeHus

K omeemcmeeHHOCMU o u. 4,

5, 7 cm. 12.9 KoAll P®'®

C yueTom TOro, 4yto B Aekabpe 2021 r. YK PP
Obl1 AOMO/IHEH CTaTbel 264.2, yMeCcTHO npoaHa-

NIN31pPoBaTb IMNUPUYECKMNE AaHHble, NPeaoCcTaB-
NeHHble BepxoBHbiM Cygom P®, B TOM nnum MHOM
CTeneHu xapakTepusytoLme CoOCTOAHME oXpaHae-
MbIX cTaTben 12.9 KoAN PP o06W,ecTBEHHbIX OTHO-
LWeHM 3a nepuog, npeawectsosaswmnii 2021 .
(cm. anar. 1)}

JaHHaA auarpamma nokasaTtesibHa No paay
NPUYMH.

Bo-nepBbix, HabatofaeTca cylwecTBeHHOe
(bonee uem B 9 pas) CHUMKEHME YMCNA KaK pac-
CMOTPEHHbIX Aen, Tak U 1L, NOABEPrHYTbIX Ha-
Ka3aHWIO 3a HapylweHne CKOPOCTHOIo pexnma
(c41941 penaB 2013 r. 0o 1697 nens 2022r.m
€ 27539 nny, 8 2013 1. o 1 254 nuy, B 2022 1.).

Bo-BTOpPbIX, TEHAEHUMA K CHUXEHUIO Bblna
CcBOMCTBEHHA Nepuoay ¢ 2013 no 2017 r., nocne
yero HabntogaeTcA OTHOCMTENbHAA CTabuamnsaums.

B-TpeTbux, 3a nepuog c 2013 no 2016 r. HabAto-
Aanocb cHNMKeHne KonnyecTsa paccmaTpuBae-
MbIX €}KEerofHo Aen U Yncna nuu, NoABEepPrHyTbIX
HakasaHwuto (B 2013 r. Ha 0AHO UL, NOABEPTHY-
TOe HaKasaHuio, npuxogmnockb 1,52 dakra Hapy-
LEeHMA CKOPOCTHOIO peXKMma, Torga Kak B 2016 .
Ha OAHO NN bbino yrKe 1,28 dbaKTa HapylweHua
y.4,5,7ct. 12.9 KoAll PO).

Taknm 06pa3om, MOXKHO YBEPEHHO YTBEPKAATb
0 HEKOTOPbIX MO3UTUBHbIX U3MEHEHUAX B BONpPOCe
cob6Nt0AEHNSA CKOPOCTHOIO pPeXKMMa (No KpakHel
mepe B TOM YacTu, KOTopasA NpeanosiaraeTt oTBeT-
CTBEHHOCTb, HauMHasa c 4. 4 cT. 12.9 KoAll P, T.e.
C npesblweHna 6onee yem Ha 60 KM B Yac) 3a
nepuog ¢ 2013 r. no HacToAwee Bpemsa. BmecTe ¢
Tem npeactaBnaeTca 060CHOBaHHbIM NOABEPTHYTb
OeTanbHOMY pacCMOTpeHUto bonee «cBexXme» C
XPOHO/I0MMYECKOM TOUKM 3pEeHUA AAHHble, KOTO-
pble Ha NepBON AMarpaMme He CTO/b HarALHbI
BBUAY ee macwTaba (cm. auar. 2).

WNTaK, AaHHbIE, XapaKTepm3yoLLLnMe MeHee OTaa-
NEHHbIV Nepuoa, CBUAETENLCTBYIOT O CAeAyHOLLEM.

Bo-nepBbiX, HEOAHO3HAYHa TEHAEHLUMA N3Me-
HEHWA NoKa3aTeniell Kak PpAacCCMOTPEHHbIX Aen, TaK

14 depepanbHbli 3aKoH 0T 25.12.2012 Ne 252-33 «O BHeceHun usmeHeHui B Kogeke Poccuiickoit depepauum
06 aAMMHUCTPATUBHBIX NPaBOHAPYLUEHUAX U cTaTbto 2 PesepanbHOro 3akoHa “O BHECEHWWU U3MEHEHWI B
BroaskeTHbIN KopgeKkc Poccuitckont ®epepaunn n otaenbHble 3akoHoAaTeNbHble aKTbl Poccuitckont denepa-

unn”» // Poccuitckan rasera. 2012. 28 aek. Ne 301.
15

depepanbHbIi 3aKoH oT 23.07.2013 Ne 196-$3 «O BHeceHUn nsameHeHuit B Kogekc Poccminickon depepaumm

06 aAMMHUCTPATUBHBIX MPaBOHAPYLIEHUAX U CTaTbio 28 DeaepasibHOro 3akoHa “O 6e30MacHOCTU 4OPOXKHOIOo
nsuxenmna”» // Poccuiickas raseta. 2013. 25 uiona. Ne 161.

16

dopma Ne 1-AM «OT4yeT 0 paboTe cyaoB 06LEN OPUCANKLAN MO PACCMOTPEHUIO AeNl 06 aAMUHUCTPATUB-

HbIX NpaBoHapyLeHnaAx». CBOAHbIE CTaTUCTUYECKUE CBEAEHMUA O AeATEeNbHOCTU deaepanbHbiX CyA0B obLuei
IOPUCAMKLMN U MUPOBBIX cyaer 3a 2013, 2014, 2015, 2016, 2017, 2018, 2019, 2020, 2021, 2022 rr. // Odunuu-
anbHbIN caint CyaebHoro aenaptameHTa npu BepxosHom Cyae P®. URL: http://cdep.ru/?id=79 (nata obpatue-

HuAa: 23.01.2024).
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Ovarpamma 1

Konunuectso paccmoTpeHHbIX Aen U any, NOABEPrHYTbIX a4MUHUCTPATUBHOMY HAaKa3aHUIO,
nou.4,5,7ct. 12.9 KoAll P®; cooTHOLWEHME YMCaa UL, NOABEPTrHYTbIX AAMUHUCTPATUBHOMY
HaKa3aHMIO, U KOIMYECTBA PacCMOTpPeHHbIX aen (2013-2022 rr.)
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Ounarpamma 2

Konunuectso paccMoOTpeHHbIX Aen U nL, NoABEPrHyTbIX agMUHUCTPATUBHOMY HaKa3aHuUIo,
nou.4,5,7ct. 12.9 KoAl P®P; cooTHOLWIEHME YMCNA UL, NOABEPTrHYTbIX AAMUHUCTPATUBHOMY
HAKAAHUKD. U KONUUACTRA haccMaTheHHbkIX nen (2017-2022 rr.)
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W 1L, NOABEPTrHYTbIX HaKa3aHMto: pocT Ha 40 % B
2020 1 2021 rr. (oTHOCUTENbHO NOKasaTenei 2017
1 2018 rr.) n pe3Kkoe nageHue B 2,2 pasa B 2022 .
(B cpaBHeHMM € 2020 1 2021 rr.).

BO-BTOpPbIX, COOTHOLLEHWNE YMC/1A PACCMOTPEH-
HbIX AeN U KoAnYecTBa AuL, NOABEPrHYTbIX HaKa-
3aHUt0, cTabuansmposBanock Ha yposHe 1,3-1,39.

OTmeTuMm, yto CyaebHbIM AenapTaMeHT npu
BepxosHom Cyge PO ¢ 2019 r. otaenbHO Beget
CTaTUCTUKY Mo Y. 7 cT. 12.9 KoAll P®. Tak, cornacHo
UMERLMMCA JAHHBIM, YUCNO PACCMOTPEHHbBIX MO
haHHoOM Hopme gen B 2019 r. coctasnsaeT 421, B
2020r. — 646, 8 2021 r. — 706, B 2022 1. — 328.
Yucno nuuy, NoaBepPrHyTbiX HakKa3aHMIo No Y. 7
cT. 12.9 KoAlN P®, B 2019 r. cocTtasnsneTt 238, B
2020r. — 316, 82021 r. — 312, 8 2022 1. — 146.
Hannuyo cootBeTcTBMe 06LLEN TEHAEHLUMM HAKa-
3yemocTu no cT. 12.9 KoAll Po.

[anee, n3 coobpakeHnm oLueHKU NCNO/b30-
BaHMA MMEIOLWMXCA aAMUHUCTPATUBHO-MPABOBbIX
pecypcoB He byaeT INWHUM YTOYHEHME CTPYKTYPbI
HasHavaembix No 4. 4,5, 7 ct. 12.9 KoAll PP HakKa-
3aHui (cm. guar. 3).

[unarpamma nanocTpmpyeT cnegytollee.

Bo-nepBblX, HECMOTPA Ha TO, YTO B HOpMme
npeaycMoTpeHa anbTepHaTUBHAA CaHKLUMA, Npes-
nonaratowas nmM6o wrpad, nMbo nmweHune cne-
LManbHOro npasa, BHE 3aBMCMMOCTU OT CyLLe-
CTBEHHbIX Pa3MyMin B aBCOMOTHBIX NOKa3aTenax
(konnuectso aen), pakTMUECKU B AEBATU CyYanx

U3 gecaTu cygom nsbupaetca HakasaHue B BUAe
wrpada.

Bo-BTOpbIX, yBENNYEHNE KAK B aDCONMOTHBIX,
TaK M B OTHOCUTE/IbHbIX NOKa3aTeNax HasHavae-
MOCTU NNLWEHMA cneymanbHoro npasa 8 2017 un
2018 rr. 06ycn0BNEHO TEM, YTO CTAaTUCTUKA 3a AaH-
Hble roAbl NpeacTaBieHa He TONbKO Mo 4. 4 (Kak
3a nepuog c 2013 no 2016 r.) M noy. 4 n 5 (Kak 3a
nepuog c 2019 no 2022 r.), Hounoy. 7 ct. 12.9
KoATll P®.

C yyeTtom anddepeHunaumm nokasartenen
HaKa3yemoCTU Mo Y. 7 aHanU3nMpyeMoin HoOpMbl €
2019 r. npeacTaBaseTca YMeCTHbIM NPOUANKOCTPU-
poBaTb U JaHHYIO0 AMHAMUKY (cM. auar. 4).

JaHHble HarnaaHO CBUAETENbCTBYIOT O TOM,
YTO COOTHOLLEHME HaKa3aHWi B BUAe wrpada 1 B
BMAE NIMLLIEHUSA CMeLMasbHOro NpaBa U3MeHseTcs
AnameTpanbHO NPOTUBOMNONOXKHBIM 06pasom,
MOCKOJIbKY 33 NOBTOPHOCTb MO MeHbLUeN mepe B
CEMM C/lyYasx U3 AeCATU Ha3HAYaeTca AnLeHne
cneuManbHOro npasa.

MpeacTaBAeHHble SMAMPUYECKNE faHHble
NMO3BO/IAOT YTBEPKAATb M O TOM, YTO NPABONpPU-
MEHUTENb BUAUT PA3HULY MEXKAY NpaBoHapyLle-
HUAMW U KOPPEKTUPYET MeEPbI OTBETCTBEHHOCTU B
CTOPOHY YKECTOYEHMUSA, OL4HO3HAYHO U HeABYCMbIC-
NEeHHO YKa3blBaa NPaBOHapYyLLUMTENO HA NPOTUBO-
NpPaBHbIN XapaKTep ero A4eMnCcTBUN.

MpeacraBnseTca He IMLWEHHBIM CMbIC/1a 06pa-
TUTb BHUMaHME M HA CTAaTUCTMKY Pa3MepoB HasHa-

Aduaepamma 3

CTpyKTypa Ha3HayaembiX no 4. 4, 5, 7 ct. 12.9 KoAnl P® Haka3aHui (2013-2022 rr.)
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Auaecpamma 4

CTpyKTypa Ha3Ha4yaeMblX Mo 4. 7 cT. 12.9 KoAN P® HaKasaHwmii (2019-2022 rr.)
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MOXHO caenatb HECKOJIbKO.

Aduaepamma 5
CyMMbl HaNOXeHHbIX WTpadoB; cymmbl WTPadOB, B3bICKAHHbIX B A,06p0BO/ILHOM UM

NPUHYAUTENIbHOM NOPAAKE; B3bICKUBAaeMOCTb LWTpPadoB
nouy.4,5,7cr.12.9 KoAn P® (2013-2022 rr.)

BbiBOAOB M3 AaHHOMO CTaTUCTUYECKOro pAaaa

BO-I'IepBbIX, 3aKOHOMEPHbIM CneacTsnem Kpart-
HOro CHUXXeHUA Yncna gen n a1y, noaBeprHyTbixX
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=== BapicknBaeMocTh mTpados mo 4. 7 c1. 12.9 KoAIl P® (% oT HazsHAYeHHBIX)
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HaKasaHuto, no cT. 12.9 KoAll P® BbicTynaeT ctonb
Ke KpaTHOE CHUXKEeHWe Hanaraemblx U B3blCKMBae-
MblIX WTpados. (c bonee yem 50 mnH py6. B 2013 T.
00 2,7 MnH py6. B 2022 1. (B 4aCTU CYMM HaNOMKEH-
HbIX WTPados)).

Bo-BTOpbIX, HE MOXKeT He obpalwaTb Ha cebs
BHMMaHMWE TEHAEHUMSA CYLLLECTBEHHOTO CHUMXKEHMA
B3bICKMBAEMbIX B 06 POBOLHOM WU NPUHYAN-
Te/IbHOM MOPSAKE CYMM OTHOCUTE/IbHO CYMM Ha-
NIOXeHHbIX wTpados (c 69,3 % 82013 1. 4037,5%
B 2022 r.).

B-TpeTbux, BblAensiemasn OTAe/NbHO CTaTUCTMKA
no 4. 7 ct. 12.9 KoAll P® 6onee HeogHopoaHa 1
Kosniebnetca yxke B npeaenax ot 30,2 go 50,7 %,
YTO 06BACHAETCA HEOObLIMM KOIMYECTBOM /UL, B
OTHOLLEHUM KOTOPbIX MPUMEHSAIAch AaHHaA mepa
(82019r.—91;82020r. — 73;82021r. — 82; 8
2022 r. — 27).

[N5 NONHOTbI KAPTUHbI 06pPATUMCS TaKKe K
BOMPOCY B3bICKMBAaEMOCTHM WITPAaPOB M3 pacyeTa
Ha KOZIMYECTBO /1ML, KOTOPbIM LWTPad HaszHadanca
(cm. gunar. 6).

MNMogyepKHEeM, YTO BO3MOXKHOCTb Bblbopa pas-
Mepa wWTpada NnpeaycMoTpeHa TONbKO B CaHKLUK
y. 4 c1. 12.9 KoAll P® (o1 2000 go 2500 py6.), u. 5
n 7 yKasaHHOW HOPMbI NpesyCcMaTpMBatoT pUKCK-
poBaHHYyo cymmy wTpada — 5000 pyb.

WNTakK, yxon oT abcontoTHbIX NOKasaTenen Ha-
rNAAHO 06HapPYXUBaET TEHAEHLMIO K POCTY CYMM
wTpadoB, HA3HAYAEMbIX OTAE/NbHO B3ATOMY Npa-
BOoHapywwuTento. C yueTom HU3KOM B3bICKMBae-
MOCTU (PaKTUUYECKM NNLLb TPETb OT Ha3HAYEHHbIX
wTpados B3bicKMBaAETCA B 406POBOILHOM UK
NPUHYAUTENILHOM NMOPALKE) MOXKHO YTBEPKAATb
0 Ha/INYMM CyLLEeCTBEHHOM Npobaembl.

Mpexae 4em Mbl Nepenaem K aHanmsy yKa-
3aHHbIX MOKasaTeNen, CTOUT yaeNnTb BHUMaHME
daKkTam, KoTopble MOTYT B HEKOTOPOM CTENEHMU
CBUAETENIbCTBOBATb O HEOHXOAMMOCTUN peaKkLmn
rocygapcrea, B Halem caydyae — KpUMUHaNm-
3aUMM NOBTOPHONO HapyLlEeHUA CKOPOCTHOrO
pexuma. Peub, B OTIMUME OT BbILLEYNOMAHYTbIX
KO/IMYECTBEHHbIX MOKa3aTenemn, AO/IKHA UATU O
NnoKasaTensax Ka4YeCTBEHHbIX (BaXKHO He nyTaTb C
«KOJIMYECTBEHHbIM» U «KayeCTBEHHbIM» MOKa3aTte-
NAMMW, OTOXKAECTBAAEMbIMU MHOTAA C XapaKTePOM
M cTeneHbto obLecTBEHHOM ONacHOCTK), MOCKOAb-

Ky, KaK cnpaBegnnBo oTmedaeT U. A. NoapoikuHa,
«peLaoLLmMM NokasaTenem, No3BoNAILWMM OTrpa-
HMYMBATb NPECTYNEHUA OT AAMUHUCTPATUBHbIX
NpaBOHAPYLWEHWUI, ABNAETCA BEIMYMHA NPUUMHEH-
HOro Bpeaa, KoTopas, B CBOKO o4epesb, ABNAETCA
rnoKasaTe/siem cTeneHu obuecTBeHHOM OnacHOCTH
cosepLleHHOoro aeaHua»t’.

Ecnv npeacTaBUTb CUTYaLLUED, YTO C TEYEHMEM
BpeMeHu BpeaoHOCHOCTb (B TOM YMcae NOTEHUMU-
a/ibHas) HapylLeHNs YCTaHOBAEHHOIO CKOPOCTHOrO
peXnma M3MeHMNACh (M NPUTOM CYLLLECTBEHHO), TO
JNIOTMYHO NPEANOIOKNUTb, YTO AaHHbIE UBMEHEHUSA
OO0KHbI 0OHaPYXKMBATbCA B aBAPUMHOCTU U TAXKe-
CTM NOC/IeACTBUIA AOPOXKHO-TPAHCMOPTHbIX NPO-
ncwectsui (ATM), nponsowepwmnx BcaeacTsmne
HapYLUEHNA CKOPOCTHOIO peXxmma.

Ha Haw B3rnsa, UMeHHO AaHHble NoCAeACTBUA
MOTYT UAJIIOCTPUPOBATb U3MEHEHUSA B CTENEHN 06-
LLLeCTBEHHOWM OMACHOCTU HapyLLEHMA CKOPOCTHOTO
peXMma 1 CBUAETENbCTBOBATb O LienecoobpasHo-
CTM NPUHATUA FTOCYAAPCTBOM COOTBETCTBYHOLLMUX,
B TOM yumc/e npaBoBbix, mep. O60CHOBAHHbIMM
BuaATcAa posoabl KoHctutyumoHHoro Cypa PO,
OTMEYaloLLEro, YTO KOCHOBAHMEM NPECTYMHOCTH
NPOTUBOMPABHbIX AEAHUM MOTYT CYXNUTb INLLb
06CcTOATENBCTBA, B COBOKYMHOCTU OOBEKTUBHO
noaTBepXKaatolme KPMMUHANbHYO CTENEHb UX
0obLecTBeHHOM 0NacHOCTM, B TOM YMCE MacLLTab
pPacnpoCcTPaHEeHHOCTU U ANHAMMKA POCTa TaKuX
OEeAHNIM, 3HAYMMOCTb OXPaHAEMbIX 3aKOHOM LIEH-
HOCTeM, Ha KOTOPbIe OHW NOCATAlOT, CYLLLECTBEH-
HOCTb NpUYKHAEMOro nmn Bpega» (n. 4.1 nocra-
HoBneHua ot 10.02.2017 Ne 2-N*8),

B cBA3M C yKa3aHHbIM NpeacTaBaaeTcs oboc-
HOBaHHbIM 06paTUTbCA K MHPopmMmaummn Hayu-
HOro LLeHTpa 6e30MacHOCTUN AOPOXKHOrO ABUXKe-
HuAa MB/L Poccuun. Tak, cornacHo nmerowmmca
AaHHbIM, 32 nepunog ¢ 2011 no 2020 r. oTMmeYeHo
6osee yem TPOEKpPATHOE CHUKEHWNE MOKasaTenen
aBaApPUMNHOCTM, CBA3AHHOMN C HECOOTBETCTBMEM
CKOPOCTU KOHKPETHbIM YC/IOBUAM OBUKEHUA U
npesblleHNeM YCTaHOBJ/IEHHOMW CKOPOCTU ABU-
wenna'®. B abcontoTHbix uudpax, Hanpumep, B
2019 r. paHeHo 18 585 yenosek, normbnao 2 091;
B8 2020 r. paHeHo 21 145 yenosek, nornbno 2 517.
Kak oTmeyatoT yyeHble, 3a nocnegHue Aecatb neT
[ONS NPOUCLLIECTBUIA, NPOU30LLIEALLMX MO NPUYNHE

7" ModpoiikuHa Y. A. LLiTpad B yroNiOBHOM M aAMUHUCTPATUBHOM 3aKoHogaTenbeTse... C. 72.

18

MoctaHosneHne KoHctutyumoHHoro Cyaa P® ot 10.02.2017 Ne 2-M «[Mo aeny o npoBepKe KOHCTUTYLIMOHHO-

CTM NoNoKeHui ctatbu 212.1 YronoBHOro Kogekca Poccuiickon Penepaumm B CBA3M C XKalobol rpaxkaaHuHa
WN. U. OaanHa» // Poccuitckan raseta. 2017. 28 desp. Ne 41.

¥ CocTosiHMe 1 TeHAeHUMKN 6e30NacHOCTU AOPOMKHOIO ABUMKeHMA B Poccuiickon denepaunm 8 2011-2020 ro-
[aXx : aHanuMTu4yeckuii o63op. M. : HL, 64 MB/J, Poccuu, 2022. C. 161.
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Aduaepamma 6
CyMMbl Ha3Ha4YeHHbIX WTpadoB U CyMmMbl B3bICKAHHbIX B AO06POBO/IBHOM MU NPUHYAUTENIBHOM
nopsaake wWrTpados U3 pacyeTa Ha O4HO UL,
KOTOpOMy Ha3HaueH wTpad nouy. 4, 5, 7 ct. 12.9 KoAl PO
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B [IITpadoB B3BICKaHO B JOOPOBOIBEHOM HIIH [IPUHYAUTENFHOM HOpsKe (py0.)

HapyLEeHNA CKOPOCTHOMO PeXnma, B 06LLEM KONIU-
yectse ATl cHM3nNacb bonee yem B ABa pasa (c
26,8 no 11,3 %), gonsa norublwimx — TaKk»ke bosee
yem B ABa pasa (c 35,8 go 15,6 %)%°.

AKTyanbHble gaHHble 33 2022 . cBUAETENLCTBY-
FOT O TOM, 4YTO B pe3ynbrate ATI, nponsoweawmnx
Nno NpPUYNHE HECOOTBETCTBUA CKOPOCTU KOHKpPET-
HbIM YC/IOBMAM ABUXKeHMA, nornbaum 3 385 yeno-
Bek?!.

Ype3BblYalHO BaXKHO OTMETUTb, YTO UCMOJIb-
3yemas B aHa/IMTUYECKnX 0630pax KaTeropus «Ha-
pYyLUEHME CKOPOCTHOTO PeXMMa» BK/IOYAET B cebs,
NOMMMO NPEBbILEHNA CKOPOCTU ABUKEHUSA, TaKKe
HECOOTBETCTBME CKOPOCTU KOHKPETHbLIM YCOBUAM
OBUXKEHUA, NOCKONbKY, Hanpumep, B8 2022 r. ATI,
CBsi3aHHbIe C HapyLWeHNEM CKOPOCTHOIO PeXKnma
OBUXXEHUA, BKAOYAIOT NPOUCLIECTBUA, NPOU30-
weAaLme n3-3a HECOOTBETCTBMA CKOPOCTU KOHKPET-
HbIM YCNOBUAM ABUNKeHUsA (92 %) 1 npeBbieHns
YCTaHOB/IEHHOM CKOPOCTM ABUNKEHUA (8 %)?2.

YKa3aHHOe N03BO/ISET YTBEPKAATb, YTO Aane-
KO He BCe TpaBMbl M KepTBbl B pe3ynbrate AT/,
npou3oLlelero BBUAY HapyLLUEHNA CKOPOCTHOTO
perKMMa, CBAI3aHbl C NPeBbILEHMEM CKOPOCTU. Kak

cneacTsve, BBeAEHHaA MNOBbIWEHHAA OTBETCTBEH-
HOCTb 3a NMOBTOPHOE HapyLleHWe YyCTaHOBNEHHOM
cKopocTu asuKeHus (B 2013 r. 8 KoAlN PP u B
2021 r. B YK P®) 06beKTUBHO He cnocobHa cylue-
CTBEHHbIM 06Pa30M CKa3aTbCA B /IYULLYIO CTOPOHY
Ha MokasaTensx TpaBMaTU3Ma U CMEePTHOCTU Ha
popore.

MNoaBoaA HEKOTOPbIE NMPOMENKYTOUHbIE UTOTU,
CTOUT yBA3aTb Bblleob603HAYEHHbIE BbIBOAbI C
BOMpPocCOM 06LIeCTBEHHOW OonacHOCTU (Bpea-
HOCTM) NpPEeBbIWEHMA YCTAaHOBAEHHOM CKOPOCTH
OBUMKEHMUA TPaHCNOPTHOro CpeacTBa (B TOM ymcne
NOBTOPHOTO).

Bo-nepBbix, Habaogaemoe cylecTBeHHoe
(bonee uem B 4EBATb Pa3) CHUKEHME YNCNA KaK
pPacCMOTPEHHbIX AeN, Tak U UL, NOABEPTHYTbIX
HaKa3aHMIO 32 HapyLLeHWe CKOPOCTHOTO PEXUMa,
CBUAETENbCTBYET CKOPEee O CHUMEHUU CTENeHn
0bLecTBEHHOM onacHOCTK (BpeAHOCTM) AaHHOro
neanus.

PaBHbIM 06paszom cBUAETENbCTBYET O A0CTU-
YKEHUU NONOXKUTENbHbIX Pe3y/IbTaToB B Bonpoce
obecneyeHms NpaB y4aCTHUKOB AOPOMKHOIO ABU-
*KeHusA Ha 6esonacHocCTb (Kak nepBooyepesHo

20 CocrosiHMe 1 TeHAeHUMM Be30NacHOCTM AOPOXHOIo ABMMKeHMA B Poccuiickon ®eaepaumn 8 2011-2020 ro-
pax. C. 162.

21 IopoXHO-TpaHCnopTHan aBapuiHOCTL B Poccuiickol ®epepaumn 3a 2022 rog, : MHPOPMaLMOHHO-aHANNUTH-
yeckuit 063op. M. : HU, 644 MB/ Poccuu, 2023. C. 21.

22 lopoKHO-TpaHCNopTHas aBapuiHocTb B Poccuiickoit ®eanepaumn 3a 2022 roga,. C. 32.
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06beKT oxpaHbl cT. 12.9 KoAl P®d) «cbnumkeHme»
KOMYECTBA PAacCMATPMBAEMbIX EXErogHO Aen n
yucna An, NoABEPrHYTbIX HAKa3aHMIo, YTO CBUAe-
TeNbCTBYET O AO/IKHOM BOCNPUATUM YHACTHUKAMMU
OOPOXKHOIO ABUKEHUSA (BoAUTENSIMMN) NPUHUMAE-
MbIX B UX OTHOLLEHUM Mep, CBA3AHHbIX C NpuBae-
YeHWeM K aAMUHUCTPATUBHOM OTBETCTBEHHOCTH, U
nocneaytoLen COOTBETCTBYHOLLEN KOPPEKTUPOBKE
CBOEro noBegeHus.

Bo-BTOpbIX, becnpeleneHTHO HU3KME NOKasa-
TeNM KaK PaCCMOTPEHHbIX Ae, TaKk U nnL, noa-
BEPrHyTbIX HaKasaHuto, B 2022 r. (Hanpumep, No
Y. 7 cT. 12.9 KoAll P® — 146 nnu) TaKkKe ceuae-
TE/NIbCTBYIOT 06 OTCYTCTBMMN 0O BEKTUBHOM HEOOXO-
OVMMOCTU BMeLlaTeNbCTBa roCcyAapcTBa B YKa3aH-
Hyto cdhepy NyTem y*KecTo4eHUsA OTBETCTBEHHOCTH.

B-TpeTbux, NPenMyLLECTBO, OTAaBaeMoe cyaa-
MW HaKasaHuto B BuAe wrpada (o183 o 91,4 %
OT 06Lero Yncna HasHavyaembIx HakasaHui), Tpe-
6yeT 0c060ro BHMMaHUA € y4ETOM HU3KOW B3bICKM-
BaemocTu (B cpegHem 35,4 % 3a nepuog c 2018
no 2022 r.). NMpeacraBasieTcs, YTo €CTb OCHOBaHMUA
(Tam, roe aTo BO3MOKHO) Npmnberatb K INLWEHUI0
cneuunanbHoOro npasa. B cBA3u ¢ 3TUM cTOMT Nono-
KUTENbHO 0XapaKTePM30BaTb NPaKTMKY Bblibopa
CyAaMM HaKa3aHuA no 4. 7 cT. 12.9 KoAll P, ko-
TOpas B 6o/blUel CTENEHM OTPaKaeT KaK 3/10Ha-
MEepPEHHOCTb IMLA, TaK U GaKTUYECKYIO HU3KYIO
B3bICKMBAEMOCTb LWTPadoB..

B-yeTBepTbIX, MOTEHLMANbHAA BPEAOHOCHOCTb
NpeBbILEeHUA YCTAaHOBNEHHON CKOPOCTU ABUNKE-
HMA TPAHCMNOPTHOTO CPeACcTBa, UCC/Ief0BaHHAsA B
KOHTeKcTe nocneactsnii AT no ykaszaHHOM npu-
UYMHE, TaKKe MMEEeT TEHAEHLMIO K CHUMKEHUIO, NO-
CKO/IbKY a) HabntoaaeTcs ycToMuMBan TeHAEHLMA K
COKpalleHuto (TpexKkpaTHoe ymeHblueHue ¢ 2011
no 2020 r.) aBapUMHOCTM NO NPUYMHE HapYLLIEHUA
CKOPOCTHOTO pexkmuma; 6) gona ATMN no npuymHe
npeBblEeHMNA CKOPOCTU B CTPYKType AT no npu-
YMHEe HapyLUeHUA CKOPOCTHOIO peXKMma CoCTaB-
naet meHee 10 % (No KpalHel mepe Ha ocHoBe
OaHHbIX 33 2022 1.).

C y4eToM yKa3aHHbIX SMMUPUYECKUX AAHHbIX,
B AMHAMMKe XapaKTepusytowmnx coepy obue-
CTBEHHbIX OTHOLLEHWI, CBA3AHHbIX C NPEBbIWEHMU-
€M YCTAaHOBNEHHOM CKOPOCTU ABUMKEHUA TPAHC-
MOPTHbLIX CPEACTB 1 ero Noc/aeAcTBUAMMU, MOXKHO
YTBEPXKAATb O HAIMUNM TEHAEHLUMU K CHUXKEHULIO
noTeHUMaNbHOM ONacHOCTM An1a obuiecTBa npe-
BblLWEHMA (B TOM YnC/ie NOBTOPHOIO) YyCTaHOBNEH-
HOWM CKOPOCTU ABUMKEHWUA TPAHCNOPTHOIO CPeaCcTBa
W, KaK cneacteme, o Tom, 4to B 2021 r. He 6bino
(paBHO KaK M OTCYTCTBYET Ceiyac) OCHOBaHUA s
KpMMMUHanunsauum dakta oyepeaHoro (Tpetbero)

HapyLweHMa TpeboBaHMIM K CKOPOCTU ABUKEHUA
TPaHCNOPTHOrO CpeacTaa.

MOHO roBOpUTb O HEOBXOAMMOCTU KOppPEK-
TUPOBKM HaKaszyemocTn 4. 5, 7 c1. 12.9 KoAll P® B
YacTu paclMpeHmna NPaKTUKK Bbibopa B KauecTse
HaKa3aHWA INLWEHNA CMeLUanbHOro npasa.

Ecnv 3akoHopaTeNb TBEPAO YBEPEH B HEOOXO-
OMMOCTM CBEAEHMA K HYNIO YMCAa 1L, NOCTPaaaB-
WKMX 1 normbwmx 8 ATM no npuymMHe npesbileHNA
CKOPOCTU (KaKOBbIX, C Y4ETOM BbllLeyKa3aHHbIX
AaHHbIX, HE TaK YK U MHOT0), U AaHHOE (BO MHO-
rom yTonu4yeckoe) HamepeHue HeobxogMmo pea-
IM30BaTb MMEHHO NPaBOBbIMU MePamMu, To CTOUT
NpeanoX1Tb PacCCMOTPETb BapMaHT bosee npo-
CTOW, HeXenun BBeeHe YroN0BHOW OTBETCTBEH-
HOCTM C 6O/IbLUMM YMCIOM U KOHLENTYA/IbHbIX, U
npakTMyeckmx npobnem. Peub naet a) o nosbiwwe-
HUM cymmbl WTpada B caHKumax cT. 12.9 KoAll PO
(CTOWUT HAMOMHUTD, YTO CaHKLMA MO Y. 4 yKa3aHHOM
HOPMbl He meHanacb ¢ 2007 r., a CaHKUMM NO Y. 5
N 7 He KOPPEKTUPOBASIUCb C MOMEHTA NOABIEHUA
B 2013 r., M NpU3HaTb, YTO 32 UCTEKLUUN NEepunoa,
MHONALMA OTHIOAb HE XapaKTepmn3oBanacb HU3-
KMMM NoKasatenamu); 6) o BBeAeHNN OTBETCTBEH-
HOCTM 32 NOBTOPHOE HapyweHne 4.7 cT.12.9
KoAll P® (TouyHee, 0 nepeHoce AaHHOW OTBET-
ctBeHHoCTM 13 YK PO B KOoAl P®) ¢ ycTaHoBAE-
HWEeM KpaTHO b6onbLuel cymMbl WTpada, Hexenn
BY.7cCT.12.9.

be3ycnoBHO, BHUMATENIbHOE NPOYTEHME Bbl-
ABUT HEKOTOPOE NpoTMBOpeYme — npeasoxe-
HUWe yBennyYnTb cymmy wtpada npy GakTuyeckom
HU3KOM YPOBHE B3bICKMBaeMOCTU. [loavyepKkHem,
YTO Mbl HE AB/IAEMCA CTOPOHHUKAMM AAHHbIX KOp-
PEKTUPOBOK U Npegsiaraem Ux NnLlib B KayecTse
pa3yMHOM anbTepHaTMBbI ANA YPeryanpoBaHua
Tak becnoKosLel 3akoHogaTena (cyaa no usme-
HeHuaMm YK PD 2021 r.) chepbl.

2.2. [lpakmuKa npusnevyeHusa

K omeemcmeeHHOCcMuU

noy4.4,5cm. 12.15 KoArll P®

YKaszaHHbIN gUHAMUYECKUI psag (cm. aunar. 7)
CBUAETENbCTBYET O CEeAYIOLLEM.

Bo-nepBbix, CTO/b CyLLECTBEHHOTO (KpaTHOrO),
KaK B C/ly4yae C HaKa3yemMoCTbto NPEBbILWEHUS CKO-
POCTU ABUMKEHWA TPAHCNOPTHOIO CPEeACTBA, CHU-
KeHua He HabatogaeTca, XOTa U B aBCOMOTHbIX
(6onee uem Ha 30 TbIC.), U B OTHOCUTENbHbIX (60-
Nee yem Ha 15 %) nokasatensx HabnOLAETCA CHU-
YKeHMe HapyLIeHWs NPaBua Bble3aa Ha BCTPEYHYHO
nonocy ABuxKeHua (B Lenax yaobcrsa Bocnpuatus
Nno3BoJIM cebe KaXKAablii pa3 He yKasbiBaTb, NO-
MMMO Bble34a Ha BCTPEYHYHO NOOCY ABUMKEHUS,

Tom 77 N2 6 2024



Macnos B. A.

ADMUHU(mmeu@HGﬂ npetobuuun Kak cnoco6 KpumuHanusayuu Ha npUMEPCyZOHOBHOﬁ omeemcmeeHHocmu. . .

Aduaepamma 7

KonnuecTBo pacCMOTPEHHbIX AN U L, NOABEPrHYTbIX aAMUHUCTPATUBHOMY HaKa3aHMIo,
nou. 4,5 ct. 12.15 KoAnl P®$ 2013-2022 rr.)
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B [IITpa¢oB B3BICKaHO B 10OPOBOILHOM

TaKKe Bble3q Ha TpamBaliHble NyTU BCTPEUYHOro
HanpaBneHua) 3a nepuog c 2013 no 2022 .
Bo-BTOpbIX, Aaxke 6e3 nocTpoeHUs rpadmka
COOTHOLLIEHWA KOANYECTBa UL, NOABEPTHYTbIX aj-
MMUHUCTPATUBHOMY HaKasaHMUIo, M YMCNa PacCMo-
TPEHHbIX AeN BUAHO, YTO B 3TOW YacTU CUTyaLus
cTtabunbHa 1 HabaoaatoTcA KonebaHua B Anana-
3oHe 1,35-1,38 gena Ha ogHO AnLo (cm. guar. 8).

CTpyKTypa HasHayaembIx no 4. 4 ct. 12.15

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%

0%

2019 2020

B mrrpad
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WA PUHYAATETIFHOM HOpsIKe (pyo.)

3HauMmbIl Ans Hac BbiBog 6asmpyeTca Ha
TOM ¢akKTe, yto B 2019 1. Anwb 8,8 % oT obuero
yncna AL, NPUBAEKAEMbIX K OTBETCTBEHHOCTM 3a
Bble3/1, Ha Nosocy, NpeaHasHaYeHHYo ANs BCTPeY-
HOro ABUKEHUA, NOABEPrancb HakasaHuio B BUAe
NNLLEeHUA cneymanbHOro npaea, a 8 2022 r. M Toro
meHble — 5,7 % (cm. guar. 9).

Aduaepamma 8
KoAn P® HaKasaHuii (Tbic.) (2019-2022 rr.)

2021 2022

N muieHne CcrenuaibHoro mpaBa
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Aduaepamma 9

CTpyKTypa Ha3Hayaembix no 4. 5 ct. 12.15 KoAl P® HaKa3zaHui (2019-2022 rr.)
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H TuIeHne CrienuajabHOro IpaBa

® mrpad

JnameTtpanbHO NPOTUBONOONKHAA CUTYyaLMA
CKNlagblBaeTcsi OTHOCUTEIbHO BbibOpa BMAA topu-
OVNYECKOl OTBETCTBEHHOCTW 33 NOBTOPHbIN Bble3,
Ha nonocy, npeaHasHaYeHHyY ANA BCTPEYHOro
aAsuxeHuna: ecam 8 2019 r. anwb cemb U3 gecATU
(69,6 %) npuBNEKaeMbIX K OTBETCTBEHHOCTU MO
y.5cT1.12.15 KoAl P® nnwanunck cneymanbHo-
ro npasa, 70 K 2022 r. — yKe AeBATb U3 AeCATU
(92,1 %) (cm. amar. 10).

Bo-nepBbix, CTOUT 06pPaTUTb BHMMaAHME Ha
CyLLecTBEHHble abCoNtOTHbIE MOKa3aTenu Aaa no-
HMMaHMA PUCKaNbHOM coCTaBAAOLWEN NpUBAEYe-
HMA K aAMUHUCTPATUBHOM OTBETCTBEHHOCTH.

Bo-BTOpbIX, BblleyKa3aHHOE CHUXKEHME YmnC-
Na NpuB/IEKaeMbIX K OTBETCTBEHHOCTM MO Y. 4, 5
cT. 12.15 KoAll P® Ha 15 % noBneKkno B LEeNOM Co-
pa3mepHOe CHUMKEeHME CYMM Ha3HavyaemMblIx LWTpa-
¢doB (Ha 12,3 %).

B-TpeTbuX, HANIML,O aHANOTNMYHAA NPaAKTUKe
npumeHeHusa ct. 12.9 KoAll P® TeHaeHUMA cyLe-
CTBEHHOTO CHU}KEHMA B3bICKMBAaeMbIX B f06po-
BO/IbHOM UIN MPUHYAUTENBHOM MOPALKE CYMM
WTpadoB OTHOCUTENIBHO HaOKEHHbIX (€ 67,6 % B
2013 r. no 34 % B 2022 1.).

[oBOPA O NOTEHUMANBbHOM BPeAOHOCHOCTM Bbl-
€343 Ha No/ocy A0POrK, NnpegHa3HavYeHHyo oA
BCTPEYHOrO ABUMKEHMUS, KaK COCTaBAAIOLLEN CTe-
neHu obLLLecTBeHHOW onacHocTu (BpeaHocTH), 06-
paTMMCA K nccnefoBaHmMam HayyHoro ueHTpa 6es-
OMNAaCHOCTU A0pPOXKHOro aAsmkeHua MB/L, Poccumn
0 TOM, 4TO B pe3ynbrate AOTI, nponsoweawinx no

2021

NpUYMHE Bble3aa Ha NOOCY BCTPEYHOTO ABUXKe-
HusA, B8 2022 1. norn610 3 511 1 paHeHo 18 803 ye-
noseka. Npun aTom agnHamuKa 3a nepuog ¢ 2014 no
2022 r. nnnoCTpUpyeT NPaKTUYECKM ABYKpPATHOE
CHUXKEHMeE KaK Konnvectsa Takmx 4TI, Tak nuymcna
paHeHbIX M NormbLnx B HUX>3,

MoayepKHeM, YTO abCoNtOTHbIE LUPPbLI A0/K-
Hbl HACTOPAXMBATb U BbITb MPUYMHON ANA pac-
CMOTpPEHMA Npobsiem N NPUHATUA B3BELLUEHHbIX
OpraHM3aLMOHHO-NPaBOBbIX pelleHnin. CKazaHHoe
3HAYMMO, eCIN NPUHMMATb BO BHUMAHME TaKue
NMoKasaTenun, Kak YACNEeHHOCTb HaceneHus, Konu-
4ecTBO BOAUTENEN TPAHCNOPTHbIX CPEACTB, nepe-
ABuratrowmxca no goporam Poccum, u T.4. Ho gaxe
€C/I1 NPW CONOCTaBNEHMM KONMYECTBA NOTMBLLMX C
YyMCcNoOM BOAMTENEN TPAHCMOPTHbIX CpeacTs byaer
HanpalwmnBaTbCA BbiBOA, 06 ocTpoi HeobxoaMmo-
CTM BMellaTeNbCTBa FOCYAAPCTBaA, TO AaNIEKO He
BCE BO3MOXHO yperynpoBaTb HOPpMamMmM NpaBsa;
B pAase cnyvaes 6onee fENCTBEHHbIMM BbICTYNAOT
MHble Mepbl 1 MHble perynaTopbl. TpyAHOOO6BACHU-
MOW BbIFNAANT CUTYaLMA NPABOBOM OLEHKU Bbl-
e3/a Ha Noaocy AopOoruy, npegHa3HavyeHHyto ana
BCTPEYHOTrO ABUKEHMA, B KayecTBe 06LLEeCTBEHHO
BPEeAHOro AesiHUsA B Te roAbl, KOraa AaHHbIX dak-
TOB 6bI1/10 0Kos10 300 ThIC. (B YacTHOCTH, 297 060 B
2015 r.), M NpU3HaHMA NOBTOPHbIX GAKTOB AaHHO-
ro NpaBoOHapyLeHUA NpecTynieHnem B aekabpe
2021 r., KOrga UX YMC/I0 COKPaMusoch bonee yem
Ha 110 Tbic. (o 182 379 B8 2020 r.). Ha MOMeEHT
pPa3paboTKN 3aKOHOMPOEKTa U BHECEHUS N3Me-

3 [lopoKHO-TpaHCNopTHas aBapuinHoCTb B Poccuiickoit ®eaepaumn 3a 2022 roa, C. 22.
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HAuaepamma 10

CyMMbl Ha3HaYeHHbIX WTPAadoB; CyMMbI B3bICKaHHbIX B A06P0BOIBHOM WU NPUHYAUTE/IBHOM
nopagKe wrpados; B3biICKNBaeMOCTb WTpados no u. 4, 5 cT. 12.15 KoAll PP (2013-2022 rr.)
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s [TItpadoB B3BICKAHO B TOOPOBOIIBHOM HITH MPHHYAHTEIEHOM IIOPSIIKE (MITH pyo0.)

BspickuBaeMocThb mTpados (%)

HeHun B YK PD naHHbIx no 2021 r. ewe He 6bis10
(8 2021 r. 3adpumKcMpoBaHo 199 631 HapylueHue,
KBannouumpyemoe no u. 4, 5 ct. 12.15 KoArll PO).

MNoaBoasa ouyepenHOM NPOMENKYTOUHbIN UTOT,
CTOMT OTMETUTb:

a) Habnoaaemoe 3a nepuog ¢ 2013 no 2022 r.
CHUXKeHMe $aKTOB HapyLleHWa NpaBu/ Bble3aa Ha
noJsiocy, npeaHasHa4yeHHy A58 BCTPEYHOro ABU-
KeHus;

6) cTabunbHble NOKasaTenM COOTHOLIEHUA
KO/MIMYeCcTBa L, NOABEPTHYTbIX aAMUHUCTPATUB-
HOMY HaKa3aHWIo, M YNCNA PACCMOTPEHHbIX Aen;

B) NO3UTUBHYIO AMHAMUKY KonmndecTtea AT u
nornbLwmnx B HMX U3-3a Bble34a Ha Noaocy, NpeaHa-
3HAYEHHYIO A/15 BCTPEYHOro ABUXKEHMSA, YTO B CO-
BOKYMHOCTW CBMAETENbCTBYET CKOPEE O CHUMEHUU
BPEeAOHOCHOCTM AeAHMA, OTBETCTBEHHOCTb 3a KO-
TOpoe npeaycmoTpeHa B Y. 4, 5 cT. 12.15 KoAll PO,
N, Kak cneactene, 06 OTCYTCTBUMN BUAMMbIX, OMNK-
paloLWMXCA Ha IMNMPUYECKUE AaHHbIE OCHOBAHUM
AN KPUMUHANM3aLUMmM NOBTOPHOTO COBEPLLIEHUSA
ALMUHUCTPATUBHO HAaKa3yeMoro AeAHUs.

3aknyeHue

B 3aKn04EHMM OTMETUM CesytoLLee.
Bo-nepBbix, NpM3HaBasA agMUHUCTPATUBHYHO

npetoanumio dopmoii (cnocobom) KpUMUHaNMN3a-

LUK, 3aKoHoAaTeNto cTOUT obpallaTb BHUMaHUE

Tom 77 N 6 2024

Ha Ha/nume (OTCyTCTBME) OCHOBAHUA ANSA NPU3HA-
HUA KPUMMUHAIN3YEMOTO AeAHUA NPECTYMNHbIM,
KaKoBbIM ABAsieTcA Heobxogumasn cteneHb obule-
CTBEHHOW OMacHOCTM.

Bo-BTOpbIX, B NOA06HbIX CAyYanx oblecTBeH-
HYIO OMACHOCTb C MPAKTUYECKON TOYKU 3peHms
CTOMT OLEeHNBATb CKBO3b NPU3MY CBOMCTB, XapaK-
TePU3YOLWMX agMUHUCTPATMBHOE NpaBoHapyLue-
HKWe no cyulecTtsy (N0 CNOCOBHOCTU NPUYMHUTL NPU
onpefeneHHbIXx 06CTOATENbCTBAX CYLLECTBEHHbIN
Bpes 0bLecTBeHHbIM OTHOLEHUAM).

B-TpeTbnx, HEYMECTHOMN BUANUTCA KpUMMUHANU3A-
UMs NocpecTBOM aaAMUHUCTPATMBHOM Nperoanumm,
aprymeHTUpyemas UCKAYUTENbHO GaKTOM NOBTOP-
HOCTW, NPU 0BHapPYKMBAOLMXCA B OOLLLECTBEHHbIX
OTHOLUEHUAX U3MEHEHUAX, CBUAETENbCTBYIOLLUX O
61aronpuATHbLIX TEHAEHUUAX B OXPaHAEMOM HOp-
mamm KoAll PP chepe, 4To, Ha HawW B3rNs, CcBUAE-
TEeNbCTBYET O AOCTUMKEHUN NOCTABAEHHbIX Nepes,
AAMUHUCTPATUBHbBIM 3aKOHOAATENbCTBOM LIENEN
Ve UMEIOLLIMMMUCA NPaBOBbIMM CPeaCcTBaMM.

B-ueTBeEpTbIX, HEFATUBHbIE TEHAEHLUM, B TON
WM MHOW Mepe CBUAETENbCTBYOWME O pocTe
cTeneHu obLLecTBeHHOM onacHoCTK (BpeaHOCTH)
AeAHUN, HaKa3yemblx Hopmamm KoAll PO, Tpe-
OytoT nocsnedosamesbHoOU peakuum rocygapcrsaa,
Korga nepBooyepenHbiM BbICTyNaeT BbIACHEHUE
NMPUYMH N YCNOBUIA, CNOCOBCTBYHOLWMX COBEpLLE-
HUMIO NpaBoHapyLweHuii. anee cneayoT aHanns
BO3MOXHOCTeN (NnoTeHUMana) agMMHUCTPaTUB-
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HOro 3aKOHOAATE/IbCTBA M NPUHATUE COOTBET-
CTBYHOLLMX (B TOM YMC/Ie 3aKOHOAATE/bHbIX) Mep.
M nuwb npu KoHcTaTauumn GakTa HEBO3SMOXKHOCTH
paspelueHuna npobaembl B paMKax agMUHUCTPA-
TUBHOW OTBETCTBEHHOCTN YMECTHO BECTU peyb 06
ncnonb3oBaHum 6osiee CTPOron — YyronoBHOM —
OTBETCTBEHHOCTM (TO, YTO aBTOPbI MMEHYIOT «B3a-
MMHbIM 0BMEHOM MHCTPYMeHTapuem»?4 mexkay
A4MUHUCTPATMBHBIM U YIOIOBHbIM NMPABOM KakK
oTpacaamu nybanyHoro npasa).

B-nATbIX, aHaNMU3 IMNUPUYECKUX AaHHbIX 33
2013-2022 rr., XapaKTepusyrowmx agMmUHUCTPa-
TUBHbIE MPABOHAPYLLEHMS, CBA3aHHbIE C MpeBbILle-
HMeM yCTaHOBNEHHOIO CKOPOCTHOIO PeXXMMa CBbI-
Wwe yem Ha 40 KM B Yac (B TOM Ync/ie NOBTOPHbLIM),
a TAKKe C Bbl€340M Ha NoocCy, NpegHa3HauYeHHYo
ON19 BCTPEYHOTO ABUKEHUSA (B TOM YMC/ie NoBTop-
HbIM), MO3BONIAET YTBEPXKAATb KAK MUHUMYM 06
OTCYTCTBMM YBENIMYEHMUA CTENEHN 0bLLecTBEHHOM
BPEAHOCTU A0 YPOBHA 0bOLW,ECTBEHHOW ONACHOCTK
(BBMAY NocnefoBaTeNbHOIMO CUCTEMATMYECKOTO
CHUXKEHMA pAfa NoKasaTesnen HakasyemMocCTu no
aHanmsupyembiMm Hopmam KoAll PO, a Takke oT-
CYTCTBMA pPOCTa TPAaBMATU3MA U CMEPTHOCTU B pe-
3y/NbTaTe HapyLeHMA YKa3aHHbIX NPaBUa L4OPOXK-
HOrO ABUXEHUSA 33 BECb aHaNM3UPYeMblIli Nepuoga,).

C y4eTOM U3/10}KEHHOFO HEKOPPEKTHO CyaAUTb
0 KPUMMHANM3ALMM NOCPEACTBOM aAMUHUCTPA-
TUBHOW NpeauLmn B LLeJIOM, MOXKHO INLLb KOH-

CTaTMpPOBaTb, YTO C TOUKM 3PEHUA YYEHUA O KPU-
MMHaNM3aLUN YTBEPKAaTb O HE0BXO4MMOCTH
BBEAEHWA YrO/IOBHOM OTBETCTBEHHOCTM 33 TPETUIA
baKT HapyLeHUA NPaBua AOPOXKHOIO ABUKEHNA
He npuxoanTca.

B-wecTbiX, Npu3HaBas OTCYTCTBME OOBEKTUB-
HbIX NPEANOCbLIIOK AN YTONI0BHO-NPABOBOro BMe-
LwaTenbCTBa B chepy aAMUHUCTPATMBHOIO NPaBga,
PerynmpyoLLero aHaanMsnpyemble NpaBooTHoLLe-
HUSA, CTOUT PEKOMEH0BaTb 3aKkoHoAaTe o obpa-
TUTb NPUCTa/IbHOE BHMMAHNE Ha BOSMOKHOCTH,
MMeloLMecs B paMKax agMMHUCTPATMBHOTO 3a-
KOHOAaTe/bCTBa (B TOM YMcne NepcrnekTUBHOCTb
yBenYeHua cymm WTpadoB, yBeSMUYEHUS CPOKA
JIMLLIEHMA CneuuManbHOro Npaea 1 T.4.), a Npaso-
NPUMEHUTEN0 — Ha BOMPOChl MCMNOJAHMMOCTHU
HaKasaHusa B BUAE WTpada.

OTAenbHO OTMETMM, YTO B Lensax NpuHATUA
OeNCTBEHHbIX Mep K Hanbonee 3/10CTHbIM (ecnm
TAaKOBbIMM CYMTATb /1ML, COBEPLLAIOLWMX CUCTEMA-
TUYECKME aAMUHUCTPATUBHbIE NPaBOHapPYLWeHKA)
npaBoHapywuTenam 6osee KOPPEKTHbIM BbINO
6bl ycTaHOBNEHMe anddepeHUMpPOBaHHOMN LKa-
Nbl HAKA3yeMOCTHM B 3aBMCUMOCTM OT MOBTOPHOCTH
aAMMHUCTPATUBHOrO NPaBoOHapyLLeHNA. [JaHHbIN
noaxog, NO3BOINT U36eKaTb KOHLENTYasIbHbIX U
npaBoNpMMeEHUTENbHBIX Npobiem NnepeHoca oT-
BETCTBEHHOCTM 33 MOBTOPAIOLLMECA NPABOHAPYLLE-
HWA B YTONOBHbIN 3aKOH.
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N. 10. NonaHckoBa
MeH3eHCKMIM rocyAapcTBEHHbIM YHUBEPCUTET
r. MeHsa, Poccuiickaa degepaymn

CooTHOLIEHME NOHATUA «TPAANLINOHHDIE
AYXOBHO-HPABCTBEHHbIE LIEHHOCTUY

! 0CHOB KOHCTUTYLMOHHOTO cTpoA Poccuiickon
(Depepauum Kak cMbiCn006pa3sytowwuin Bonpoc
0 POCCUICKOW rocyapCTBEHHOCTH

AnA 06LecTBEHHOr0 ANCKYpCa

Pe3tome. B cTaTbe NpeacTaBaeHbl aBTOPCKOE BUAEHME U OLEHKA CYLLECTBYHOLMX B 0OLWECTBEHHOM AMCKypCe
nonbITOK pedaeKkcmMm TEKYLLLEro NONOXKEHMUA 0BLWEeCTBa U rocyaapcTBa Yepes Bblbop UaeHOM Napagurmbl, UH-
TeprnpeTaymii COOTHOLEHMA NOHATUA «TPAANLMOHHbIE AYXOBHO-HPABCTBEHHbIE LLEHHOCTU» U OCHOB KOHCTUTY-
LMOHHOrO cTpoa Poccuitckoit PepepaLmm, 3Ha4YeHWE STOro Bonpoca M Hay4HO 060CHOBAHHOTO OTBETA Ha HEro, B
TOM Yncne ANA BBEAEHHOW B y4ebHble NiaHbl By30B CTPaHbl ANCLMMAANHBI « OCHOBbI POCCUMIACKOW rocyAapCcTBEH-
HOCTU». [lenaeTcA BbIBOA, O TOM, YTO MOHATUE KTPAAULMOHHbIE AYXOBHO-HPABCTBEHHbIE LLEHHOCTM» MO CyTH
ABNAETCA PAMOYHbIM; He ByAy4M KOCHbIM, Pa3 U HAaBCeraa yCToaBWIMMCA 06pa3oBaHMEM, OHO MO Mepe Pas3BUTUA
obLecTBa NnepexnBaeT BUAON3IMEHEHWE CBOETO COAEPIKAHNA, BbIPAXKEHWUSA, CMbIC/IOBbIX aKLLEHTOB U CTPEMUTCA
K copepyKaTeNbHOM OCHOBE, B KaUecTBe KOTOPOM BbICTYNAOT YHUBEPCA/bHbIE, HAAKOHCTUTYLIMOHHbIE LLEHHOCTU
YyesioBEYECKOro 0bLecTBa, HaleWwne 3aKpenjieHme B OCHOBAX KOHCTUTYLMOHHOTO cTpos Poccuitickon dege-
pauum, NO3TOMYy Ha COBPEMEHHOM 3Tarne HeT OCHOBAHWUI A/18 NPOTUBONOCTABAEHUA AaHHbIX KaTeropuit. 06-
OCHOBbIBAETCA TOYKA 3PEHMA, COMNTACHO KOTOPOMN paccMaTpuBaemble NOHATUA NOTMYHO COOTHOCUTb Ha OCHOBE
KOHCTUTYLMOHHOTO NaTpMoTM3Ma. B KauecTBe keflaemMoro pesynbrata o6LWwecTBEHHOIO Pa3BUTUA HAa3BAHO OCO-
3HaHWE NoTeHLMaNa KOHCTUTYLLMOHHOMO MAaTPUOTU3MA KaK rparkAaHCKOM LLeHHOCTM, ero 0bLecTBeHHaA 1 ny-
HaA MHTEPMOPM3aLMA U NepPeBOo, B KaTEroOpMI0 HEOTbEMIEMON COCTABAAOLWEN UAEHTUYHOCTU rPaXKaaHuHa PO,
KntoueBble cnoBa: pamoyHOe NpaBoOBOe NOHATWE; TPAAULMOHHbIE IyXOBHO-HPABCTBEHHbIE LLIEHHOCTHW; YHUBEP-
CanbHble, HAAKOHCTUTYLLMOHHbIE LLeHHOCTW; HaZHALMOHA/IbHbIA KOHCTUTYLMOHAIM3M; OrpaHUYEHHbIN YHUBEP-
Ca/IN3M; OCHOBbI KOHCTUTYLLMOHHOIO CTPOA; POCCUMCKAA FOCYAapPCTBEHHOCTb; KOHCTUTYLLMOHHbBIN NaTPUOTU3M;
uMBUIN3aLNA

Ona umtnposanus: MNonaHckosa /1. 0. COOTHOLWEHMEe NOHATUA «TPAaAULMOHHbIE AYXOBHO-HPABCTBEHHbIE LIEH-
HOCTM» N OCHOB KOHCTUTYLMOHHOTO cTposa Poccuiickolt dPepepaunm Kak cmMmbiCn006pasyoLLmMin BONPoOC o poc-
CUIACKOM rocyaapCcTBEHHOCTM A1a 06WecTBEHHOro AMCKypca. Lex russica. 2024. T. 77. Ne 6. C. 100-113. DOL:
10.17803/1729-5920.2024.211.6.100-113

© TMonaHckosa /1. 0., 2024
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The Correlation of the Concept of «Traditional Spiritual and Moral Values»
and the Foundations of the Constitutional System of the Russian Federation
as a Semantic Issue of Russian Statehood for Public Discourse

Lyudmila Yu. Polyanskova
Penza State University
Penza, Russian Federation

Abstract. The paper presents the author’s viewpoint and assessment of existing attempts in public discourse
to reflect on the current situation of society and the state through the choice of an ideological paradigm,
interpretations of the relationship between the concept of «traditional spiritual and moral values» and the
foundations of the constitutional system of the Russian Federation. The author presents semantic, substantive
meaning of this question and a scientifically based answer thereto, including for the discipline «Fundamentals of
Russian statehood» that was introduced into the universities curricula. It is concluded that «traditional spiritual and
moral values» is essentially a framework. Not being a rigid, once and for all established construct, it experiences
a modification of its content, expression, semantic accents as society develops and strives for a meaningful
basis, which is the universal, supra-constitutional values of human society, which have found consolidation in
the foundations of the constitutional system of the Russian Federation. Therefore, at the present stage there
are no grounds for contrasting these categories. The author substantiates the viewpoint according to which it is
logical to correlate the concepts under consideration based on the idea of constitutional patriotism. Awareness
of the potential of the idea of constitutional patriotism as a civic value, its social and personal internalization and
transfer to the category of an integral component of the identity of a citizen of the Russian Federation is named
as the desired result of social development.

Keywords: framework legal concept; traditional spiritual and moral values; universal, supranational values;
supranational constitutionalism; limited universalism; foundations of the constitutional system; Russian
statehood; constitutional patriotism; civilization.

Cite as: Polyanskova LYu. The Correlation of the Concept of «Traditional Spiritual and Moral Values» and the
Foundations of the Constitutional System of the Russian Federation as a Semantic Issue of Russian Statehood
for Public Discourse. Lex Russica. 2024;77(6):100-113. (In Russ.). DOI: 10.17803/1729-5920.2024.211.6.100-113

BBepeHue

TemaTuKa CTaTbW aKTyaIM3MpPOBaAHa He TOIbKO ee
NPUCYTCTBUEM B paclIMpUBLLEMCA Nose obLte-
CTBEHHOM ANCKYCCUU, K COXKANEHUIO, HE BCeraa
BEAYLLENCS C MO3MLMM HAaYy4YHOTO 3HaHUA O Npea-
meTe obcyxaeHus. Takoe TemaTuyeckoe pac-
LWMpeHMe obLLLeCcTBEHHOM NOBECTKU, 6e3ycnoBHO,
XapaKTepusytollee 06LLeCTBO M NpOUCXOAALLME B
HEM MPOLECChl, 3aCNYKMBAET NPESMETHOIO MEXK-
OVCLMMIMHAPHOTO M3yYeHuAa NpeacTaBuTenaMmm
Pa3/INYHbIX OOLLECTBEHHbIX HAaYK, B TOM YnUcae
topUCMPYAEHLNN.

3HAYMMON NPUYMHOMN ObpalLeHMA K 3aAB-
JIEHHOI TemaTuKe CTaau U3ameHeHusa B chepe
npenogasBaHus rpaxkaaHoseaveckmx (obuectso-
BEAYECKMX) KypCOB, B YaCTHOCTM BBeAEHME B 00-
pa3oBaTte/ibHbI 060POT eANHOro y4ebHMKa UCTo-
PUX A8 WKOJ/JIbHUKOB Ha 3Tane cpeaHero obuiero
obpasoBaHus, B banKaliwen nepcnekTuee — aas
CTYNeHW OCHOBHOTro 0bLero ob6pasoBaHus, Bae-
AeHuve B y4yebHble NNaHbl BbICLIEN WKObl HOBOTO
Kypca «OCHOBbI POCCUINCKOM rocyaapCTBEHHOCTUY,
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B PaMKax KOTOPOro paccMaTpmBaemas Tema CTaHo-
BUTCA 06A3aTeNbHOM K 06CyKAEHMIO, B OTANYNE
OT 06LLEeCTBEHHOM ANCKYCCMM, Npeanonaratowei
csobosay yyactus.

Monaraem TakKe, YTO HA/IMYECTBYET HACTOA-
TeNbHas HeO0BXO0A4MMOCTb NMOCTOAHHOIO OCMbICE-
HWA NOIOXKEHWUA HALLEro rocyAapcTea u obwectsa
B YC/10BMAX 3aTAHYBLUEroca 060CTPEHUA MeXAY-
HapoAHOro KOHG/IMKTA C NO3ULMKN NAENHOM pe-
dnekcmn. OTMeTUM, YTo cneundmrKa TeKyLLEero no-
JIOXKEHUA B TOM, YTO NepBOHAYaIbHOE COCTOsHWNE
LOKa, B KOTOPOM NpebbiBano 06LLecTBO B Havae
OTKPbITOrO BOOPYXEHHOIO NPOTUBOCTOAHMA, CMe-
HMNOCb HOBOW, APAaMaTUYHOM K HOPMON» — obLle-
CTBEHHOW }KM3HbIO B YC/IOBUAX 3aTAXKHOIO XapakK-
Tepa CBO.

HecmoTps Ha UCTOPUYECKYO MOBTOPAEMOCTb
BOOPYKEHHOro paspelleHna KOHGJIMKTOB B aHa-
MHEe3€e POCCUMNCKOMN rocyaapCcTBEHHOCTU, OTMNpPaB-
HOM TOYKOM CcMbiCNOBOMN pedieKcuKn, Ha Hal
B354, AONKHO CTaTb OCO3HaHWE JAHHOTO 06-
CTOSATENbCTBA KaK Ype3Bbl4alHOro, He COOTBET-
CTBYHOLLEr0o COAEPKAaHUIO TPALULMOHHDBIX LUBU-

101



102

MYB/IMYHOE NPABO
JUS PUBLICUM

JIN3aLUMNOHHbIX LLEHHOCTEM, He HOBOM «HOPMbI» B
NPSMOM 3HaYEHUWN CNOBA: CIULWIKOM CU/IbHO ero
OECTPYKTUBHOE BAUAHME Ha obLiecTBo. Tekylee
No/sioXKeHune, Koraa Nepsbii WOK C aKTyaibHOM
3a/la4yeli KPaTKOCPOYHOro NAaHUPOBaHUA NoTe-
pAA NepBOHaYaibHYO OCTPOTY U MMEETCA ONbIT
CYLLECTBOBAHUA B HOBbIX KPUTUYECKUX YCNOBUSX,
TpebyeT OCMbIC/IEHUA, OLEHOK M Ha UX OCHOBE
NJIaHUPOBAHUA CMbIC/IOBbIX TPAEKTOPUI Pa3BUTUA
obuiecTBa 1 rocyaapcTsa Ha obo3pumoe 1 bonee
oTcTosWee oT HabatogaTena byayuiee.

Takoe TPUEeaUHCTBO NPUUYMH aKTyanbHOCTHU
3aAB/IEHHOM TeMbl, CBA3aHHOE C 06LecTBEHHOM
ONCKYCCUEN, TEKYLLMM MeXAYHapOAHbIM MosoXKe-
HWeM, HOBLLUECTBaMM B 06pa3oBaHUK, onpeaenmno
BbI6OP HaMM TeMbI 411 BbICKa3blBaHWUSA, 3HAYMMOM
W ANA HayYHOW AUCKYCCUM B LENOM, U B PpamMKax
npenogasBaHus rpaxkaaHoBeayeckux (obuecTso-
BeaYeckunx) kypcos, « OCHOB POCCUMCKOM rocy-
OAPCTBEHHOCTU» B YacTHOCTU. MOCKObKY TOUYKOM
OpraHM30BaHHOrO NepeceyeHnn 3anaBaeHHbIX chep
06LEecTBEHHOW MbIC/IM NPeACTaBAAETCA aKageMu-
yecKas codepa, B cTaTbe Mbl byaem obpalLatbes K
BbIBpaHHOM Teme Yepes NpU3My MoAY/IbHOTO Kyp-
ca, BBeZleHHOro B y4ebHbIl naaH By3oB. Coaepska-
Te/IbHbIA KOMMOHEHT, KacatoWMNCS COOTHOLLEHUSA
MOHATUA «TPAAULMOHHbIE AyXOBHO-HPABCTBEHHbIE
LEHHOCTMU» M OCHOB KOHCTUTYLMOHHOTO cTpos Poc-
cunckol depepaumm, MOXKET CTaTb €ro YacTbio U
CMbIC/I0BOM OCHOBOIA.

OcHoBHaA yacTb

Kypc «OcHOBbI pPOCCUMIACKOM FOCYAapPCTBEHHOCTUY,
BBEAEHHbI agMUHUCTPATUBHbIM peLlleHnem u
NO/IMTUYECKOM BOMEN, MMEOLW NI BbICOKMIA BOC-
nUTaTe/IbHbIA NOTEHUWAJ, HECYLLUIA 3HAYNUMYIO
NAENHO-CMbIC/IOBYHO HarpysKy, cTan cBoeobpas-
HbIM ¥ECTOM MOAUTUKM NaMATHU, BapMaHTOM Ny6-
JINYHOWN NCTOpUMN 1 NYBANYHON OPUCMIPYAEHUUN B
KOHCTUTYLLMOHHO-NPABOBOM CPE3€e, CAYKUT Nerun-
TMMaLMW BNACTU CPEAN POCCUMCKOM MONOLENKM,
KOHCONMAAUNM 3TOM cpeabl B TOM YMC/e Ha AaH-

HOM OCHOBE, a TaKXe Ha OCHOBE OCO3HaHUA Npu-
HaZA/1eXXHOCTU M CONPUYACTHOCTM K 0BLLHOCTM NoA,
Ha3BaHWEM KPOCCUICKAn rOCyAapCTBEHHOCTbY.

Kypc HaleneH Ha nepexKmMBaHWe y4acTHMKaMU
0bpasoBaTesIbHOro NPOLLECCA B PEXKUME peanb-
HOro BpeMeHW HacToALWEro, pasmbllNeHME O
6yaywem, ocHoBaHHOE Ha pedIeKCMBHOM OMbiTe
NCTOPUYECKU MEPEKNTOTO, BbiiBEHNE 3aKOHO-
MePHOCTENM, LMBUAN3ALNOHHOM N COLLUOKYNbTYP-
HOM cneundUKM poccMmnckoro obLiecTsa.

NTorosow 3agavelt BBEAEHHOTO MOAY/bHOrO
Kypca Ham BMAATCA CTUMY/ZIMPOBAHWE aKTUBHOTO
3/1eKTOPaNbHOIO NOBEAEHUA MONOAEXKM, NOBbILLE-
HWe B rNa3ax NoKo/ieHUs 18 + 3HauMmocTu nybany-
HOW rocyaapcTBeHHOM chepbl KM3HU 06LWecTBa,
MHTEepeca M OTBETCTBEHHOIO OTHOLUEHMUA K yya-
CTUIO B HEN. HecnyyaHO ayaUTOPHbIE 3aHATUA
no «OCHOBaM POCCUIACKOM roCcyAapCTBEHHOCTUY
npeanosiaraeTca 3aBepLUUTb HA BbICOKOM HOTE,
Pa3MbILLNAA O BbI30BaX OyAyLLEro U NepcrnekTnaax
pPa3BUTUA CTPaAHbI.

YNOMAHYTbIN KYpC, B COAEPHKAHUN KOTOPOTO
60/1blWOe BHUMaHUe yaensetca nobeagam u ucnbl-
TaHUAM POCCUMNCKOM rocyaapCcTBEHHOCTM, pac-
CMATPUBAEMbIM C 3K3UCTEHLUMANIbHbIX NO3ULMUNA,
COBMan C TaKOBbIMW NO BpeMeHU. BO3MOXKHO,
BBEAEHME Kypca «CBepXy» MO MHULMATUBE, Bbl-
CKa3aHHOM Npe3naeHTOM cTpaHbl 22.12.2022 Ha
3acefaHuu focygapcteeHHoro coseta P® no mono-
OEKHOWN MONNTUKE, BbINI0 aKTYasIM3UPOBAHO KpK-
TUYECKMM MOMEHTOM B Uctopum Poccun. JaHHoe
006CTOATENILCTBO TAKIKE MOMKET CNYKUTb GaKTOPOM,
NpobyKAaloLLMM KeNaHNe OCMbICIEHHOIO U B3Be-
LUEHHOrO rPa*KAaHCKOTo AeNCTBMA Y YH4AaCTHUKOB
obpasoBaTenbHOro npouecca.

3HAaYMMbIMWN HOPMATUBHbIMM MPABOBbLIMM aK-
Tamu, onpeaenarwMmMmn U 3a4at0WNMM TOH Kak
COAEP}KaHUIO Kypca, TaK U BHYTPEHHEN U BHELLHEeMN
nosntuke P® B LLeNOM, BbICTYNAOT HA CerogHAL-
HUI AeHb HECKONbKO yKa3oB Mpe3ngeHTa PP: ot
02.07.2021 Ne 400, ot 09.11.2022 Ne 8092, ot
31.03.2023 Ne 2293, [laHHble aKTbl onepupytoT
PaMOYHbIMM MO CYTU NOHATUAMM (MO aHaNormm
C paMoyYHbIMK 3aKoHamKn?, Ho ¢ 6onee WMPOKoWA

YKas Mpe3ungeHta PO ot 02.07.2021 Ne 400 «O CtpaTermum HaumoHanbHoM 6e3onacHoctn Poccuiickon depe-

paumm» // URL: http://www.kremlin.ru/acts/bank/47046/ (nata obpaweHus: 06.02.2024).

YKas MNpe3ngenta PP ot 09.11.2022 Ne 809 «06 yTBepaeHUn OCHOB rocyaapCcTBEHHOM NOUTUKM MO COXpa-

HEHMIO U YKPENIEHMIO TPaAULIMOHHbIX POCCUINCKUX AYXOBHO-HPaBCTBEHHbIX LeHHocTen» // URL: http://www.
kremlin.ru/acts/bank/48502/ (aata o6pawerms: 01.09.2023).

YKas Mpe3sungeHta PO ot 31.03.2023 Ne 229 «06 ytBepKaeHUN KoHuenunmn BHeLWHe NoANTUKN Poccuinckoi

®enepaumm» // URL: http://www.kremlin.ru/events/president/news/70811/ (nata o6pauieHua: 06.02.2024).

Cm.: [JoszaHb K. E. Kateropus «pamoyHOe 3aKOHOAATe/IbCTBO» B HALMOHa/IbHOM NpaBoBoi cucteme PO //

OpucanHreuctuka. 2022. Ne 26. C. 22-25 ; OHa xe. TpaHchOpMaLma NPaKTUKM Pa3BUTUA PaMOYHOTO npa-
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cdepoi oxBaTa peryampyembix 06LecTBEHHbIX
OTHOLLEHUI, HEeXeNWn pasrpaHnUYeHme NpegmeToB
BEAEHMA U NOAHOMOUYMI defepasibHbIX OPraHoOB
rocygapcTBeHHoM Bnactu Poccuiickon depe-
pauum 1 ee cybbeKToB): «HalUMOHanbHas (rocy-
AapcTBeHHas) 6e30nacHOCTbY», «TPagUUNOHHbIEe
POCCUIACKME AYXOBHO-HPABCTBEHHbIE LLEHHOCTUY,
cofepyKaHne KOTOPbIX PACKPbIBAETCA U KOHKPETU-
3MpyeTca NocpeacTBOM MUHbIX HOPMATMBHbIX Npa-
BOBbIX aKTOB, B TOM Ync/e KogeKkcos PO,

B McxofHOM LOKYMeHTe He Bceraa ecTb OTCbl-
Ka K KOHKPETU3UPYIOLLLEMY PAaMOYHOE NOHATUE
aKTy Mo NpuYnHe H6osiee No34HEro NosBAEHNUSA Mo-
cnegHero. Tak, NOHATME HauMOHaNAbHOM (rocygap-
CTBEHHO) 6€30MacHOCTN NOAYYMUIO AASIbHENLLYIO
KOHKPEeTM3aLMo U pacKpbiTUe ¢ NO3ULUK Mep
NPaBOBOW 3aLLMTbl U OTBETCTBEHHOCTM 3a NPECcTyn-
Hoe NoCcsAraTeNbCTBO B NognucaHHom Mpe3naen-
ToM PO 14 dpeBpana 2024 r. PegepasbHOM 3aKoHe
Ne 11-®3°, HassaHHOM Mpeacenatenem focyaap-
ctBeHHOM Oymbl PepepanbHoro CobpaHua PP
«3aKOHOM 0 Heroaaax»®. MoHATUE TPaAULMOHHbIX
POCCUNCKUX AYXOBHO-HPABCTBEHHbIX LLEHHOCTEMN
B /IOFMKe 3aKOHOZaTeNA TaKXKe npeacTaBaseTca
OTKPbITbIM B CBOEM COAEPKATE/NbHOM HamnosHe-
HWK, HE KOHEYHO OHO M B KOJINYECTBEHHOM COCTaB-
NaoLen.

Takum 06pa3om, paMoYHOE NOHATUE MbICAUTCA
3aKoHoAaTeleM KaK OTKpPbITOe 4S8 nocaeayowen
npaBoBOM pacwndpPOBKM Yepes NPUHATUE HOBbIX
HOPMATUBHbIX NPABOBbLIX aKTOB UM NONPABOK K
UMEIOLLMMCSA, COXPaHAOLLLEE BO3MOXKHOCTb HOP-
MaTMBHOM KOPPEKTUPOBKM M HAACTPOMKM B OTKPbI-
TOM BpeMeHHOM ropusoHTe.

Heobxoanmo noayepKHYTb UCXOAHbIE MO3K-
LMW, HA KOTOPbIX MO JIOTUKe AeNCTBYIOLLErO 3a-
KOHOZaTenbcTBa HEOHXOAMMO OCHOBbIBATLCA,
OCYLLECTBNIAA PACKPbITUE PAMOYHOIO NOHATUA
«TPaAMLMNOHHbIE AYXOBHO-HPABCTBEHHbIE LLEHHO-
CTM», Kypca « OCHOBbI POCCUMCKOWM roCcyAapCcTBEH-
HOCTM» B LLE/IOM, M Ha KOTOPbIX B aCMEKTE 3aAB/IEH-
HOM Tembl Basunpytotca n byayT 6a3mposaTbCs, Mo
Hallemy MHEHMIO, CAMomNpe3eHTaLMA rocyaapcTea
1 BUAEHME AONTOCPOYHbIX TPEHAOB €ro Pa3BUTUA.

B ycnoBumax cnopagnyeckn npossastolencs,
KPUTUYECKM BbICTPOEHHOM 06LL,EeCTBEHHOM pUTO-
PWKW, [OCTYNHOM NogpacTatoemy NOKoONEHUO —
AKTUBHOMY YYACTHUKY MHDOPMALLMOHHOTO MONS,
HanpaB/iieHHOM Ha obecueHMBaHME AEMOKPATUM,
[,0Ka3aTeNbCTBO €e HeCOCTOATENbHOCTU, NPU-
AepXKMBaeMCA NO3ULMM HENPENOXKHOMN Hay4YHON,
NPAKTUYECKOM 3HAYMMOCTU U LLEHHOCTU rpax-
AAHCKOro obLwecTBa, AeMOKPATUYECKUX UHCTUTY-
TOB B LLe/IOM: BUAMM B HUX OCHOBY Za/ibHeNLIEN
CTPYKTYpHOM TpaHchopmaLmm ANA NpeososieHuns
BbI30BOB TEKYLLETO MONOXKEHMUA; CBA3bIBAEM MUX
pa3BUTME C NEPCMEKTUBOM yCneLwwHoro byayLero
Poccuiickoro rocygapctsa u obuiecTsa; paccma-
TPMBaAEM MX KaK BEKTOP U OPUEHTUP 0bLLECTBEH-
HOro NnpeobpasoBaHMA, NOTEHLMAN KOTOPbIX, B
TOM YMCNe KyAbTYPHbIA, MUPOBO33PEHYECKUIA, B
bOopMUPOBaAHMN U PA3BUTUM YESTOBEKOOPUEHTU-
POBaHHOrO, 'YMaHHOro 0bLwecTBa B MO/INKYALTYP-
HOM M MHOTFOHaLMOHaIbHOM Poccnm orpomeH m Ha
CEeroAHALWHNI AeHb AANEKO He UcYepnaH.

MoCKONbKY reonoAnTUYECKan CUTyaLma 3aTpo-
Hy/la BCE poccuincKkoe obuectso, Heob6xoanmo
OCTQHOBMUTbLCS HA HECKO/IbKUX TEHAEHLMO3HbIX
NPoOABNEHUAX B OOLLECTBEHHOM M Hay4YHOM no-
BECTKE, C KOTOPbIX PAacCMaTPMBAOTCA TeKyLLee
nonoxeHue n byayLine rocysapcTeBeHHble 1 obLue-
CTBEHHbIE NepcrneKkTUBHI.

Monaraem HEKOHCTPYKTUBHOM NPOHUKAOLLYHO
B HAYKY CHUXXEHHYIO PUTOPUKY YacTun o0bLecTBeH-
HOCTW, 4acTo TpaHcanpyemyto Yepes CMMU, ypas-
HMBAOLLY0, CMELIMBAIOLLYIO U HEFaTUBU3UPYIO-
LY leMOKpPaTHYECKME MHCTUTYTbI, COBMpaTeNbHO
MMeHyeMble B OTPULATENIbHON KOHHOTALMN «3a-
nagHbIMU», «Npo3anagHbiMn», «xnnbepanbHbl-
MU», U NPOABEHNA 6e34yXOBHOCTU, NOBbIWEH-
HOro KOHCbIOMEPU3Ma, arpeccun 1 NPoUnx «bea»
COBpeMeHHOro obuecTsa B CaMOM LUMPOKOM
CMbICne cnoBa.

He paTtya 3a HenorpewmmocTb 4eMoKpaTuye-
CKMX NPUHLMMNOB U MHCTUTYTOB U He Byay4m CKIOH-
HbIMM MAEaNN3NPOBATb 3aNafHYIO UKW KaKyo-1K-
60 Aopyryto LMBMAM3ALMIO, UCXOLUM U3 TOTO, YTO
AEeMOKpaTUYEeCKMEe NPUHLMIbI COCTABAAIOT OCHOBY
KOHCTUTYLLMOHHOTO CTPOSA HaLlel CTpaHbl, MOTOMY

BOBOrO perynmpoBaHusa B Poccuitckoit Geaepaumm // BecTHK CypryTcKOro rocyAapCTBEHHOrO yHMBEpPCUTETa.

2022. Ne 3 (37). C. 80-85.

> 3akoHonpoeKT Ne 533912-8 «O BHeceHUn nsmeHeHui B YroNoBHbI Kogeke Poccuiickon ®epepaumm n Yro-
JIOBHO-MpoLEeccyanbHbIi Kogekc Poccuiickoin ®egepaumnm (B 4acTu yTOUHEHUA OTBETCTBEHHOCTU 3a NpecTyn-
neHnsa npotus 6esonacHoctn Poccuitckon ®epepaummn)» // URL: https://sozd.duma.gov.ru/bill/533912-8

(naTa obpaleHua: 14.02.2024).

6 «3aKoH 0 Herogaax NPUWHAT» : 3anucb B KaHane B Telegram Mpeacepatens focynapcrtseHHon Aymbl OC PO
Bauecnasa BonoguHa ot 31.01.2024 // URL: https://t.me/vv_volodin/750/ (aata obpaerunsa: 02.02.2024).
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3TO MONOMKEHUE AOMKHO CTaTb OTNPABHOM TOYKOM
ONs NObIX ANCKYCCUiA o byayuiem Poccun. BbicTy-
naem 3a B3BELUEHHOCTb U Hay4yHoe baaropasymue,
peLwwmnTeNbHO OTBEPraeM Ory/bHOE NPUCTPaCTHOE
OYEPHUTENbCTBO NO NPUHLMUMNY NPUHALNEKHOCTH
K KOHPPOHTALMOHHOM CTOPOHE, HEHay4YHble Noj-
X0A4bl U MONYAN3M B HayKe.

B aHamHe3e Hallel CTpaHbl MMEeHTCA OCTato-
LMeca aKTyaslbHbIMM CIOXKHOCTM C «3aMyCKOM» U
CO34aHNEM YCA0BUI ANA yCnewHoro GyHKLMOHM-
POBAHUA AEMOKPATUYECKUX UHCTUTYTOB, OA4HAKO
3TO BOBCE He MOBOJA TEHAEHLMO3HO OTKa3bIBaTbCA
OT HUX NOA BAUAHWEM HEPaALMOHANbHOTO, pas-
PYLUNTENBHOIO MMMY/1bCa, 3anNncbiBas B Headdek-
TUBHbIE U HepaboTatowme ans Poccumn no npuymHe
NX «3aMagHOCTUY.

CornacHo Teopeme P. Koysa, HM oaHa obuie-
CTBEHHO-NOANTUYECKAA MOAENb HE COBEPLLUEHHA,
npu NPOYMX PaBHbIX YCNOBUAX, HU OAUH nae-
a/IbHbI NPOEKT He JOCTUraeT ONTUMYMA, Be3ae
MMeLtoTCA TPAHCAKUMOHHbIe u3aepKu. Obue-
CTBEHHbI BblbOp Bceraa cybontumaneH. Mimetot
3HaYeHMe KOHKPETHbIe YC/IOBUA U TO, YHEFO UMEHHO
Mbl cOBUpaemcsa AOCTUTHYTb .

MoCKoNbKY B TEKYLWMIA MOMEHT Lenn obuie-
CTBEHHOTO pa3BUTUA OcTatoTcA cHopPMyaNPOBAH-
HbiMK B KoHcTUTyunun PO, naHHas napagurma
BMAMTCA reHepasibHOM, a pe3ynbTaTbl ee peanu-
3aumm 0bycnoBEeHbl KOHKPETHBIMU YC/IOBUAMMU,
KYNbTYPHbIMM, B TOM YNCAE TPALULNOHHBIMU LLEH-
HOCTHbIMW, OCOBEHHOCTAMM M MOBEAEHYECKUMMU
YCTAHOBKaMM pOCCUIACKOro obLuecTsa.

OcnapwuBaTb NocTyamposaHHoe B OCHOBHOM
3aKOHe B yroay KOHGPOHTALMOHHOMY NPOTUBO-
CTOAHMUIO C 3aMagHbIMKU AepXKaBamMn — 3HAYUT
NMWaTb cebsa AOCTUNKEHUIA YeIOBEYECKOIN MbICAM,
3pPeKTMBHbIX MEXaHM3MOB 0OLLECTBEHHOTO pas-
BUTUSA, HAZ OCMbICIEHUEM, COAEPKATENbHbBIM
npupaweHnem v spPeKTUBHbIM NPETBOPEHNEM B
¥M3Hb KOTOPbIX TPYAUIUCL COTHU NpeacTaBuTenei
Hay4YHOWM, NOJIMTUYECKOM, KYNbTYPHOM 0bLLLeCTBEH-
HOCTW Hallen cTpaHbl. MepeyepKMBaTb AOCTUKE-
HWA oYepesHOro 3Tana CTaHOB/IEHUA POCCUIACKOM
UMBUAM3ALMK, TEM CaMbIM 06ECLLEHMBAA NPOLL/IOE
1 06KpagbiBas byayllee, He yywan cTpaTterns. Bo
MMA Yero Takoe camopaspyLleHMe Yepes 3epKasib-
HYHO KYNbTYypy OTMEHbl COBCTBEHHOIO LMBUAN3A-
LMOHHOTO NyTn?

YyeHblx, Uba paboTa npeanonaraet gUCTaHUK-
poBaHWeE OT BAUAHUA TEHAEHLMO3HOCTU MOMEHTA,
cobnasHa NpPoCTbIX OTBETOB HA C/IOXKHbIe BOMPOCHI,
He MOXKeT He 6eCcrnoKoUTb MU He HacToparkMBaTb

7

HexuTpoe ob6bACHEHWE 06LWEeCTBEHHbIX Npobaem
OAHWM Ha3zHayeHHbIM 06BUHAEMbIM. Takaa nosu-
LA MOUCKa BUHOBATOrO CPOAHM 3MOLIMOHAbHO-
MY BbIM/IECKY, PEAaKLMMU Ha KPUTUUYECKUIA MOMEHT
B BUJEe CHATUS OTBETCTBEHHOCTU 3a Npousollea-
Lee 1 npoucxoaallee yepes npeacraBneHune cebs
3a/10KHUKOM, }KEPTBOM CUTyaLMM NPOCTUTE/IbHA
obbiBaTeNt0, HO HE Hay4yHOM cpese.

Ewe ogHa TeHpgeHuna CMW, nornyeckoe npo-
AONXKeHWe Bbilleob0o3HAYEHHOM, OT KOTOPOU He-
06Xx04MMO BO34EPHKMBATLCA U NPOABAEHUS KOTO-
POM HYXXHO apryMeHTUPOBaHHO NpeaynpexaaTh,
B TOM UYMc/ie B paMKax Kypca « OCHOBbI POCCUIACKOM
rocyapCTBEHHOCTU», MOCKO/IbKY HANMLO Noa-
MeHa NOHATUMN U }KOHIMPOBAHUE UMUK, — Mpea-
CTaBNeHWe AEeMOKPATUYECKUX U TPAAULMOHHbIX
LeHHOoCTeN B BMHAPHOM onNno3nunm Apyr K 4pyry,
KaK NPOTMBOPEYALLUX M B3AUMOUCKAOYAIOLLMX
NMOHATUN C AaHTOHUMMUYHbBIMM KOHHOTALUSAMMU.

HanomHum, uto YKas lNpesngeHta PO ot
09.11.2022 Ne 809 6a3unpyeTcs Ha AENCTBYIOLLEN
KoHcTuTyummn P®, ocHOBY KOTOPOW COCTaBAAOT Ae-
MOKpaTUYECKMe LLEHHOCTH, @ B YMCe NepBbIX Tpa-
OVLMOHHbBIX POCCUMCKUX AYXOBHO-HPABCTBEHHbIX
LEeHHOCTE Ha3blBaeT KM3Hb, 4OCTOMHCTBO, NpaBa
1 cBoboabl YeNIOBEKA — OCHOBY POCCUMCKOTO 06-
wectsa. [poTUBONOCTaBAEHME AEMOKPATUYECKUX
N TPAaAMUMOHHbBIX LEHHOCTEN C NyBNYHbIX No-
LLaA0K OT UMEHW HayKK U (UNK) penpeseHTyeMbIX
rpynn obLiecTBeHHOCTHN, He30cHOBaTe/IbHO obec-
LEeHMBaloLLee B I/1a3ax rpaxaaH yHUBepcaabHble
Mo CBOEMY XapaKTepy AeMOKPaTUYECKNE NHCTU-
TYTbl, UX PO/b, 3HAYEHME B MPOLLJIOM, HACTOALLLEM
n byayuem poccUMCcKom UmMBuAn3aLmmn, obecueHu-
BaeT camMy UMBUAM3ALMIO, NPOMNAEHHbIN €10 NyTb
N MOMKET ObITb OTHECEHO K AEeCTPYKTUBHOWN naeo-
JIOTUK, OT KOTOPOW COrNacHO YNomMAHyTOMY YKasy
NAaHMpyeTca 3almnLLaTh TPAANLMOHHbIE POCCUI-
CKMe AyXOBHO-HPaBCTBEHHbIE LLEHHOCTMU.

TakMm 06pa3om, HUKAKOro OCHOBaHMSA AN
CMbIC/I0BOrO MPOTUBOMNOCTaBAEHUA 3TUX KaTero-
pui HeT. Yenoseyeckne ocobu, coctaBndaowme
pasaiMyHbIE UMBUAMU3ALMUN, KYNbTYPOSOrMYECKHN
OT/INYAIOTCA APYr OT Apyra, HO NPU 3TOM UMEIOT
MHOTO 06X KY/NIbTYPHbIX OCHOB U MOHMMaHWI
ceba n gpyroro. B KoHcTUTyumm PO 3aKkpenneHsl
YHMBEpCasibHble AEMOKpPaATUYECKME LLEHHOCTH,
KOTOpble, NponAsa ANUTENbHbIN NYTb PasBUTKA,
nepecrtann 6biTb 3aNaAHbIM MO MPOUCXOKAEHUIO
ABNEHMEM, CTaB OOLLEKYNABTYPHbIM AOCTOAHMEM.

3akpenaeHHble B OCHOBHOM 3aKOHEe CTpaHbl
OCHOBbl KOHCTUTYLLMOHHOTO CTPOS, @ UMEHHO

Koys P. ®upma, pbiHOK 1 npaso. M. : HoBoe nsgartenbcrso, 2007.
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(oomHouleHue noHAMUA «mpaaUL{UOHHbIG 0yX08H0-Hpascm6€HHbI€ YeHHocmu» U 0CHO8 KoHCmumyyuoHH020 Cmpos. . .

npuopuTeT Npas 1 cBoHOA YenoBeKa 1 rparkaa-
HMHa, camMu nNpasa 1 cBob6oAbI, MO CBOEM Npupoae
npuHagaexaT K obLievenoBeYeckMM, HaLKOHCTU-
TYLMOHHbIM, 06beAMHAOWMNM NtoAel LLeHHOCTAM,
COCTaB/AOT KaTeropmio HaAHALNMOHANIbHOFO KOH-
CTUTYLLMOHANIM3MA M ABAAOTCA 6a30i Ana Haumo-
HaNbHbIX TPAAULMOHHbIX LLeHHocTel. NocneaHue
pacLWmpALOT, AOMONHAT YHUBEPCA/bHbIE LeHHO-
CTM cneumdUKoM CTpaHbl, PErMoHa 10KaNM3aLmm 1
pacnpocTpaHeHMa, O4HAKO He AO/KHbI NPOTMUBO-
pPeyYnTb YHMBEPCANbHbIM LLlEHHOCTAM, OXPaHAEMbIM
3aKOHOM. BbiparkeHHaa HamMuK NO3MNLMA O HAIMUYUK
YHMBEPCANbHbBIX HAAKOHCTUTYLLMOHHbIX LLeHHOCTEN
N OCHOBAHHbIX HA HUX, X OOMNONHAOLWMX M pac-
LWMPAKLWMX HALMOHANBbHBIX LLUBU/IN3ALMOHHbIX
LeHHOCTAX — CBOEro poja OorpaHuUYeHHbIn, yce-
YeHHbIN, HAAUWUBUIN3ALMOHHBIN, @ HE OTry/IbHbIN
YHMBEPCANN3M. DTOT yHMBepcaamnsm basmpyetcs
Ha Bo33peHuax C. XaHTuHrtroHa® o ctonkHoseHum
LMBUAM3ALMUM, ONpeaensatolLem UCTOPUYECKUIN
npouecc, U AOKTPUHE MHOFOMOAAPHOIrO MUPA,
Halweawel oTpaXKeHMe B YNOMMHaBLLENCA Bbllle
KoHuenuun BHewWHeN NoANTUKK PO, yTBepKaeH-
HOM B KOHUe mapTa 2023 r. Tak, LMBUAN3ALMA KaK
KY/NIbTYPHbI peHoMeH coaepuT B cebe obuime
W YHUKaNbHble Hayana, BbICTYyNnaeT Nofem gns ux
OZHOBPEMEHHOTO MPOABAEHUA.

Kputepuii TpaAULIMOHHOCTU LLEHHOCTEN — He
BpPeMSA, He YCTOMYMBOCTb, @ 'YMaHUCTUYECKOE CO-
OeprKaHue, oLeHMBAEMOE C NO3ULLMKN COBPEMEH-
HOro YPOBHA MOpPaJibHO-HPABCTBEHHbIX NPeacTaB-
NeHW 0 Yenoseke, 0OLLECTBE, FOCYAAPCTBE U, YTO
0CcoH6EeHHO BaXHO, HOPMATMBHO NOCTYINPYEMOE
nocaegHMM. 3TO rocygapCcTBEHHOE NOCTYAMPO-
BaHMe 1 3alLMTa CO CTOPOHbI rOCYAapCcTBa TaKXkKe
ABNAOTCA NOKa3aTe/leM YPOBHSA PasBUTUA obLLe-
CTBA M rOCyAapcTBa KaK MHCTUTYTA.

Mo ykasaHHOM NpuynHe (OLEeHKA C NO3MLUUK
COBPEMEHHOTIO YPOBHA MOPa/IbHO-HPABCTBEHHbIX
npeacTaBaeHnit 0 YeNOBeKe, 06LLECTBE, rocyaap-
CTBE) K KaTeropmu TPaguLMOHHbIX yXOBHO-HPaB-
CTBEHHbIX LLEHHOCTEeM, O COXPAaHEHWUM U yKpene-
HUW KOTOPbIX UAET pedb B YKase Mpe3sngeHTa PO
01 09.11.2022 Neo 809, He MOryT 6bITb MPUYUCAEHDI
ybuitcTea yectu, KpoBHaA MecTb. A BOT KaTeropus

NCNAMCKMUX KPeAUTHO-GUHAHCOBbLIX MHCTUTYTOB?
NoNy4YMaa CBETCKYIO NOAAEPHKKY KaKk MMetoLwas
NOTEHLMA SKOHOMNYECKOTO PA3BUTUA B TEKYLLUX
YC/I0BMAX NOBOPOTa Ha BOCTOK M NMpu 3Tom H6asu-
PYHOLLAACA Ha TPAAULMOHHbBIX PENUTUO3HbIX LiEeH-
HOCTAX MHOFOHaLMOHaNbHOro obLecTsa, noay-
UYMBLLMX CBOE Pa3BUTME C Y4ETOM COBPEMEHHbIX
peannit. Tak, c 1 ceHTabps 2023 r. noag, KOHTPONEM
LeHTpobaHKa Poccum ctapToBan ABYX/ETHWUI NK-
JIOTHbIN NPOEKT NO BHEAPEHWUIO UCNAMCKOFO BaH-
KMHTra B YETbIPEX POCCUNCKUX PErMOHAX C BbICOKOM
OO0Nen UCTaMCKOro HaceneHus ¢ Noc/ieayrowmm
MacwTabrupoBaHMem B cayyae yaadyHoro onbitall.

MpuBeaeHHble NpMMeEPbI MOKA3bIBAOT, YTO Ha-
LMOHa/IbHble AYXOBHO-HPABCTBEHHbIE TPAAULMHN
HY»KAal0TCA B KPUTUYECKOM NEPEOCMbIC/IEHUN,
NnepenpoyTeEHUU U UMNIEMEHTALIMU B COBPEMEH-
HbIX YC/I0BMAX, HEBO3MOXHbI 6€3 HUX. HecmoTpA
Ha TO YTO Ha/ZIMYMeE roCcyaPCTBEHHOMN NOMUTUKN
Mo COXPaHEHMUIO U YKPENAEHMUIO TPAAULMOHHbIX
LLeHHOCTel B Ka4ecTBe CaMOCTOATE/IbHOTrO HamnpaBs-
NleHMA NpeacTaeT Kak KOHCepBaTUBHAA UHTEHLMSA,
OCHOBOW KOTOPOM BbICTYNatOT naeanbl cTabuabHo-
CTW, peYb UAET HE O KOHCEePBaL MM TPAAULMOHHbIX
LEeHHOCTEN B HEM3MEHHOM U HEMPUKOCHOBEHHOM
BMAE.

B copeprkaTenbHOM TPAKTOBKE TPAAULMOHHbIX
LEeHHOCTEN UCXOAMM U3 TOTO, YTO 3TO 0OLLEeCTBEH-
HO MoAAep’KMBaemble NaTTepPHbl, HE NPeAI0MKeH-
Hble CBEpXY, a Te, KOTOPbIMU PYKOBOACTBYETCS B
noseaeHuun obwecteo. Mpu yTuantapHom, orpa-
HMYEHHOM NMOHMMaHUN TPAAULMOHHOCTU rocy-
OAPCTBEHHbIE MeponpuATUA B aTol cdepe byayT
OpPUEHTUPOBAHbI HAa KY/ITUBUPOBAHME N MEXaHU-
YecKuii nepeHoc 0bLLEecTBEHHO NoaAepKMBAEMbIX
06pas3LoB NPOLIOro B COBPEMEHHbIE YCN0BUA.
BmecTe c Tem paay noBeAeHUYECKUX NATTEPHOB,
Hanpumep, 3NOXM KPemnoCTHOro npasa, Ayylwe
OCTaTbCA B NPOLLIOM BBUAY KPUTUYECKOTO nepe-
OCMbICNEHUS.

KoHcepBaTU3M 34€Cb MOHMMAETCS KaK YCTOM-
4YMBaA NPUBEPKEHHOCTb YHUBEPCANbHbIM LEH-
HOCTAM, 06beANHAOLMM NOAEN PA3HbIX HALLMO-
Ha/IbHOCTEM B MEHSIOLLMXCA YC0BUAX HA OCHOBE
npuHUMNa cBo6oAHOro AENCTBUA, @ HE KaK «3a-

XaHmuremoH C. CTonKkHoBeHMe uMBuamsaumii / nep. c aHm. T. Benumeesa. M. : ACT, 2016.
Cm.: Mazomadoea M. M. NMpobnembl popMUpPOBaHNA POCCUMCKOTO PbiHKA MCIAMCKUX KpeauTHO-GUHAHCOBbIX

yeayr // 9koHomumKa u coumym. 2016. Ne 6 (25). C. 3-5 ; TionreHesa T. A., Taxmaesa P. LLl., MondaxcaHos M. b.
Mpobaembl pa3BuTMA MCAaMCKoro 6aHKMHra B Poccum // BectHmk HIY3Y. 2019. Ne 3. C. 175-183.

10

depepanbHbiit 3akoH oT 04.08.2023 Ne 417-d3 «O npoBeAeHUM 3KCNEPUMEHTA NO YCTAaHOB/IEHMIO CNeunanb-

HOTO perysiMpoBaHuA B LLENSX CO34aHMA HEOOXOAMMbIX YC/IOBUIM NS OCYLWLECTBAEHUS AEATE/IbHOCTM NO NapT-
Hepckomy GUHAHCMPOBAHMIO B OTAE/bHbIX CybbeKkTax Poccuiickoin ®esepaumnmn u 0 BHECEHUU U3MEHEHUN B
oTAe/bHbIe 3aKOHOAATe bHbIe akTbl Poccuiickon Geaepaumnny» // C3 PO, 2023. Ne 32. Ct. 6149.
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cTpeBaHMe» B NpoLWAoM. MMEeHHO Takue LeH-
HOCTM «BbICTPaZaHbl U BbIBEPEHbI 33 BEKA», KaK
oTmeYan rnasa rocygapcrtea B 2008 r. B nocnaHum
depepanbHomy CobpaHuto PO, u Hawnm oTpaxke-
HMe B CMUCKe TPaAMLUMOHHbIX LLEHHOCTEN, Npea-
cTaBAeHHOM MUHKyAbTYypbl Poccuun n yTBep-
OeHHOM YKa3zom lMpesngeHta PO o1 09.11.2022
Ne 809.

YKa3aHHOe 06CTOATENBCTBO CBA3AHO C TEM,
YTO Ha NPOTAXKEHMMN CYLLECTBOBAHMA U PA3BUTUA
0bLecTBO M rocynapcTBoO NOCTENEHHO ABUMa/INCD
B CTOPOHY A@HHOIo MOpPabHO-UAEMHOIO BEKTOPA.
MyTb 3TOT He Bbl NPAMbIM: HaNnpPUMep, B aHaMHe-
3€ POCCUINCKOM rocyaapCTBEHHOCTU TOHEHUSA Ha
CTapoBepoB, BNAOTb 40 GU3NYECKOTO YHUYTOXKE-
HUSA, KaK YacTb 0bLLerocyaapCcTBEHHOM NOAUTUKMN.

Henb3na ckasaTb, YTO Lenb BbibOpa AYXOBHO-
HPABCTBEHHbIX MPUOPUTETOB Ha CErOAHA OKOHYa-
TeNbHO AOCTUNHYTA, HO, KaK BUAUTCA C TEKYLLUX
No3nuUMi, NPONAEHHbIN NYTb OKAa3aiCcA Nepexoaom
Ha 60o/1ee BbICOKYHO LLEHHOCTHYO CTyMNeHb, Ha KOTo-
pPOM BaXKHOWM BEXOWM BbICTYMNaeT NOCTYIMPOBaHUE
YHMBEpPCabHbIX LeHHOCTeN B Ny6nYHOM none
C KoppecnoHaupytoLLelt 06a3aHHOCTbIO rocyaap-
CTBEHHOM 3alWmThl. Elwle pas ynotpebum noHstme
HaAHALNMOHANBbHOIO KOHCTUTYLLMOHAAN3MA, KOTO-
poe yAauyHo oTpaykaeT 0bbeanHALME LLEHHOCT-
HO-NPaBOBbIE OPUEHTUPbLI YEJIOBEUYECKOrO CO0b-
LecTBa, B TOM YMcae B maclitabax poccuimnckom
LMBUIN3ALLUMN.

KaK Mbl yKa3anu Bblilwe, TPAAULMOHHOCTb
LeHHOCTeM He 03HaAYaeT UX CTaTUYHOCTb U HEU3-
MEHHOCTb BO BPEMEHMW, NOoC/ieaHME He ABAAOTCA
KpUTEPMAMM M NOKa3aTeNssMU TPALULNOHHOCTH.
MOCKONbKY B X04€e Pa3BUTUA MEHANOCb CaMO
obuiecTso, He 0CTaBa/IMCb HEM3MEHHbIMU U €ro
LEeHHOCTU, BUAOM3MEHSAACH B COAEPHKAHUN U UH-
TepnpeTaumax. Npreesem HECKONbKO HAMNAAHbBIX
NCTOPUYECKNX MPUMEPOB, KOHTPACTUPYIOLLUX C
CerogHAWHNMM LLEHHOCTHBIMU OLLEHKaMMU.

OauH npumep B3AT HAMWU U3 AUTepPaTypbl,
M3 pomaHa «AHHa KapeHuHa» J1. H. Toactoro —
«COBECTU Hauuu». [laHHOe npousBedeHne —
BbICTPOEHHAA aBTOPOM B INTePATYPHOM NAOCKO-
CTM COBpPEMEHHan emy moae/b 0bLecTBeEHHOIo
yCTpolicTBa, 06LLECTBEHHOrO NPOCTPAHCTBA C Ha-
POYMTO NOACBEYEHHBIMM TOMKAMM HAMNPAXKEHUA.
MpeacraBneHne obuwectsa XIX B. 0 TPaANLMOHHOM
LEHHOCTM — LEeHHOCTM CEMbU — KOPEHHbIM 0bpa-
30M OT/IMYAETCA OT TAKOBOFO B [1a3ax COBPEMEH-

11 Ocmposckuii A. H. Tpo3sa. M. : TuoH, 2023. C. 13.

HOro poccuAHMHA. pamaTrmyeckas IMHUA rNaBHOM
rePOUHM B NMPOTUBOCTOSHMM OOLLECTBEHHOMY MHe-
HUIO, OCY}KOAIOLLEMY M BbITECHAIOLLEMY JINYHBIN,
OTKPbITO penpeseHTyemblii BbiIbop cBO6OAHOrO Ye-
NloBeKa B TeHeByto chepy. ObuiecTBOM NOpULAET-
€A He cam paKT COMHUTENIbHOTO BbI6Opa repounHu,
BOCNPUHMMAEMbIi CKOpee KaK KUTeCcKas Hopma,
a ny6/1MYHO BbICKa3aHHaA eto OTKPbITaA No3muums,
TpaKTyemas Kak Bbl30B. MIMEHHO 3Ta NO3MuUMA KaK
npoABAeHMe aTUNMUYHOTO NOBEeLEHUA BPa3pes C
NnoAAepKMBAEMbIMU LEHHOCTIMU BO3MYLLAET 06-
LLLeCTBO, HACTPaMBAET ero NPOTUB rePOMHMU, OCTPO
nepeXKMBatoLLen ANCCOHAHC ¢ 0bLWecTBOM, Heas-
TOHOMHOW OT Hero.

1. H. Toncton noctynnpyet npobaemaTmry
OBOMHOM MOpPasnun, a TO4Hee, CEMEMNHOMN NceBAao-
MOpanu obLLEecTBa, KPUTUKYIOLLEFO OTKPbLITYHO U
Kyaa 6onee yecTHyto No3mumio KapeHuHol B ce-
mbe. CMbIC/IOBO TOYHOM B 3TOM NJiaHe ABAAETCA
uMTaTa M3 APYroro 3HaKoBOro nNpounsseaeHus
XIX B. — «Ipo3bi» A. H. OcTpoBCKOro, nponsHe-
CeHHadA B agpec ApYroi reponHu, TAroTeloLWEeN K
OTKPbITOMY NoBeAeHUIo: « Tbl KaKasa-To MyapeHas,
6or c Toboli! A no-moemy: genan 4To Xo4ellb,
TONbKO Bbl WKTO Aa KPbITO Hblno» !,

ApPTUKYNMpPOBAHHAA BMHapHasa onnosuymsa
npeacTaBneHMn u BbIGOPOB MMeNna NPOTOTUNOM
peanbHbIA KNO3TUYECKUA POMAH» roCyAapCTBEH-
HOro cnyKawero n noata ®. M. TiotyeBa 1 Bocnu-
TaHHUUblI CMmoabHOro MHCcTUTyTa E. A. leHucoe-
80’2, poBECHMLbI €ro gouepeit, UCnbiTaBLiel Ha
cebe rHeT 0bLEeCTBEHHOIO OCYKAEHMUA, HENPUATUA
M BbITECHEHUA, KaK U ee uTepaTypHas BU3aBMU.
Mpun atom ®egop MBaHOBUY, ByayuMn ABaAXKAbI
YKEeHaTbIM YeN0BEKOM, Haxoascb B bpake Ha npo-
TAXeHUU 6onee 10 NeT POMaHTUYECKUX OTHOLLE-
HMUIN, B KOTOPbIX POAMAOCH TPOE AeTen (oTeL, He
no¥enan Ux y3akoHUBATb), HE CHUCKa NOPULAHUA
B rnasax obuiecTsa, B OTIM4YME OT CBOEN U3bpaH-
HULbI, B Gpake He cocToABLUEN.

MpeactaBaeHne o coumanbHO ogobpsemom,
NpUeMIEMOM M AO/IKHOM MOBEAEHMM YEIOBEKA B
NpPo6EMHbIX CEMEMHbIX CUTYaLLMAX MOMEHANOCH,
NOCKOJ/IbKY NO CPaBHEHUIO C YHenosekom XIX B. y
yenoseka XX| B. U3IMEHUAUCH LLEHHOCTHbIE OpPU-
E€HTUPbI B MO/1b3Y YECTHOM, OTKPbITON NO3ULUMK
KaK 3a/10ra c4acT/iMBoro 6b6IToBaHUA U B CEMbE,
n B oblLiecTBe, Aa U KaTeropus obL,ecTBEHHOrO
MHEHUA nepexxuna pparmeHTaumto, cyamaacb 40
0bLHOCTK, C KOTOPOW accounmnpyeT cebs YenoBek.

2 MoHomapésa H. H. «AHHa KapeHunHa» n nobosHasa nvpuka Tiotuesa // Mocksa. 2013. Mionb. URL: https://
moskvam.ru/publications/?year=2013&month=7/ (aata o6paweHuns: 16.02.2024).
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TaKkas no3uums cerogHsa BOCNPUHUMAETCA KaK
YKesaemasi OCHOBaA CYaCT/IMBOM CEMbU, B HEN MPO-
ABNAOTCA 3HAYMMOCTb CEMEMHbIX OTHOLLEHUIA U
yBarKeHue K HUM. B ycnosusix, Korga ocobyto LeH-
HOCTb NpMobpeTaloT MopasibHble OTKPbLITOCTb U
KomMmdpopT, a He 3amanymBaHue npobaem, camo
NMOHMMAHWE CYACT/INBOM CeMbM HPABCTBEHHO Mne-
penpouTeHo. C No3nLMM COBPEMEHHOIO YE/I0BEKA,
6onee cB060AHOIO OT 06LLECTBEHHbIX YCTAaHOBOK,
BbI6OP 6ONbLUIMHCTBA B MOJ1b3y ABOEAYLUMA NPO-
TUB YECTHOW, XOTA U MOpasibHO HebesynpeyHow,
NO3ULUN FEPONHN B POMAHE He BbIrAAMUT KakK
TPaAMLMOHHO-LEHHOCTHbIN 06pasel, U Bbi3blBaeT
HenpuAaTHe.

MpuBeaem eLe oAHy MANKCTPaALMIO TpaHCcdop-
MaUuKM cogep’KaHMa LEHHOCTEM C Te4eHMeM Bpe-
meHu. ObpaTtmmcea K B3rnsaam pybexa XIX—XX Bs.
Apyromn, Hanbonee MHOrOYNCAEHHOM COLMAIbHOM
rpynnbl B POocCMMCKOM MMNepun — KpecTbAaHCTBA
(77,5 % no utoram Bceobuien nepenncu Hace-
nenuna 1897 r.'3). C nosmumii cerogHAWwHero aHA
npeactaBuTeNnen AaHHOM COLMaNbHOM rpynnbl
NPUHATO BOCMPUHUMATb KaK UCTUHHbIX HOCUTENEN
TPaAMLMOHHBIX LLEHHOCTEM, NOPOM HeonpaBAaHHO
X naeannsnpys.

LLeHHOCTb M TPagMUMOHHOCTb MHOTOAETHOM
CeMbW He KOHCTaHTa. B coBpemeHHOW napaaurme
OETOUEHTPUYHANA CeMbA — OCO3HaHHbIN BbIbOP,
LLEHHOCTHbIA OPUEHTUP A1 YAaCTU POCCUNCKOTO
obuiectsa. B nctopmyeckoi petpocnekTuse B3ria-
Obl KPECTbAHCKOro HaceneHus He UMesN Takol
OCMbIC/IEHHOW coaepKaTe/IbHOM OCHOBbI, @ BblnK
CBA3aHbl C 06Pa30M KMU3HU, XapaKTEPOM XO3ANCT-
BOBaHMWA, YTUIUTAPHbLIM NOHUMaHMEM 3HaYEeHUA
CeMbM U ee NOKOJIEHUIN, HU3KUM YypOBHEM obpa-
30BaHUA, NpoYMMM ocobeHHocTAMM obLiecTBa
nepuopaa oo aemorpaduueckoro nepexosas.

HarnagHblM CBMAETENBCTBOM AYXOBHO-HPAB-
CTBEHHOr0 06/1MKa KPeCTbsiH ABNAETCA aTHOrpadum-
yeckoe nccnegosaHme Onbru MeTpoBHbl CeMEHO-
BoM-TAH-LLaHcKoM «Kun3Hb “MBaHa”. Ouepkn u3
ObITa KPecTbAH OAHOM N3 YePHO3EeMHbIX rybep-
HUI» Y, nspanHoe B8 1914 r. B OTAENbHOM BbINy-
CKe «3anuncok Mmnepatopckoro Pycckoro reorpa-

13

dunyecKkoro obuiectea». BoT HECKO/IbKO LUMTaT U3
YKa3aHHOM paboTbl, OTPaXKatoLMX CEMENHbIE LeH-
HOCTM KPEeCTbsiH, KOTOpble BOCMPMHMMAOTCA CEero-
OHS KaK MMHUMYM C HEMOHMMaHWEM U Heoaobpe-
Huem: «Ecnm myk BbeT XKeHy 1 Npu 3TOM c/iomaeT
WAN UCNOPTUT TOT NPeaMET U3 CBOEFO HEC/IOKHOTO
WHBEHTapA, KOTOPbIM YNHWA pacnpasy, TO emy, pa-
3ymeeTcs, ropa3ao 6osee ¥KanKko 3ToT Npegmer,
yem n3bUTYIO KeHy. [a n Bcakaa 6aba ropasao
6onblie byaeT COKPYLLATbCA O KAKOM-HUOYAb C/1o-
MaHHOM poraye, YeM O CBOMX NMOMSATbIX BOKax».

06 oTHOWEHUN K poxKaeHuto aetel: «Ecnm
nepsblii pebeHOK AeBoYKa, oTel, OTHOCUTCA K
Hel coBeplUeHHO paBHoAyLWHO. [loma bonblien
YacTblo FOBOPAT 06 3TOM C COXKaJIeHMEM, pa3Be
0AHa U3 XKeHLWMWH npnbaBuT: “Huuero, HAHbKa
byaeT”, — 1 BCe Ha ceayoWwmii e geHb 3abbl-
BalOT O AeBoYKe. Takoe e OTHOLEeHMe, BNPo-
yem, NPOABAAET U KO BTOPOMY U TPETbEMY CbIHY.
MaTepm e HauyMHaT 06bIKHOBEHHO TATOTUTLCA
yXe TpeTbum pebeHKkom. Ecan e 6aba HauMHa-
€T YacTo POAUTb, TO B CEMbE K 3TOMY, KOHEYHO,
OTHOCATCA HeoAobpPUTENBHO, HE CTECHASACH NHO-
raa genatb rpybblie 3amedyaHuns No aTomy Nnosoay:
“Uwb Tbl, n1oaanBanA, obKnanacb AeTbMM, Kak 3ali-
ymxa”. <...> 3aMeyaHus 3T UCXO[AT HePeAKO OT
CBeKposu. Mosiogoro oTua, y KOTOporo poanaach
nepBeHeL-404b, TOBAapULLM ero u BoobLie apy-
rMe My>KMKW Ha AepeBHE MMEIOT NPaBo NobuUTh,
KaK TO/IbKO OH BbIAEeT Ha paboTy. “3auem Aesky
poaun”, — n HepeaKo 340P0OBO OTAYIOT, @ OH YK
MOJIYUT, MOTOMY TaK M34aBHA BOAUTCAY.

06 yxoae 3a HOBOPOXKAEHHbIM pebeHKoM B
KPecTbAHCKOM cembe cpeaHein nosockl (PAsaH-
CKo rybepHumn): «MonagaeT B rpaA3HYO NHONbKY,
rae NoACTUIKOW eMy CNYKUT MaTepUHCKan cTapas
rpA3HaA NoHéEBa. bonee onpATHble maTepu Noa-
KNaAblBatOT B /ILO/IbKY COJIOMKY, KOTOPYHO MEHAIOT
yepes AeHb MK ABa. ITO, OAHAKO, ObIBaeT perke:
“XopoLllo, 1 Ha MOHEBE NONEKUT, He NlydLle Apy-
rmx. Hebocb apyrne He No4OXAM — BbIpOCAN” »;
«Koraa mosioka y matepu He XxBaTaeT UM Korga
OCTaBnAT pebeHKa 04HOro, AatoT emMy COCKY.
MaTb, cecTpa uam 6abKa HaXKylT UK KapTOLLKK,

Mosunosa H. Nepsas 1 nocneaHsAsA: Kak npoxoanna Bceobuias nepenmcs HacesieHna Poccuitckoi umnepun //
Bcepoccuiickan obuiecTBeHHas opraHmsaumsa «Pycckoe reorpadpuyeckoe obuiectBo»

: cant. URL: https://

rgo.ru/activity/redaction/articles/pervaya-i-poslednyaya-kak-prokhodila-vseobshchaya-perepis-naseleniya-
rossiyskoy-imperii/?ysclid=Isw0znbeyv581309108/ (nata obpatieHua: 13.02.2024).

14

Pumawesckas H. M., lobpoxne6 B. I., Medsedesa E. U., KpowunuH C. B. Aemorpadunyecknin nepexos — cne-

undmrKa poccuinckon mogenu // HapogoHacenenwue. 2012. Ne 1. C. 23-31.

15

Hum // URL:

CeméHosa-TaH-LLlaHckas O. 1. nsHb “MBaHa”. Ouepku u3 6biTa KPECTbAH OAHOW M3 YepPHO3EMHbIX rybep-
https://www.rulit.me/books/zhizn-ivana-ocherki-iz-byta-krestyan-odnoj-iz-chernozemnyh-

gubernij-read-381995-1.html (aata obpaweHunn: 16.02.2024).
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WA YyepHoro xneba, nam 6apaHky, BbINAOHYT B
peneHbKyo TPAMKY, 3aBAXKYT HUTKOM — M COCKa
rotoBsa. MIHOrga oaHa v Ta Xe TpAnuMLA 400 yro-
TpebnaeTca, He NPOMNOAACKMBAACH, MPUYEM NPU-
obpeTaeT NPOTUBHbLIN KNUCAbIMA 3anax».

EcTecTBEHHbIM CAeaCcTBMEM HELOCTATOYHOTO
yXxo/ia 3a AeTbMU 6bll BbICOKUI YPOBEHb CMepPT-
HOCTW M AETCKOro TpaBmaTusma. BoT ewe ogHa
LuMTaTa, OTparKkalowan oTHOWEHME TPALULMOHHO
MHOTOAETHbIX KPeCcTbAH K GaKkTy cmepTn pebeHkKa:
«CMepTHOCTb AeTel HGbiBaeT HaMBbICLIAA IETOM,
MeTpoBKamu, 1 0cobeHHO B pabouyto nopy, Koraa
6ecnpur3opHble AeTU NUTAOTCA Koe-4eMm U Koe-KaK,
KOrZa OHW eZAT U orypLbl, U He3penble S610KN,
N BCAKYIO 3e/ieHyxy. [1laBHaA NpuUyYMHaA cMmepT-
HOCTW AuM3eHTepus... YTo KacaeTca A0 NpoueHTa
CMepPTHOCTU, TO B HONbLUNMHCTBE cemelt ymupaet
60/1ee NO/IOBMHbI BCEX POXKAEHHbIX AeTel. Pea-
Kaa 6aba He poauMT BOCbMMU, a TO U AECATH, ABe-
HaauaT! pebAaT, a U3 HUX OCTAETCA B XKUBbIX TPU-
yeTblpe»; «Cemba Bacnama v AKyanHbl Kpana
nepsoro pebeHKa. <...> Korga pogmnacb AeBOYKa,
0 HeW yKe 3abblan AyMaTb, KaK TOJIbKO OKPECTUIN.
He nosxanenu o ee cmepti. Monoaoi otel, Toxe
Mano nevanunca ob stom. Korga oxugancs BTo-
PO pebeHOoK, TO HUKTO O HEM HE FTOBOPW/I, OHAKO
6bINM pagbl, KOraa poanaca MmanbymK. Ha BToporo
MasibuyMKa U oTel, He 0bpaLlLan NoYTU HUKAKOTo
BHMMaHWSA, a Koraa oxkuaancs Tpetuit (MBaH), To
Oake cama AKy/nnHa bblia HegoBosbHa: “Oyae v
nx, pebaT-to”. <...> C obneryeHnem noxopoHmna
CBOEro BTOPOro CbIHMLIKY, YMepLIEero oT NoHoca
B MeTpoBKN».

HecKoNbKO XapaKTepUCTUK HPABCTBEHHOIO
nopTpeTa KPecTbAHCKOM CEMbM, YCIOBUM, B KOTO-
pbiX BOCNUTbIBAaAUCL AeTU: «ManeHbKue 4eTu B
KpecTbsiHCKOM ObITy 04eHb CKOPO pa3BUBALOTCA.
KaKoM-Hnbyab AecATUAETHUI Mablil CNJOLWb U
PALOM PacCy*KAaeT Kak B3pOC/bli. ITO, pasyme-
eTcA, 0ObACHAETCA HEC/TIOKHOCTbIO KPEeCTbAHCKOTO
obuxoga rnaBHbiM ob6pa3om, 3aTemM — y4acTuem
pebeHKa Bo Bcex No4YTn paboTax 1 BO BCeX COObI-
TUAX KPECTbAHCKOM ¥U3HU, rae BCe Hanauuo.

B3pocsble He CTECHAIOTCA BCE FOBOPUTL NPU pe-
6sTax, HaNMBATLCA M APATLCA NPU HUX. UCnbITbiBas
Y)Ke C MasnblX fIeT ronog, pebeHoK paHo HayyaeTcs
NOHMMaTb LeHHOCTb Bellei. OH NpeKpacHo NoHU-
MaeT, YTO 3TO 3HAUUT, KOraa oTeL, TALMT AEeHbIM B
KabakK M KaK 3To Ha Hem (pebeHkKe) oT3oBeTcA. He-
pefKo pebeHOK NonpeKaeT CBOEro 0TLa UM MaTb,

W eCc/i1 He Bceraa 3T0 AeNaeT, TO TONbKO M3 60A3HM
6bITb NOOUTLIM. BMAs, 4To rpybas cnia NnocTOAHHO
TOPKECTBYET, OH CaM Yy¥Ke OYeHb PaHO HaYMHaeT
npwW3HaBaTb 3Ty cUAy (Kak Npaso)».

MpPUYNHOM TaKMX NOBEAEHUYECKUX MAaTTEPHOB Y
KPeCTbsiH Bbl/IM HE TONIbKO OTCYTCTBUE UAN HUSKUIA
ypoBeHb 06pa3oBaHMsA, CAHUTAPHOMN KyNbTypbl, HO
1 06pas KM3HWU, OCHOBAHHbIE HA HEM MOpPa/bHble
npeacrasneHuns. CerogHsLwHero xutensa Poccun,
MMEIOLLLEro UHble NPeACTaBAeHUsA O LLIEHHOCTU U
OCHOBax CEMEMNHOWM KM3HWN, MHOTO4ETHOM CeMbM,
BOCMUTAHMWN U OTHOLLIEHUU K AETAM, NPUBEAEH-
Hble UMTaTbl HE MOTYT He LWOKMPOBaTb. Bpaa nn
yenosek XX| B. BoCcnpuvHMMaeT npuBeaeHHble
naTTepHbl NOBEAEHMSA KaK TPALULIMOHHbIE AyXOB-
HO-HpPaBCTBEHHbIE LEeHHOCTU. Ecnn ncxoauTsb s
nocnefHero yTBepXAaeHusa, HaIMLO KpUTUYecKoe
nepeocmbiC/IEHUE COAEPIKAHUA TPAANULMOHHbIX
LLeHHOCTEM M Ha 3TOM OCHOBE NepeocMbIC/ieHNE
KY/NbTYpHOro Hacnegus npownoro, 6es nannnu-
yeckoro nbosaHuA. UTak, TpagULUMOHHbIE LIEH-
HOCTW HEe HEM3MEHHas KaTeropus Ha Bce BpemeHa.

Ewe oaHy TeHAEHUMIO 06LLEeCTBEHHOM MbICN
OLEHMBAEM KaK HEraTUBHYH: TPAAULMOHHbIE LieH-
HOCTU He [0/KHbl UCNO/Ib30BaThCA KaK BOJIbHO
NoOHMMaemMoe paMoYHOe MOHATKE, Mo BUAOM KO-
TOPOro BbICTyMaeT arpeccMBHas Aemarorus, paspy-
LIaoWan co3naaTesibHble CMbIC/bl, 3a/10’KEHHbIE B
YHUBEpPCaANU TPAANLMOHHBIX LLeHHOCTEN. ITO Ha
nepsbi B3rNsA4 NpoCcToe NoHATUE TpebyeT akKy-
paTHOM 1 BepexHOoM paboTbl, NoA, CTaTb LLEHHOCTH
€ro coAeprKaHus, PackpbITON B BblLLEYNOMAHYTOM
Tematmyeckom YKase.

B xo4e NOAroTOBKM Kypca Mbl 06paLLanmnch K
paboTam Konser, NocBALLEHHbIM OCHOBAM POCCUit-
CKOW rocyaapcTBeHHOCTU®, n 6binn HECKONbKO
YAMBAEHbI A0BOJIbHO BOJIbHbIM UHTEPNPETALNOH-
HbIM ObpallieHnem ¢ PAAOM HPUANYECKUX NOHA-
TUN U NPUHLMMNOB, KaK C PaMOYHbIMU U YMO3PU-
TeNbHbIMW KaTEropuamMmmM, KOTOPble MOMKHO Npu
¥eNlaHMM HaNoIHNUTb HOBbIMWU NAEO0IOTMYECKUMMU
cmbiciamun. B yacTHocTH, pedb naet o6 obuie-
CTBEHHOM Z0roBOpe W NpUHLMNe pasgeneHusn
B/1laCTen.

N ecnun anckyccus o inbepanbHOM M KOMMY-
HUTApHOM B3rNAZe Ha rpakgaHckoe obLecTso
WHTEepecHa M NomoraeT NnojaHee NpeaCcTaBUTb
OAHHbIN MHCTUTYT (NpaBAaa, B paccmaTpMBaemMom
y4ebHO-MeToAMUYECKOM KOMIMJIEKCE UMEET MECTO
onpeaeneHHas 3aaHHOCTb, MOCKO/IbKY peyb naet

16 OCHOBbI POCCUICKOI FOCYIaPCTBEHHOCTM : yYeBHO-METOAMYECKMI KOMNNEKC MO AUCUMNANHE Ana obpasosa-
TeNbHbIX OpraHM3aLmii Bbiclero obpasosaHua / B. M. MapacaHosa, B. 3. bargacapsH, t0. 0. Mepycannmckuii

[v ap.]. M. : Jeno PAHXuIC, 2023. C. 166-168.
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He 0 AMCKYCCUK, a O MOCTyAMpyemon Heobxoan-
MOCTU NMpeoaosieHnsa ctepeoTuna inbepanbHoOM
MbIC/IN 1 O KOMMYHUTAPHOM MHTEPNPETALUM KaK
O NpeanoyYTUTENbHO), TO NpeanoXKeHne naTep-
HaA/INCTCKOTO MOHMMAaHMA rocyaapcTea Kak 60/b-
LLIOM CeMbM BMECTO «MeTapopbi» 06LLECTBEHHOrO
[,0roBOpa, BbICKA3aHHOE B KAYecTBe OpUeHTMpa
TpaHchopmaumm PoccMMCKoOro rocyaapcrea, He
COOTBETCTBYET €ro COBPEMEHHOMY HopUANYECKOMY
copepKaHuto, cbopMUPOBaAHHOMY AONTUM Pas-
BUTUEM U TpaHCchOpPMaLMEN, HUBEUPYET Hayu-
HY0 CAaMOA0CTAaTOYHOCTb NOHATUIN rocyaapcTea m
obLecTBeHHOro 4orosBopa, NpeacTaBaAs UX Kak
NMOHATUA-KOHCTPYKTbI, OTKPbITblE K MHTEpPRpeTa-
LMW Yyepes 3a/10XKeHMe CMbIC/IOB KCBEPXYY», a He
KaK pe3ynbTaT ecTeCTBEHHOro pa3BUTMA B onpeje-
JIEHHbIX YCNOBUAX.

locygapcTBO M 06OLWECTBEHHbIN 4OrOBOP — He
YMO3PUTENbHbIE, IETKO MHTEPNPETUPYEMbIE NOHS-
TUA. ITO KBUHTICCEHLMA OTHOLLEHMWI rocyaapcTea
M oblecTsa, MeXaHU3M 3TUX OTHOLLIEHUI, cNOCcob
nogneprkaHMa romeoctasa CUCTEMbI Yepe3 KOH-
CeHcyc 0bLLLeCTBEHHOrO 3aMnpoca K rocyaapcTey U
€ro OTBETHOTIO NPeA/IoKEHMUA.

MepcneKkTMBa BMeHeHMa 06LlecTBy poneBoro
maTTepHa BEYHO YYaLLeroca 1 pacTyLiero maague-
ro ysieHa cembu, obpeyeHHOro Ha 6eckoHeyHoe
B3pOC/IEHWNE U HEAOCTUKEHME CTATyCa B3POCNOro,
AeecnocobHoro cybbeKTa, a rocygapctsy — nat-
TEPHa MNOyYatloLLEero M BOCMIUTbIBAOLLETO poauTens
npeacTaBAAeTCs COOTBETCTBYHOLLEN YPOBHIO pas-
BUTMA HAYKMN BpemeH ApUCToTens, a He nosoxKe-
HMAM COBPEMEHHOW topManYeckol HayKn. Pac-
CMaTpMBaTb BCEPbE3 KaK Le/b PAa3BUTUA TaKOM
naTepHaINCTCKNIA OPUEHTUP NPU HecoBnagato-
Wmx GYHKLMAX rocyaapcTBa, AaKe CoLManbHOro,
N CEMbM [0BONLHO CTPaHHO. CyLUHOCTb coUManb-
HOrO rocy4apcTBa He CBOAMUTCA K ero NaTepHanmnCT-
CKOW pOJIN, OHa OTparkaeT naeto obecTtseHHoro
Oorosopa.

JeMoHCcTpauma MHCTPYMEHTaIbHOro Noaxoaa
K NepeKkogMpoBKe CMbIC/10B BOSIEBbIM MHTEpPMpE-
TAUMOHHbIM YCUMEM Bbl3blBAaeT BOMPOChI. Takas
Nno3numsa B OTHOLIEHUM NPUHLMNA pas3aeneHus
B/flacTen NpoTUBOPEYNT 0bLecTBeHHOMY nbe-
pPanbHO-COLMANBHOMY KOHCEHCYCY, OTPAXKEHHOMY
B NONOXKeHuax gericreytowert KoHctutyumnm PO
1993 r. n noateepxkaeHHomy B 2020 r. B X04e npu-
HATMA NONPaBOK K OCHOBHOMY 3aKOHY CTPaHbl, No-

17" OcHoBbI poccuitckoit rocyaapcteeHHocTu. C. 169.

CKO/IbKY BbITAAMT KaK NOMbITKa NepecmMmoTpa OCHO-
BOMNO/IAratoLLLMX nonoKeHun ra. 1 KoHctutyumm PO,
YTO COrNAcHO nocneaHel BO3SMOXKHO TO/IbKO Yepes
NPUHATME HOBOM KOHCTUTYLUMU. TaKON OpneHTUp
Ana dyaywero noHMMaHUA LEHTPaIbHOTO MOHA-
TUA B Kypce M B 0OLLLECTBEHHOM KU3HU C NO3ULLUMN
3aKOHOMOCNYLWHOTO FrpaXAaHMHa BbI3blBAET Xena-
HUe He corlacuTbeA. MNpu 3ToM 0603HaYEHHbIE B
y4ebHO-MeToANYECKOM KOMMIEKCE OPUEHTUPDI
NMOJIUTUKU B KY/IbTYPHOM chepe Bbi3bIBAIOT Kena-
HME BCEMEPHOro COAENCTBMA: KyAbTypa 1 obpa-
30BaHMe KaK CTpaTerMyeckne npoeKTbl pa3BuUTmA
YenoBeYECKOro NoTeHunana, AyXoBHOLEHTPUY-
HoCcTbY.

MbI npuBenn sTn NPMMepPbl OPUEHTUPOB TPAHC-
dopmauymm Poccninckoro rocyaapcTea, BbiCKa-
3aHHble B pamMKax y4ebHO-MeToaN4YeCcKoro Kom-
nJieKca no Kypcy, NpuM3BaHHOIO Ay4lle NOHATb
NIOTUKY, CTPYKTYPHOE coZepKaHue, a Yepes HUX
n KMJA Kypca B uesiom, Kak HECKO/IbKO BOJIbHbIE U
He coBCceM HayudHble. [lonaraem, 4To NPoOYTEHMUS
6yayLwmx opueHTMpoB Poccuitckoro rocyaapctaa
OOJIKHbI 6a3MpPOBaTLCA Ha HAaYYHbIX NMOIOMKEHUSAX,
a He Ha UAeaIMCTUYECKMX NpeacTaBneHmax. Hayu-
HbIA CNOP — Ype3Bbl4alHO NOJIE3HOE YNpaXKHe-
HUe, cnop naeaancTUYeckuii, a Tem bonee, naeo-
Nlornyeckuii — geno 6ecnepcnekTMBHoOE.

Monaraem, 4To TeKyLW,as reonoanTUYECKasn
CUTyauma CNpoBOLMPOBaAsia, BOCKpecuaa n tem
CaMblM 0b6eccmbICaInAA TPECKYUYMII CIOP O TOM,
EBpona nn Poccua, noctaHOBKY BONpoca O NyTu
Poccumn B ero n3HavyanbHO eBPOMNOLEHTPUYHOM UH-
TepnpeTauum (AeknapaTMBHO B3AT KypPC Ha OTXOA,
OT Hee, HO JI0BYLUKA €BPONOLLEHTPUYHbBIX GOpMYy-
JIMPOBOK He NpeofoneHa), HM3BeAA X C akagemu-
YECKUX U KY/IbTYPHbIX BbICOT 3K3UCTEHLMANbHbBIX
BOMPOCOB A0 MAE0/I0TMYECKOr0, CUTYaLMOHHOIO
OpYKMs, HaNpPaB/IEHHOrO rMaBHbIM 06pasom He
BOBHE, @ BHYTPb CTPaHblI.

Ewe ogHUM cneactemem obocTpeHua reono-
NNTMYecKon 06CTaHOBKM CTaal MUPOBO33PEHYe-
CKUIM KOHPAUKT HaLMOHAAbHOIO U rnobanbHOro
C BbITECHEHWEM W NOPOM OTPULLAHMEM TN0banb-
HOro KaK HeraTMBHOrO, YyKA0ro 1 BpaxKaebHoro
HaLMOHaNbHOMY.

Poccuiickaa nctopuma 3HaeT npumep co3aaHuma
Bblgatowerocs ¢yHAAMEHTA/IbHOIO COYMHEHUSA
H. A. JaHunesckoro «Poccma n Espona»® — auto-
HMMMYHOrO NOBECTBOBAHMUS, YBUAEBLLErO CBET MO

18 NlaHunesckuli H. A. Poccua n EBpona : B3rnag, Ha KybTypHbIe M NOAUTUYECKME OTHOLLEHWUA CIaBAHCKOrO MUpa
K repmaHo-pomaHckomy / npeamcn. H. H. Ctpaxosa ; ctaTtba K. H. bectyxeBa-PiomunHa ; COCT., BCTynM. CT. U
Komm. A. A. lanaktMoHoBa. 6-e n3a. ClM6. : U3patenbcteo C.-MeTepbyprckoro yHnsepcuteta, Mnaronb, 1995.
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OKOHYaHMM KpbIMCKOW BOMHbI, CTaBLIEr0 OCMbIC-
JIMBAaHMEM ee UTOroB B ONpeaeseHHOM Katoye.
YacToTa obpalyeHuit K aToMmy Tpyay Bo3pacTaeT
B HaNpsAXeHHble reonoIMTUYECKNEe MOMEHTDI
C Uenbto NULWHNK pa3 ybeamnTbca B UICKOHHOM
BparkaebHoCTM onnoHeHTa. BO3MOXKHO, B pe3y/ib-
TaTe aHa/M3a COBPeMeHHON KOHOPOHTALLMOHHOM
CUTYaUMM TaK»Ke NoABATCA Bblaatolmeca Tpyabl
y4YeHbIX 1, Hageemca, 6bosee pa3HoobpasHoi Te-
MaTMKM, HanpaB/IEHHbIE HA BblABIEHUE NPUYNH
W NpepoTBpalleHMe KOHONMKTOB B byayuiem, K
KoTopbiM 06uecTBo byaeT obpalatbea 6e3 cooT-
BETCTBYIOLLLErO NoBOAaA.

Moxkanyi, cambiM pPaspyLINTENbHbIM pPe3y/b-
TAaTOM NOA0OHbIX KCMOPOB» U «PACCYHKAEHUN»
ABNSAETCA Ky/bTypa OTMEHbI B pa3HbIX obnacTsax, B
Pa3NINYHbIX NPOABIEHUAX, NOAPbIBAOLLAA OCHOBbI
COBCTBEHHOW LUMBUAM3ALUMK. 3aLMTON U NeKap-
CTBOM OT TaKOro «6ecKkynbTypHOro BMpyca» Bna-
OEeHMA B KPalHOCTU «HA3/10 Bpary», a Ha CamoMm
aene — Hasno cebe, 6b1nM M ocTatoTcA obpa3oBa-
HWE U MHTeNNEKTYaNbHOE Pa3BUTUE, NOAbI KOTO-
PbIX — KOHTaMMHaUUM OOCTUNKEHUN PA3INYHbIX
LMBUIN3ALUNIA, B TOM YMC/e eBponerckon. Ecam
BCE rocyZ1apcTBa BK/IOUATCA B YeN/IeHAXK «BO3BPa-
LLLeHMA K cebe», OTMeHbI BCEro 3aMMCTBOBAHHOTO
W NoAoMAayT K Aeny C ycepamem, B UTore mMaso 4to
OCTaHeTCA «CBOEero».

B Takolt utepaumm, B Takon dpase AaHHbIN crop
N paccy»aeHnsa ckopee BpeaHbl, MOCKObKY, Npo-
n3pacrtan u3 KOHOPOHTALMU N HEMPUMUPUMOCTH
ONMOHEHTOB, HBYAY4YN B HEE MOTPYKEHHbIMM, NOBbI-
LLIAOT SMOLMOHANbHbIN Fpaayc, UMerT COOTBET-
CTBYIOLLLYHO CTPYKTYPHYO NOTUKY U LieNib: J0KA3aTb,
YTO OZHA CTOPOHA NyyLle APYron, YTO ONMNOHEHT
y*KaCeH, YTO OTCYTCTBYIOT TOUYKMU COMPUKOCHOBE-
HUA, obliee byayliee HEBO3MOXKHO, a 0buiee npo-
wnoe — owmnbKa, T.e. BeAYT K HEraTUBU3MY, OTPU-
LaHuio, ewe 66/blue KOHOPOHTaALUMU.

HeTpuBranbHbIM, cogep:KaTe/ibHO NPUMUPSIO-
MM BUAMUTCA OTBET Ha BOMPOC O NO/I0XKeHum Poc-
CUW Ha MeHTa/IbHOM reorpadunyeckon Kapte mmpa
M cBoeobpasHbIl BbIXog 3a Npeaesbl 4BONYHOMN
cucTemMbl KoopauHaT «EBpona — A3uAa», AaH-
Hbil B. I. JIyKMHbIM B KayecTBe neKkTopa Boicwel
LUKO/Ibl 9KOHOMUKK: «Poccua — caman BOCTOY-
Has YacTb EBponbl, a He camas 3anagHanA 4yacTb
Asnn»td,

Monaraem, yto Poccna — He EBpona, HO camo-
[O0CTaTOYHaA UMBUIMN3ALLMUA, MMEIOLLAA MOLLHbIEe
eBponecKkme KyNbTYpPHbIe KOPHU U UHCTUTYTHI,
HaMNoONHEHHbIe POCCUNCKMM LLUBUIN3ALNOHHBLIM
coaepaHuem. Halua uctopus 6orata npumepamu
€BpOneiickoro MMmecuca: NneTPoBCKUE «BHELL-
Hue» npeobpa3oBaHMUs C eBPONENCKMMWN UCTOKA-
MM M MHCTUTYTaMM, Kak Kpyru no Boge pasolles-
lmecs B AIUTE/IbHOM BpeMeHHOW nepcnexkTnee m
3aTPOHYBLUME BNOC/eACTBMM BCE 0OLWEeCTBO, a nep-
BOHa4a/IbHO €ro PacKo/10BLUNE, OCYLLECTBAEHHbIE
YKECTKMMM, apXanUyHbIMUN, K BOCTOYHLIMU» METO-
namu (MoHronbckoe Hacneactso)?%; nosgHenwme
MOHapLUMe yCUanA, HanpaBaeHHble Ha 0bpa3oBa-
HWe 06LLEeCTBa, NOBbILEHMWE €0 KLMBUIN30BAHHO-
CTU», KYNIbTYPHOTO YPOBHSA, TaK¥Ke YacTo nocpea-
CTBOM 3anagHbIxX NO NPUPOAE UHCTUTYTOB (TeaTp,
YHUBEPCUTET, MHCTUTYT NPUCAXKHBIX 3acegaTenei u
T.4.); 6onee nosgHne mogepHusaLmm (ocospeme-
HMBaHMeE, 4acTo NOCPEeACTBOM BECTEPHM3aLUUM), B
TOM YMCe CTa/IMHCKan, basnpoBasLluMeca Ha 3apy-
GEeXKHOMN TEXHUKE, U Mp.

Ho aTmu nprmepamm poccuitckan Uctopmsa He
ncyepnbisaetcs. Camo NOHATUE «OKHO B EBpony»
CBMAETENbCTBYET O ANUCTAHUUN MEXAY LMBUNU-
3aUMAMM, UX OTPAHUYEHHOM B3aMMOZLENCTBUU U
onpeaeneHHo aBTOHOMHOCTU. Pe3ynbTaTbl B3a-
UMHbIX MHCTUTYLIMOHANbHO-KYNbTYPHbIX 0boralie-
HUI Ype3BblYaMHO Pa3HOObOPA3HbI, YTO U AOKa3bI-
BaeT YHUKa/NIbHOCTb BAUAHMUA cneunduyeckoro
LMBUIN3ALNOHHOIO COAEPKAHNS B KOHKPETHbIX
YCNIOBUAX CTPaHbI.

Ha ypoBHe BHYTPEHHUX YyOEeXKAEHNI TNYHOCTU
TOYKOM PaLLMOHANBbHOIO CXOXAEHUA 3aKpenaeH-
HbIX KOHCTUTYLMOHHbIX OCHOB M TPAAMLMOHHbIX
LEeHHOCTEN HaM NpeaCcTaBAseTCA KaTeropusa KoH-
CTUTYLUMOHHOTO NaTpMoTM3Ma, Ny4linm obpa-
30M OTparkatoLas rpaxKa4aHCKyo NOEHTUYHOCTD,
OO0MOJTHAOLLYOCS HaLMOHANbHOM U permoHasb-
HOWM MAEHTUYHOCTbIO, KOTOPAs B HalLeN CTpaHe —
HagHaUMOHaNbHOM COlO3€e, MMEIOLLLEM B OCHOBE
HaUMOHaNbHYI NOANGOHUIO, — MMEET 0cobyto
3HAYMMOCTb. MpK 3TOM KOHCTUTYLMOHHbIN Na-
TPUOTU3M BbICTyNaeT cBoeobpasHol rapaHTMen
OT HaLMOHA/IMCTUYECKUX KPAaMHOCTEN, MOCKOJIbKY
MOMET CTaTb OCHOBOW A/1A rpaXKAaHCKOW conmaap-
HOCTM KayeCcTBEHHO U uaenHo bosee BbICOKOTO
cofepKaTeNIbHOro YPOBHSA, HEXKEIN OrpaHUYEH-

19 URL: https://www.hse.ru/news/community/159407765.html/ (naTa obpaienunsa: 01.12.2023).

20 B cuny cneumduKM OCYLLECTBNEHNA MOAEPHM3ALMOHHbIX NMPOLECCOB, 3aBepLUaOLLMXCA COLMaNbHbIM pac-
KOJIOM Ha 3/IMTapHYI0, KMPOrpeccUBHYO» YacTb OBLLECTBA U €ro NpPoYyto, He BOCMPUHABLLYHO HOBALMM YacTb,
C. XaHTUHITOH Ha3Ban Poccuio «pasopsaHHOM cTpaHoi» (XaHmuHemoH C. CTONKHOBEHWE umMsBuau3aumin /

nep. ¢ aHrn. T. Benumeesa. M. : ACT, 2021).
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HbI KONMYECTBEHHDbIM MPUHLMM HAaLMOHANbHOTO
60/bLWMHCTBA UM MEHbBLUNHCTBA.

Ha ocHOBe KOHCTUTYLMOHHO-NATPUOTUYECKUX
ybexaeHun popmupyetca rpaxkaaHckan obu-
HOCTb, Fpa*KAaHCKan HauuMa, nepepacTatoLLan
OrpaHMYeHHble PaMKWN 3THUYECKOMN 06l HOCTH,
AenaroLwan peanbHbIM NOCTYAMPOBAHHbINA HAAIT-
HUYECKMI XapaKTep obbeanHeHUA HapogoHace-
JIeHUA CTPaHbl C MHOTOHALMOHA/IbHBIM COCTAaBOM.
B coBpeMeHHbIX YC/IOBMAX OCTPOTbI HALMOHab-
HOro Bonpoca n mepuatowero GyHKLMOHMPOBA-
HWUA AEMOKPATUYECKUX LLEHHOCTEN NOIUTUYECKUM
NPOBa/IOM roCyZapCcTBa MOMKET CTaTb NMOJMTMUKA NO
HALMEeCTPOUTENbCTBY HAa MArnCTPanbHOM OCHOBE
NPUHLMNA STHUYECKOM obLHocTK 6e3 popmupo-
BaHMA 60/s1ee 3HAYMMOM rpakaaHCKOM OBLLHOCTM €
LWMPOKMMM cogepKaTeslbHbIMM 0CHoBaMM. C nosu-
U1K JONroro B3rnsaa B byayuiee y Takon NoamTu-
KW, HaLe/IeHHOM He Ha pelleHne KOHKPETHbIX Te-
KyLMX 33424, @ Ha GOpPMMpPOBAHME ECTECTBEHHOIO
COCTOSIHUA YenoBeKa, ropasao 6o/blue WaHCoB
Ha ycnex B NJaaHe Ye/I0BEKOOPUEHTUPOBAHHOTO
rocyapcTBEHHOrO CTPOMUTENIbCTBA MPU YCI0BUU
NOCTOAHHOIO OTKPbITOro MOANTUYECKOTO Ananora
B 06LLECTBE O TOM, KaKMe LEHHOCTU AOJIKHbI HAXo-
ONTbCA NOA KOHCTUTYLMOHHOM 3aLLUTOMN.

Monaraem, 4To AePUHNLNA KOHCTUTYLLUOHHOTO
NaTpUoTU3MA, Pa3paboTKoM KOTOPOM 3aHNMANUCD
B nocneBoeHHol lfepmaHum Jonbd LLTepHbeprep,
Kapn Acnepc, a Bnocneactsum tOpren Xabepmac??,
aKTyanM3mpyeTca B TEKYLLUX YCN0BUAX. KOHCTUTY-
LUMOHHbIN NaTPMOTU3M BK/OYAET B cebA NOANTU-
YecKyto 1 obLLeyenoBeYecKyo MAEHTUYHOCTb. ITO
He 3K3a/bTMPOBAHHAA KPaMHOCTb NPEKNOHEHUA
nepeps 3aKOHOM, @ paLMOHabHaA NPUBEPIKEH-
HOCTb 3aKOHY KaK pe3ynbTaT npouecca UHTepuo-
pPV3aLUM 3aKPEenIeHHbIX B HEM HOPM M3 BHELLHEN
KaTeropmm B KaTeropmio BHYTPEHHUX yOEKAEHNN.

Camo no cebe cnepoBaHMe 3aKOHY U Bbipa-
YKEHHOEe B HEM MPaBO He ABNAKTCA rapaHTuen
cobnaeHNA NPUHLMNE PAa3yMHOCTU U cripaBes-
NnBOCTU. NpU KPUTUYECKOM OTHOLLEHUU K paay
acnektos buorpacdum HemeLKoro npasoseaa Kap-
na WmMnTTa HeNb3s He COrNacmuTbCA C BbiPaXKeHHOM
UM naeen o Tom, 4YTo 160N aAMUHUCTPATUBHbIN
3aKOH MOXHO NPEBPATUTL B MPUKA3, TEM CaMbIM
bopmanmsya NpaBo KaKk UHCTUTYT, Aenas ero uH-
CTPYMEHTOM AO0CTUMKEHMUA aHFAXKMPOBAHHbIX NO-
NMTUYECKKX uenei. MNoatomy ana dopmmnposaHusa

KY/IbTYPbl KOHCTUTYLLMOHHOTO NAaTPMOTN3MA BaXKHO
KPUTMYECKOE OCMbIC/IEHNE COAEPHKAHUA N NPaK-
TUKM NPUMEHEHMA NPaBa M 3aKOHA Ha Pa3/IUYHbIX
NCTOPUYECKMX 3Tanax UX GYHKLMOHMPOBAHMA Ha
cMcTeMaTM4YecKon ocHoBe B Xo4e obpasoBaTesib-
HOro npovecca.

Takoe nepeocmbiCNeHNe HA perynapHoi
OpraHM3oBaHHOM OCHOBE BO3MOXHO B pamKax
N3y4YeHMna Kypca Nno UCTOPUM POCCUICKOM rocy-
[ApCTBEHHOCTW. [Tonaraem, YTo KyibTypa KOHCTU-
TYUMOHHOrO naTpnoTtnama popmupyetcs yepes
NPUHATUE CBOEN MCTOPUUN. KOHCTUTYLMOHHbIN
NaTPMOTU3IM KaK CUCTEMA IPaXKAaHCKUX yoerKae-
HUA — GYHOAMEHT A1 KOHCTUTYLMOHHOIO KOH-
ceHcyca B obLLecTBe, OCHOBA U KPUTEPUN Neru-
TUMHOCTM BNACTU. MNpU 3TOM KOHCTUTYLMOHHbIN
NaTPMOTM3M HE YMCTO MNONUTUYECKAN KaTeropums,
MOCKOJIbKY KOHCONAAUMA B 06LLecTBE Ha OCHOBE
NOAUTUYECKUX NMPUHLMMNOB B PaMKax rocyaapcTea
ypeBaTa HEKOHCTPYKTUBHbLIM AeNeHMEM Ha corlac-
HbIX M HECOT/TaCHbIX, BbIABAEHNEM NOAJMHHOCTU
ybexKAeHNN KaK KpUTepUs rparkgaHCcKon «BepHO-
CTU».

CTeneHb NPMBEPIKEHHOCTU, MPOYHOCTb YO EXK-
AEHHOCTU B AeMCTBEHHOCTU NPABOBbIX HOPM KaK
Heobxoanmoe ycnosue aasa GopMUPOBAHNA KOH-
CTUTYLLMOHHOIO MNAaTPUOTU3MA 3aBUCAT OT C/IOXKMB-
Lerocs B rocyZ,apcTBe OTHOLWEHMS K MHCTUTYTam
ny6AMYHON BNACTM U FpaXKaaHCKOro obuiecTsa,
CNefoBaHMA NPUOPUTETY NPAB IMYHOCTU NPU pas-
peLleHnn pasInYHbIX KOHOAMKTHBIX CUTYaLLM U
OpraHunsaLmm CoLMaNbHOM KU3HWN B LENOM.

BbicoK KM KOHCTUTYLMOHHOroO NaTpuoTus-
Ma KaK rpa*KgaHCKOM Maen B rocyAapcTBeHHOM
CTPOUTENLCTBE, [NTaBHOE, YTOObI 3TOT OPUEHTUP
CTan He PUTOPUKOM U 06A3aTENBHON BHELLHEN
PaMKOW, a BHYTPEHHEN KaTeropuen, onmparoLen-
cA Ha cBoboAHOE AENCTBME, NPAKTUKOM, KOTOPYIO
HabtoAAt0T U YH4ACTHUKOM KOTOPOM CTAHOBATCA
noTeHuUMa bHble HOCUTENN KOHCTUTYLMOHHOTO
naTpmMoTnama. MNostomy ycnex sToii JOKTPUHDI,
obbeauHAOLLEN TPAAULUOHHBbIE LEHHOCTU U
YHMBEpCa/ibHble KOHCTUTYLMOHHbIE OCHOBbI, 6a3u-
pyeTcsa Ha yCcnewHon NpakT1Ke paunoHaabHOro
KPUTMYECKOTO NEPEeOCMbIC/IEHUSA OQHUX U peanun-
3aumu apyrux. Nepesog B KaTeroputo ogobpse-
MOW MAE0I0rMM STON AOKTPUHBI YpEBAT TEM, YTO
OHa OCTaeTCA INLLIb BHELIHEN PaMKOW, He nepenaa
B KaTEroputo BHYTPEHHEro yoexaeHus.

21 Bapyuy N. H. KOHCTUTYLMOHHbIA NAaTPUOTM3M: YeTblpe EBPONENCKNe PenHKapHaL MM U poccuiickan Bepcus.

M. : leno PAHXuIC, 2018. C. 12-13.
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3aknyeHue

3agava Hayku, ee MMUCCUA B LLeJIOM M B paMKax
BBEAEHHOro Kypca «OCHOBbI POCCUIMCKOM rocyaap-
CTBEHHOCTM» B YaCTHOCTU — He MATU Ha nosoay Y
06LecTBEeHHOro 3aKkasa Ha NpocTble OTBETbI, 00b-
ACHEHWA U YHMBEPCa/ibHble peLenTbl, OTPe3BAATb
061LlecTBeHHOCTb, BO3BPaLlaTh ee Ha No3nLUn ca-
MOAO0CTaTOYHOCTU, CO3HATEIbHOCTU U paccyanTe lb-

Lee 61aro CUTYaLMOHHOM aXKMTaLMK, BO3BpaLLATb
B KOHCTPYKTUBHOE PYCN0 apryMeHTUPOBAHHbIX
OLLeHOK, He BpocaTbCA B KPaltHOCTU HeraTMBM3Mma,
BCeonpaBAblBaloOLWEeN naeannsaumum nam 4oBosb-
HO KOHBIOHKTYPHOM MNO3ULMN KU AEACTBUTENbHO»
(y camoli HayKM MmeeTcA COOTBETCTBYHOLWMIA ONbIT
CHayasna COBETCKMX fieT, a noTom 1990-x rr.), a npwm-
OEPKMBATLCA B3BELLIEHHOW MNO3ULUUU, UHBIMM CNO-
BaMM, NoAHMMaTb 0bbiBaTeNA 40 CBOEIO YPOBHA

HOCTU, NPOTUBONOCTaBNAAA 3,£I,paBbIl7I CMbIC/T M 06-  MOHMMAHUA U OLEHOK, a He ONYyCKaTbCA A0 ero.
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MOCKOBCKUI rocyapCTBEHHbIN lOpUAMYECKUIA
yHuepcutet umenun O.E. KytadumHa (MIHOA)

r. MockBa, Poccuiickasa ®epepauma

3aMHTEPECOBaHHbIe Nnuta no uckam o BosmeLeHun
BpeAa npu oKkasaHum meanLUNuHCKUX ycnyr

Pe3stome. YuacTme 3anHTEPECOBAHHbIX UL, MO Ae/1laM O BO3MELLEHUM Bpeaa NPW OKa3aHUM MeaULLMHCKUX YCayr
3aBUCUT OT CMOPHbIX MaTePUaIbHO-NPABOBbIX OTHOLWEHWNIN N 0COBEHHOCTEN GAKTUYECKUX OTHOLLEHUA.
OCHOBHble TPYAHOCTU OTHOCUTE/IbHO UCTLLOB CBA3AHbI C BbIAB/IEHMEM 3aMHTEPECOBAHHOCTU B MCKax O BO3Me-
LLLeHUN MOopanbHOro Bpeaa. NoavepKMBaAETCs NPaKTUYECKan BaXHOCTb AeTa/In3aLMmnM MaTepmaibHO-NPaBoBOM
3aMHTEPEeCcOBAHHOCTM B YaCTU OCHOBAHWI ee BOSHUKHOBEHMA A/1A NIUL,, HAX0AALMXCA B GpaKTUUYECKMX BpayHbIX
OTHOLLEHUAX C NALMEHTOM; MAJIONIETHUX AeTeN YyMepPLUNX MaLMEHTOB; UL, OTBEYAIOWMX KPUTEPUIO «Hanu4mne
6/M3KNX CBA3EN C MALMEHTOM», B TOM YUC/E He ABNAOLNXCA POoACTBEHHUKAamMK. OBOCHOBbLIBAETCA, YTO Kpyr
L, UMEIOLMX MPABO Ha KOMMEHCcaL Mo MOPasbHOrO Bpeaa 13-3a rubenu naoga, AONKEH ONpPeaenaTbCs Cu-
TYaLMOHHO M MOXET He OTPaHNYMBATLCA POAUTENAMM pebeHKa, CoCToAWMMM B BpaKe.

CocTaB 3aMHTEPECOBaHHbIX JINL, HA CTOPOHE OTBETYMKA NPU paspeLleHnn COPOB O BO3SMELLLEHMM Bpeaa, Npuin-
HEHHOTO KM3HW UM 300POBbI0 FPAXKAaHNHA, 3aBUCUT OT CTaTyCa HOPUANYECKMX INL,, OKa3bIBAaBLUNX MeOULMH-
CKMe ycnyru.

KpUTUKyeTcs NpaKTUKa NpUBAEYEHUA B 4EN0 MeAULIUMHCKUX PAaBOTHUKOB, U3-3a AeNCTBUI KOTOPbIX MLy bl
NpUYMHeEH ywepb, B KauecTse TPETbUX JINL, HE 3aABNAOLLMX CAMOCTOATE/IbHbLIX TPe60oBaHMI Ha NpegMeT cnopa.
MpoueccyanbHble OCNIOKHEHMA U3-33 AONOJHUTENIbHOMO YYaCTHUKA B MEPBOM NpoLLecce He CO34at0T ABHOTO
npeMmyLLEecTBa B CPaBHEHUW C PACCMOTPEHMEM ABYX CNOPOB C NPOCTbIM CY6bEKTHbIM cocTaBom. OWwMnbHOYHA
M lopuanYeckn becuenbHa NpakTUKa NpMBAEYEHUA B NMPOLLecC CYObEKTOB, B KOMMETEHLMIO KOTOPbIX BXOAUT
AononHuTenbHoe druHaHCMpoBaHWe 06A3aTeNbCTB OTBETUMKA; aAAMUHUCTPATUBHO-YNPABNEHYECKOro NepcoHana
MEeANLMHCKOTO yYperKAeHMA, He MPMHUMABLLEro y4acTUA B JIeYEHUW NaLUeHTa.

KntoueBble cnoBa: MeaMLMHCKME CMOPbI; MOPa/bHbIN Bpes,; BO3MeLLeHWe Bpeaa; N1La, y4acTByoWwue B AeNne;
cnabas CTOPOHA; INYHAA CBA3b; IOPUANYECKUIA MHTEPEC; COYHaCTUE; TPETbM INLLA; perpeccHble TpeboBaHmA
Ona untnposaHma: Ctpenblosa E. I 3aMHTepecoBaHHbIe NLA MO MCKaM O BO3MELLEHWUWN Bpeaa Npu OKazaHUu
MeaNUMHCKNX ycnyr. Lex russica. 2024. T. 77. Ne 6. C. 114-125. DOI: 10.17803/1729-5920.2024.211.6.114-125

Interested Parties in Medical Malpractice Claims

Elena G. Streltsova
Kutafin Moscow State University (MSAL)
Moscow, Russian Federation

Abstract. The participation of interested persons in medical malpractice claims depends on the disputed material
and legal relations and the specifics of the actual relationship.

The main difficulties regarding the plaintiffs are related to the identification of interest in medical malpractice
claims. The practical importance of detailing the material and legal interest in terms of the grounds for its
occurrence is emphasized for persons who are in actual marital relations with the patient; young children of
deceased patients; persons who meet the criterion of «having close ties with the patient», including those who
are not relatives. It is substantiated that the circle of persons entitled to compensation for moral damage due to
fetal death should be determined situationally and may not be limited to the child’s married parents.
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3auHmepecosarHble LA NO UCKAM 0 803MeWjeHUL 8pedd NPU OKA3aHUU MeOUYUHCKUX YCTye

The interested parties on the defendant’s side in resolving disputes as to compensation for damage caused to the
life or health of a citizen depends on the status of legal entities that provided medical services.

The practice of involving medical workers in the case, due to whose actions the person was harmed, as third
parties who do not file independent claims on the subject of the dispute, is criticized. Procedural complications
due to an additional participant in the first proceeding do not create a clear advantage in comparison with the
consideration of two disputes with ordinary parties. The practice of involving in the process entities whose
competence includes additional financing of the defendant’s obligations; administrative and managerial personnel
of a medical institution who did not participate in the treatment of the patient is erroneous and legally pointless.
Keywords: medical disputes; moral damage; compensation for harm; persons involved in the case; weaker party;
personal connection; legal interest; complicity; third parties; recourse claims

Cite as: Streltsova EG. Interested Parties in Medical Malpractice Claims. Lex Russica. 2024;77(6):114-125. (In

Russ.). DOI: 10.17803/1729-5920.2024.211.6.114-125

BBepeHue

KOpranyecknin MHTepec BbICTYMNaET MaBHbIM NpU-
3HAKOM /INLA, Y4aCTBYIOLLErO B Aene, onpeaenser
ero cTaTyc B npouecce. B nckax o Bo3melLeHUmn
Bpesa Npu oKasaHUU MeanLMHCKUX YCAYT BblAB-
JIeHMEe HA/IYUA IPULANYECKOTO MHTEPECA Y KOH-
KPETHOTro CyObeKTa OC/I0KHEHO CYMMOM HaKTOPOB,
cpeam KoTopbix cama cneuudmKa He ToNbKO NpaBo-
BbIX, HO M GAKTUYECKMX OTHOLLIEHWIA, MOCYKMUBLLIMX
MOBOAOM K UCKY.

CocTaB My, KOoTopble MOryT 06paTUTbCA B
CyA, B 3aLLMTY COBCTBEHHbIX MHTEPECOB C MCKOM O
BO3MELLEHMW MOpPA/IbHOrO Bpeaa B CBA3M C OKa-
3aHMEeM MNauMeHTY HEKAYeCTBEHHOW MeaUNLMH-
CKoM nomoLm nmbo B CBA3K C ee HEOKA3aHMEM,
[0CTAaTOYHO WKMPOK. IT0: 1) naymeHnTsl; 2) Anua,
KOTOPbIM OblN NPUYMHEH MATEPUAbHBIN yLepb
M3-3a HeOKa3aHUA (HEKAYeCTBEHHOIO OKa3aHus)
MeANLMHCKOM NOMOLLN, U 3) NNLA, KOTOPbLIM Bbln
NPUYUHEH MOPAJIbHbIN yLLepb 13-33 HEOKa3aHMA
(HeKayecTBEHHOro OKa3aHMA) MeaAULMHCKON no-
MOLLM NaLMEHTY.

Yale BCEro UCTLLOM MO CNopam, BO3SHUKAIOLLLMM
Mo NOBOAY OKa3aHWA MeAULMHCKUX YCAYT, BbICTY-
naeT nauuneHT. MaumeHTbl BNpase NpeasbaABaATb
CaMblii LUMPOKUI cneKTp TpeboBaHWIA, nognexa-
LLMX 3aLLUTE: OHM MOTyT TpeboBaTb BO3MELLEHMA

KaK MaTepuanbHOro, Tak U MOpPaabHOro Bpeaa B
cooTtBeTcTBMM € § 2 . 59 TK PO, cT. 19, 84, 98 de-
AepanbHoro 3akoHa « 06 ocHoBax OXpaHbl 340pP0-
BbA rpaxkaaH B Poccuiickoin ®epepaunm»?, cr. 69
depnepanbHoro 3akoHa «06 obpalleHnn nekap-
CTBEHHbIX cpeacTs»?, cT. 31 depepanbHOro 3akoHa
«06 o0b6a3aTeNIbHOM MeANLNMHCKOM CTPaxoBaHUK B
Poccuiickoin ®epepaumnn»?, ct. 18 PegepanbHoro
3aKoHa «O npeaynpexXaeHnn pacnpocTpaHeHusn
Tyb6epkynesa B Poccuiickolnt deapepaumm»?, cr. 20
depnepanbHoro 3akoHa «O nNpeaynpexaeHUn pac-
npocTpaHeHua B Poccuiickon Peaepauunm 3abone-
BaHWA, BbI3bIBAEMOT0 BUPYCOM MMMYHoAedULUTa
yenoseka (BUY-unbekumm)»>.

Bnpouem, Kpyr 1L, MMetoLLLmnx npaso obpa-
LLLEeHWA B CyA, NO NOBOAY HapYLLUEHUs UX NPaB Npu
OKa3aHUN MeAULMHCKUX YCAYT, LUMPE U HE OrPaHu-
YMBaETCA TO/IbKO NaLUeHTaMuU.

OcHoBHaA YacTb

Mo TpeboBaHMAM O BO3MELLLEHUN MaTepPUanbHOro
BpeAa BCNeACTBME HEKAYECTBEHHOTO OKa3aHus
MeANLMHCKUX YCAYT UCTLLOM MOMKET BbICTyNaTb:
— NINLO, NONHOCTbIO UAU YAaCTUYHO PpUHAH-
cMpoBasLiee A4 NaumeHTa naaTHY MeauLUnH-
CKYI0 yCAyry, B Cy4ae ec/iv AOroBOp Ha OKasa-

1 depepanbHbIii 3aKkoH 0T 21.11.2011 Ne 323-d3 (pea,. o1 25.12.2023) «O6 ocHOBax OXpaHbl 340P0BbA rpaxaaH

B Poccuiickoi ®egepaumn» (c usm. n gon., sctyn. B cuny ¢ 05.01.2024) (3gecb 1 ganee B CTaTbe, €CAN He YKa-

3aHO MHOE, HOPMATUBHbIE LLOKYMEHTbI U MaTepuasbl cyaebHomn npakTnku npmsoaatca no ClNC «KoHcynbTaHT-

Mntocy).

depgepanbHbiii 3aKoH 0T 12.04.2010 N2 61-d3 (pea. o1 30.01.2024) «O6 06palleHUMN TIEKAaPCTBEHHbIX CPEACTBY.

3 depepanbHbIi 3akoH 0T 29.11.2010 Ne 326-®3 «O6 ob6A3aTeNIbHOM MEAMLMHCKOM CTpaxoBaHUM B Poccuit-

ckolt ®epepaunn».

denepanbHbIii 3aKoH oT 18.06.2001 Ne 77-®3 (pes,. o1 05.12.2022) «O npefynpexaeHUn pacnpocTpaHeHua

Tybepkynesa B Poccuiickont Pegepaymm».

> depepanbHblil 3akoH oT 30.03.1995 Ne 38-03 (pea. ot 14.07.2022) «O npeaynpexaeHnM pacnpocTpaHeHus B
Poccuiickon deanepaumm 3aboneBaHms, BbI3bIBAEMOro BUPYCOM UMMYyHoaedULUMTa YenoBeka (BUY-uHpeKLmmn)».
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HME MeANUMHCKUX YCAYT BblN 3aKA0UYeH Ha ums
3TOro /InLA B MHTepecax naumeHTa. B Takom cay-
Yyae iMuo, GMHAHCMpPOBABLLEEe OKa3aHMe NAaTHOM
MeaMNLMHCKOM yCcnyru, UMeeT npaso TpeboBaTtb
BO3BPaLLEHMA BbINAaYeHHbIX AEHEXHbIX CPeacTB
BCNeACTBME HEOKA3aHWUA, HEKAYeCTBEHHOTO 6o
HEeCBOEBPEMEHHOIO OKa3aHMA YCayrn uamn copas-
MEPHOT0 YMEHbLUEHMUS LLeHbl YCAYTU, a TaKXKe
TpeboBaTb BO3MeELLEHMA YObITKOB Ha OCHOBaHUM
cT. 28 1 29 3akoHa PP «O 3awmTe npas noTpebu-
Tenei»®, n. 40-41 nocraHosneHma MNpasutens-
ctBa P® ot 11.05.2023 Ne 7367;

— /MU0, He aABAAloLLeecs NaUuMeHTOM, HO No-
Heclwee ybbITKM BCAeACTBME HEOKA3aHUA Mean-
LMHCKOM ycnyru 1nbo oKasaHuAa meanLLnMHCKOM
YC/IYTM HEHaA/ieXKallero Kayectsa naymeHTy,
BK/Il0YanA pacxoApbl Ha ero norpebeHune, Ha OCHO-
BaHWUM cT. 15, c1. 1094 K PO.

Ha cTopoHe 1cTLa BO3MOXKHO coy4acTme, KoTo-
poe, KaK NpaBu/io, bbiBaeT haKyNbTaTUBHbIM, T.€.
Heobs3aTenbHbIM. ConcTubl (Hanpumep, BAOBa
M AeTu normbluero naumeHTa) noaatoT COBMeCT-
HbIW UCK, HO KaXKabl U3 HUX MOT Obl 3aBUTb CBOE
TpeboBaHMe CaMOCTOATENbHO, B OTAE/IbHOM NpPO-
uecce. Takoro poaa coy4yactue Bbi3BaHO UCK/IOUYK-
Te/IbHO coobparkeHnsmMn yaobcTBa COBMECTHOIO
paccmoTpeHus TpeboBaHNiA.

Haunbonbluyto CNOXKHOCTb AN onpeaeneHms
UL, UMEOLWMX IPUANYECKUN MHTEPEC K MCXoay
Aena, Ha CTOpOHe UCTLUO0B NpeacTaBAAtoT Aena
0 BO3MELLEeHNN MOpPasibHOro Bpeaa BCaeacTBue
HeoKasaHMA MeAULMHCKON ycayrn 1Mbo oKkasaHuA
MeOMNLIMHCKOW YCNYru HeHaaexKallero Kayectsa
nauueHTy.

Mo TpeboBaHMAM O BO3MELLEHUN MOpasb-
HOro Bpega UCTUamm, NOMUMO NaUMeEHTa, MOTyT
BbICTYMaTb ML, UMEIOLIME C HUM JIMYHYIO CBA3b.
MyHKT 49 noctaHoBneHnA NMneHyma BepxosHoro
Cypa P® ot 15.11.2022 Ne 33 «O npaKTuKe npu-
MEHEHUA CyAaMM HOPM O KOMMEHCaUUM Mopasb-
Horo Bpeaa» (OAanee — nocraHosseHue MNneHyma
BC P® Ne 33) ycTaHaB/MBaET 3TOT KPYT A0CTaTOYHO
r'MBKOo, BKAOYAA B HEro Ys1eHo8 cemMbl Takoro na-
LMeHTa.

MN36paHHaa ¢opmMynmMpoBKa No3BONAET UHAMN-
BMAYaIM3MPOBATb COCTAB YIEHOB CEMbM B KaXKAOM

OTAEeNbHOM C/ly4yae M B 3aBUCUMOCTU OT 06CTOSA-
TENbCTB BKAKOYMTb B 3TOT COCTaB CBOMCTBEHHMKOB U
POACTBEHHUKOB HE3ABMCMMO OT CTeMNeHM PoacTBa.
YunTbiBas, 4TO NOHATME «UYNEH CEMbU» B Pa3HbIX
3aKOHOZATeNbHbIX aKTax MMeeT Pas/inyHblii 06b-
em, Hanbonee 6AM3KNUM ByaeT onpeaeneHue yne-
HOB CeMbM, yCTaHaBANBAEMOE CEMENHbIM 3aKOHO-
natenbctBom. Ctatba 2 CK PP oTHOCUT K yneHam
cemMbu cynpyros, poauTenei n getei (yCbiIHOBU-
Tenel 1 yCbIHOBNEHHbIX), OTYMMa, Mayexy, NacbliH-
KoB 1 nagyepu, (ct. 97 CK P®D), bpaTbes n cectep
(cT. 93 CK P®), peaywek, 6abylweKk u BHYKOB
(cT. 94, 95 CK P®), a TaKkXke AuL, OCyLLECTBAABLINX
dbaKTUYecKoe BOCNUTAHME U COAEPKAHME HECOBEP-
LeHHoneTHUx aetel (cT. 96 CK PO).

Tem He MeHee 3TUMM KaTeropusamm 3anHTepe-
COBaHHbIX /INL, COCTaB CyHObEKTOB, KOTOPbLIX NOTEH-
LMaNbHO MOXHO OTHECTU K «4Y/IeHamM CEMbUY», He
ncuyepnbiBaeTcs.

B oTHOLWEHUN POACTBEHHUKOB APYrnx cTene-
Hel poACTBa 3aKOH He AaeT NPAMbIX YKa3aHUN.
Ho, Hanpumep, KacaTenbHO MHOMN KaTeropum
Oen, Tak¥Ke TeCHO CBA3aHHOM C cemelHbIMU OT-
HOLWEeHUsAMKN, — CNOPOB O NpaBe Ha obuieHne C
pebeHKOM 1 TpeboBaHUN BO3MELLLEHMA MOpPasib-
HOro BpeZa 13-3a BOCMPenATCTBOBAaHWUS STOMY —
A. M. dpaeneBckuit nonaraert, 4To «TpeboBaHMe 0O
KOMMeHcauMmM MopanbHOro Bpeaa MOXKeT npeab-
ABUTb POACTBEHHMK Nt0bOI CTeneHn poacTsa, Npu
3TOM Ha Hero Bo3/araeTca 6pema A0Ka3bIBAHMA
¢daKTa cBoero poAcTea C HECOBEPLUEHHONETHUM
pebeHKom 1 daKTa HeNpaBOMEPHOro BocnpenaT-
CTBOBaHMA poauTenei obueH1io poacTBEHHUKA
C Takum pebeHKOM. B ncKe 0 KomneHcaunm mo-
pasbHOro Bpeaa A0/KHO ObITb OTKazaHo, ecnu
poauTenu pebeHKa AOKaxKyT, 4To obLLeHME C poa-
CTBEHHMKOM NPOTUBOPEUUT MHTEpecam pebeHKa
WU ero KenaHuto. Mpu onpegeneHnn pasmepa
KOMMeHcaL MM MOpanbHOro Bpeaa B KayecTse 3a-
CNYMKUBAOLLNX BHUMAHUA 0BCTOATENBCTB A0/K-
Hbl YYNTbIBATbCA, B YaCTHOCTU, CTEMNEHb POACTBA
MeXay HecoBepLeHHONEeTHUM pebeHKoM U ero
POACTBEHHUKOM, UCTOPUA Pa3BUTUA OTHOLLEHUI
MeXay HAMK 1 ap.»8.

Ewe 60nee CNoXKHOM, HO HE MeHee aKTyalb-
HOW ABAsieTcs Npobaema BO3MELLEHMNA MOpPasib-

6 3akoH P® oT 07.02.1992 Ne 2300-I (pea. ot 04.08.2023) «O 3awuTe npas notpebutenei».

7 NMocraHosneHue MpasuTenbctea PP ot 11.05.2023 Ne 736 «0O6 yTeepaeHun MpaBun npesocTaBieHna me-
OVNUMHCKMMM OpPraHU3aLmMaMM NAATHbIX MeAULLMHCKUX YCAYT, BHECEHUN U3MEHEHUI B HEKOTOpble aKTbl Mpa-
BMTeNbCTBa Poccuiickolt ®epepaunn 1 NpusHaHUM yTPATUBLLMM CUAY NOCTaHOBAeHUA MpasuTenbcTBa Poc-

cuiicko Peaepaumm ot 04.10.2012 Ne 1006».

8  3Jpdenesckuli A. O CBOMCTBEHHMKAX M Aa/IbHUX POACTBEHHMKAX B rpa)JaHcKom u cemeiHom npase // CMNC

«KoHcynbTanTMAoc». 2021.
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30UHm€p€C060HHbI€ JIuya no uckam o so3meueHuu 3[7@50 npu okasasuu MeaUl,{UH(KUX}/CﬂyZ

HOro BpeJa NnLam, He CBA3aHHbIX POACTBOM U
MPY 3TOM HaXxO4ALLMXCA C MALMEHTOM B CEMEMHbIX
OTHOLUEHMUSIX.

Yale BCero K HUM MOXKHO OTHECTU InL, Co-
CTOALLMX B paKTUYECKUX BpayHbIX OTHOLIEHUAX, B
TOM uncne paHee pa3BeAeHHbIX Cynpyros’, a Tak-
K€ OMNeKyHOB M noneyntenen naumeHTta. Ho Kpyr
TaKWUX NILL, TOPA3A0 LWMPE: }KU3Hb AOCTAaTOYHO MHO-
roobpasHa, U cemeiHble OTHOLLEHMA BO3HUKAIOT
B CaMblIX Pa3HbIX BapnaHTax. ITO MoOryT 6bITb po-
auTenu bbiBLLEro cynpyra; UXAMBEHLbl, BOObLLe
HMKaK He CBsi3aHHble y3aMW POACTBA, HO B CUAY
Ye/I0BEYECKUX OTHOLLIEHUI U AOTUX COBMECTHbIX
NIeT NPoXMBaHUA BOCNPUHMMAtOLWME cebsa Kak
YyfneHbl egMHON cembu, U T.4. Mpn 3TOM B HacTosA-
Lee Bpems cyaebHas npakTnKa He BbipaboTana
eZINHOro NoAxoAa K BK/IIOYEHMIO B KPYT Y/1eHOB
cembM Takux aunu. Hanpumep, Btopon Kaccaum-
OHHbIN cy 0b6LLen LPUCANKLNMK, NOAAEePKUBAA
NO3MLMIO HUMKECTOALWMX CYA0B, YKa3as, YTo «BBU-
Ay TOro, 4To AelCTByloLLee 3aKOHOAaTEeNbCTBO He
COAEPKUT HOPM O KOMMEHCALMN MOPabHOIO
Bpeda /iMuam, COCTOSIBLUMM B GaKTUYECKMX bpay-
HbIX OTHOLUEHMAX C YMEPLINUM NINLOM, OTCYTCTBYIOT
npaBoBble OCHOBAHWSA A/1A YA0BNETBOPEHMUA Tpe-
60BaHWI A. 0 B3bICKAHUWM KOMMNEHCALUM MOpab-
Horo spega»®.

Bnpouem, 3TOT Ke cya, paccmaTpuBas 3aKOH-
HOCTb MOCTaHOBNAEHWNIA HUMKECTOALWMX CYA0B MO
APYromy geny, He c4en He3aKOHHbIM BbiBOZA, CyAa
nepBoM MHCTAHLUMM O TOM, YTO KHECOCTOATE/bHbI
00BOAbl OTBETYMKA B TOM YaCTU, YTO UCTLy A. He-
06X0AMMO B KOMMEHCALUMKU MOpPanbHOro Bpeaa
OTKa3aTb, MOCKOJIbKY OHa He cocTosANa B bpake C
ymepLimm B., yKasaBs, 4To cornacHo nosicHeHui b.
OHa 6onee 20 neT HaxoAuAacb ¢ ymepwunm B. B
daKTMyeckmx 6payHbIX OTHOLIEHUAX, BENa C HUM
COBMECTHOE X03ACTBO, @ COMMAacHO NOSCHEeHUM’
aoyepu — uctua . sce 6an3KMe U PoaCTBEH-
HUKM B. 3HaNu Ha npoTaxeHun 6onee 20 net un
BOCMPUHMMA/IN ee KaK Cynpyry, NOCKONbKY OHMU
OEVCTBUTENbHO MPOXKMUBAIM Ha MPOTAXKEHUN ANU-
Te/IbHOro BpeMeHU 0fHOMN cembein» i,

Mo HeKoTOpbIM TpeboBaHUAM, CBA3AHHbIM C
BO3MellleHMeM MOpanbHOro Bpeaa, BaxkHa AeTa-
IN3aums 3aUHTEPEeCOBAaHHOCTM B MaTepuasibHO-
NMpPaBOBOM CMbIC/1€ B YAaCTU OCHOBaHWUI ee BO3-

HUKHOBEeHMA. Tak, B TpeboBaHMAX O BO3MELLLEHUN
MOpasnbHOro Bpeaa, NPUYMHEHHOro NoTepel nao-
[a, BKOYanA UCKM, BbITEKAlOLWWME M3 NPOBEAEHUSA
npoueayp KO, BbiABAAETCA ABOWHAA CBA3b ANA
MCTLA: KaK NaluMeHTa U Kak MaTepun HepOXKaeH-
Horo pebeHKa. 3Ta cBA3b B CyAebHbIX pelueHmax
BblparkaeTcsi Kak KOCBEHHO, KOrga B HUX YKasbl-
BaeTcs Ha «pM3NYECKMEe U HPABCTBEHHbIE CTpa-
AaHua», Tak 1 npamo. B nocnegHem cnyyae cyapbl
OTMeYaloT pasiMuma B NPUYMHAX MOPaASbHOrO
Bpena. B cynebHoM NpaKkTMKe HepeaKu ciydau,
Koraa CyA B3bICKMBaET B MHTEpecax UCTULLbI KOM-
neHcaumMio MopanbHOro Bpeaa, NPUYMHEHHOrO
e/l KaK nauMeHTKe, HO OTKa3biBaeT B KOMMEHCca-
LMW MOpPasibHOIo Bpeaa Kak MmaTepu ymepLuero
B Xo4e poaoB unm 6epemeHHOCTU pebeHKa, He
yCMaTpu1Bas CBA3N MeXKay OWMB0oYHbIMKN AeCT-
BUAMMN MeOULMHCKOTO NepcoHana u cMmepTblo
nocnegHero. [loctaTo4HO TUMUYHOM ABAAETCA
npaBoBas NO3ULMA, BbiparkeHHana cieayowmm
obpaszom: «Cya ncxogmun U3 TOro, YTo HECMOTPSA Ha
OTCYTCTBME OBCTOATENBCTB, YKa3biBAOLWMX Ha PaKT
Ha/IMYMA NPUYNHHO-CNEACTBEHHOM CBA3N MEXAY
OeNcTBUAMKN COTPYyaAHUKOB “fopoacKkon poaunb-
Hbl 4om” 1 HacTynuBwen cmepTbio naoga K. I,
MMeIUCb HeZ0CTaTKM MO OKa3aHMI0 MeANLMHCKOM
NMOMOLLM, B CBA3M C YEM MpPULLEN K BbIBOAY O BO3-
NOXKEeHUM 0653aHHOCTM Ha OTBETYMKA MO KOMMEH-
cauum mopanbHoro speaa»*?,

CnefyeT OTMETUTb, YTO 3TOT NOAXOL — pa3ge-
JIeHne OCHOBaHUM MOpanbHOro Bpeaa — Heob-
OCHOBAHHO He MPUMEHAETCA K OCTa/IbHbIM IMLAM,
KOTOpbIe TaK}Ke MMEeOT MPaBo BbICTyNaTb B Kaye-
CTBE WCTLLOB MO AeNlam O BO3MeLLEeHUM MOPaJIbHO-
ro Bpesa, nocnenoBasLUero us-3a rubenu pebex-
Ka U cTpaZaHuii porkeHuubl. Booblue B TeKyLen
cyaebHoM NpakTUKe coy4YacTre Nno TaKMm UCKam
He pacnpocTpaHeHO: B OCHOBHOM MCKU O BO3-
MeLLLEHUN MOopaabHOro Bpesga, nocaea0BaBLLEro
n3-3a NpepbiBaHUA BepeMeHHOCTU UK Heyaau-
HbIX POAOB, MPEeAbABAAIOTCA TO/IbKO XKEHLLMHAMMU.
Mexay TeM y MyXYMH-UCTLOB MO 3TUM UCKaM eCTb
NMpaBo Ha BO3MeELLEHME MOPAZIbHOTO Bpeaa no
[BOMHON CBA3M: KaK y cynpyra, 61M3Koro yenoBeka
ONs 6epeMeHHOM KeHLWUHbI U KaK Yy 0TLa HepPOX-
AeHHoro pebeHka. ObbI4HO cyabl yA0BAETBOPSAIOT
TpeboBaHMs B OTHOLEHMN MOpPabHOIoO Bpeaa,

9 Onpegenenune KoHctutyumoHHoro Cyaa PO ot 23.12.2014 Ne 2947-0 «06 oTKase B. NPUHATUM K paccMoTpe-
HUIO Xanobbl rpaxkpaHkm CamcoHoBoW Hagexabl EBCcTadbeBHbI Ha HapyLUEHWE ee KOHCTUTYLIMOHHbIX NpaB
nyHKTOM 2 cTaTbn 10 CemeliHoro Kogekca Poccuiickon degepaumm».

10 OnpepeneHne Btoporo KaccaLmoHHOro cyaa obuel pucankumm ot 17.02.2022 no aeny Ne 88-1685/2022.

1 OnpepeneHune BToporo KaccaumoHHOro cyaa obueit opucankumm ot 14.02.2023 no geny Ne 88-3015/2023.

12 Onpepenerue MepBoro KaccauMOHHOrO cyaa obuen opucamkummn ot 04.04.2023 Ne 88-9432/2023.
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nocnefoBaBLLUEro U3-3a HeCOCTOABLUEroCcs OTLOB-
cTBa. TaK, NPUHUMan pelleHmne B yA0BNeTBOPEHUN
NCKOBbIX TpeboBaHWIA, CyA, YKa3a, YTo KBUHOBHbI-
MW OeACTBUAMM OTBETYMKA UCTLAM, OXKMAABLINM
POXKaeHUs pebeHKa, NpUYMHEH MOPabHbIN Bpes,
B BUAE HPABCTBEHHbIX CTPaAaHuin, obycnoBeH-
HbIX HE4OCTUMKEHNEM 3aNaHUPOBAHHOTO pPe3y/b-
TaTa (porKAeHue }KNBOro pebeHKa), HapyLleHnem
npas MUCTLOB Ha MaTEPMHCTBO U OTLIOBCTBO B OTHO-
LeHUn gaHHoro pebeHKa, Ha obnagaHnem poa-
CTBEHHbIMM M CEMENHBIMM CBA3AMM C HUM» 3, BTo-
POV acneKkT MOpasibHOro Bpefa — HPaBCTBEHHbIe
CTpafaHua 13-3a 6M3KOro YesioBeKka — cygamu
He paccmaTpuBaeTcs.

Mexay TeMm B cay4danx, Korga cyd npuxoauT
K BbIBOAY 06 OTCYTCTBUMN CBA3UN MEXKAY CMEPTbIO
pebeHKa 1 AeNCTBUAMU MeAULIMHCKOro Nepco-
Hana, Cynpyr *KeHLWMHbl, KOTOPOM Oblla OKasaHa
MeAMUMHCKanA YCayra HeHaaexalllero Kayecrsa,
COXpaHAEeT BO3MOXHOCTb TpeboBaTh BO3MELLEHMUSA
eMy MopasibHOro Bpeaa, Noc/eA0BaBLLero 1us-3a
CTpagaHuii bamskoro Yenoseka. MNpeacraBnseTcs,
YTO NPaKTMUYECKM BaXKHO pa3aensaTtb Asa Tpebo-
BaHMA, BblAENAA B MCKOBOM 3aABIEHUN Kaxkgoe
OCHOBaHWe OTae/IbHO, MOTUBMPYA UX ocobo. B Ta-
KOM C/ly4ae, ec/iv CyZ, BbIABUT OTCYTCTBUE NPAMOA
NMB0 KOCBEHHOW CBA3M HeHaA/1eXKallero okasaHus
MeAMLMNHCKUX YCNYT C NoTepei 6epemMeHHOCTH,
HO YCTaHOBUT Ha/inune oWnBOK OKasaHna meam-
LUHCKUX YC/IYT B OTHOLIEHUW MaLMEHTKM, Cynpyr
EeHLWMHbI A0KEH MMETb NPaBO Ha KOMMeHca-
LMI0 MOPabHOro Bpeaa no BTOPOMY OCHOBaHMUIO.
3ameTum TaK¥Ke, 4yTo nogobHas aeTanmnsaums Tpe-
6oBaHUI LenecoobpasHa B YacTU AOKa3biBaHUA
no3nuMK UCTLA: B Cly4ae 060CHOBAHMA NPUYMHE-
HUA Bpeaa maTepu pebeHKa BONPOC BO3MeLLeHNA
ywepba 13-3a notepn 6epemeHHOCTN MOMKHO A0-
Ka3blBaTb NOCPEACTBOM NPUMEHEHUS LOKTPUHbI
«yTpaThl WaHca»,

B 0cobyto rpynny MoKHO BblAeANUTb UCKKU OT-
OB, He cocToALlLMX B BpaKe, No TpeboBaHUAM O
BO3MeELLLEHMM MOpPasbHOIO Bpeaa B CBA3U C rmbe-
Nblo NN0Aa. B peayaiumx cnyyaax COBMeCTHOTO
npeabasAeHMA UCKOB O BO3MELLL.EHUM MOopab-
HOro Bpeaa nnLamu, He cocToABLNMMU B Bpake,
Cy4, B LE/IOM He UCKYasa TaKo BO3MOMKHOCTHU
abCTpaKTHO, KOHKPeTHble TpeboBaHMA, KaK npa-

BWU/I0, HE YA0B/ETBOPSET, CCbINASACh, HANpPUMep,
Ha OTCYTCTBME NMPAMOWN UIN KOCBEHHOM MPUYMH-
HO-CNeACTBEHHOM CBA3W MeXKAy «aHTeHaTa/lbHOM
rmbenbio Nnoaa U HeJoCTaTKaMKM OKasaHMA meau-
LMHCKOM MOMOLM, A0NYLLEHHbIMU PabOTHUKaMM
KNMHMYECKOM 60M1bHULbIN Y.

B npuBogMMOM Npumepe cyz B3biCKas Mopasib-
HbIM yuwep6b B NoNb3y KEHLWMHbI, NOTEPSABLUEN
pebeHKa, yKa3as, UTO «HeJOCTaTKM OKa3aHMA me-
OVNLMHCKOW MOMOLLM B BUAE HEMOMHOIo ob6bema
obcnenoBaHuii B nepmog ambynatopHoro Habto-
OEHUS UCTULbI HE OKa3a/InM HEeraTUBHOTO BAUAHUSA
Ha ee COCTOsiHMEe M He cnocobCcTBOBaNM HACTyN-
NleHunto HebnaronpuATHOIO NCXo4a, MeXAay Aony-
LEHHbIMW Heg0CTaTKaMM OKa3aHUA MeANLNHCKON
NMOMOLLM M NpepbiBaHNEM BepeMeHHOCTM NPAMON
WU KOCBEHHOM NPUYMHHO-CNeACTBEHHOW CBA3U He
MMeeTcs, MO3TOMY CyA NePBON MHCTAHLMK NPULLIEN
K BbIBOZY, YTO AOMNYLLEHHbIE NPU OKa3aHUM UCTULLE
MeANLUMHCKON NOMOLLM HEeAOCTaTKU CBUAETENb-
CTBYIOT O Ha/IMYNKU OCHOBaAHMUI A8 B3bICKAHUA B
ee NoNb3y KOMMEeHcaLyM MOpanbHOro Bpeaa»®,

OcobeHHOCTb M3/10MKeHUA cyaebHOoro peleHuns
no AaHHOMY Aeny He AAaeT BO3MOMKHOCTU YCTaHo-
BWUTb, KAk COUCTLIOM bBbl/i1 3anaB/ieHbl TpeboBaHMUA
0 B3bICKaHMW MOpaNbHOIo Bpega — no AByM OcC-
HOBaHMAM (MOpanbHbI Bpes, Nociea0BaBLUMiA B
CBA3U C NpepbiBaHNEM BepeMeHHOCTH, U Mopasib-
HbI Bpen, Noc/ieAoBaBLIMIA B CBA3M C OLUMOKamm
B OKa3aHWM MeAULMHCKON NMOMOLLN KEHLLUHE,
C KOTOPOW coucTel, Haxoaunacsa B pakTUYECKUX
6payHbIX OTHOWEHUAX) NMBO NO OAHOMY U3 HUX,
WAN OHU B LE/IOM He Bblaenanncb. Paktmyeckas un
NpaBoBas apryMmeHTaums AaHHOTO Aefa BbiCTpau-
BaeTCsA BOKPYr MOpasbHOro Bpeaa, nocnenoBas-
Lero ns-3a nNpepbiBaHUs 6epemMeHHOCTH, HO B
OTHOLLEHWM COUCTLA B PELLUEHUM CYa He OTparKaeT
OTAE/IbHO BOMPOC Ha/IMYMa MOpasibHOro Bpeaa,
HACTYNMBLUEro M3-3a CTPagaHWNM }KEHLLNHbI, KO-
TOPOM MeAMLMHCKan NOMOLLb 6bla OKasaHa ¢
owmbkamu. MNpeacraBaseTcs, YTO TOYHO TaK e,
KaK CYNpyr XeHLWWHbI-NaLNeHTKU, MY¥XKUYNHA, Ha-
XOOALWMMNCA C NaunMeHTKon B paKkTuyeckmx bpau-
HbIX OTHOLUEHUAX, MMEET NPaBO Ha BO3MELLEHUE
MOpa/ibHOro Bpe/a, nocaeaoBaBLIEro Us-3a crTpa-
OaHUI BNM3KOro YesioBeKa, ecim 06oCHYeT B cyae
COOTBETCTBYHOLLYIO 6/N3KYIO CBA3b.

13 Cm. aHaNorMuHyo No3uumMIo B anenaumMoHHom onpeaeneHnn Tambosckoro obaactHoro cyga ot 22.10.2018

no aeny Ne 33-3799/2018.
14

MoppobHee 0 AOKTpUHE cM.: Muxalinos B. C. KoHuenuua ¢akTUYeckoi NPUYMHHOM CBA3U U HEKOTOopble Npo-

61emMbl ee NpumeHeHus // BeCTHUK rpaxaaHckoro npasa. 2018. T. 18. Ne 3. C. 103-161.
15 OnpepeneHune BocbMOro KaccauMoHHOro cyaa obuieit topucamKkumm ot 25.04.2023 Ne 88-9008/2023.
16 OnpepeneHne BocbMOro KaccaumoHHOro cyaa obieit opucamkumm ot 25.04.2023 Ne 88-9008/2023.
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CrpenbuoBa k. T.

30UHm€p€C060HHbI€ JIuya no uckam o so3meueHuu 3[7@50 npu okasasuu MeaUl,{UH(KUX}/CﬂyZ

CnenyeTt OTMETUTb, YTO MPAKTUKE N3BECTHbI
CNy4yau, Korga C UCKamMM O BO3MELLLEHUN MOpPaJib-
HOro Bpesa, CBA3aHHOro ¢ rmbenbio naoga, ob-
palLatoTCA HE TONbKO OTLbl, HO U UHble 6AU3KKNe
nnua 6epeMeHHON KeHWKHbl. Ha Haw B3rnag,
camo TpeboBaHWe B Nogo06HbIX CaAyyYaax gony-
CTUMO, €C/IM OHO B NMOJIHOM Mepe COOTBETCTBYeT
nonoxkeHnam K P® n nosmumm NneHyma BC PO,
KOTOpble yCTaHaB/NMBAOT A5 AaHHbIX 3aUHTepe-
COBaHHbIX UL, KpUTEpUU, 0bcyKaaBLLIMECs Bbllle
(uneH cembu, 6n3KMe cBA3K). TaKUM BIN3KMUM
POACTBEHHUKOM MOXKET BbICTYMNaTb MaTb, 6abyLuKa
n T.4. MpeactaBaaeTcs, YTo NPU YKa3aHHbIX UCKax
MOpPafbHbIN Bpes, B OTIMYME OT Bpeaa, Npuymn-
HeHHoro oTuy pebeHKa (nnopa), A4ONKEH B3bICKU-
BaTbCA /INLLb NO OCHOBaHUIO 6/1M3KOM CBA3M UCTLA
c 6epeMeHHOM XKeHLMHOM, a He Mo CBA3M MCTUaA C
pebeHKkom. OgHaKo cyaebHan npakTUKa MAET No
HEeBepHOMY, Ha Hal B3rnsa4, NyTU M OTKasbiBaeT
B YA0B/IETBOPEHUN TpeboBaHNI O BO3MELLEHUN
MOPpanbHOro Bpeaa B TaKMUX Cay4yasx.

Tak, MmaTb U J04Yb NPeabABUAN COBMECTHbIN
WCK O BO3MELLLEHMN MOPaNbHOro Bpeaa B CBA3U
c rnbenblo naoga, HacTyNUBLLEN OT OCTPOI BHY-
TpUyTpobHOM acdukcnm, obycnoBaeHHOM OCT-
PbIM HapyLlEHMEM MATOYHO-NALLEHTapHO-M0-
[0BOro KpoBoobpalleHns Ha poHe XPOHUYECKoM
nnaueHTapHol HegocTaTouyHOCTU. OTKasbiBas
B YA0BNE€TBOPEHUN TPebOBaHU B OTHOLLIEHUN
MaTepw, cya NPU3Ha, YTo JoYEPU MeAMULIMHCKAnA
nomolub bbl1a OKasaHa ¢ gedbeKkTamu, BKAOYasA
NMOCTaHOBKY HEBEPHOro AnarHosa. Mpu sTom cya
yKasa/, 4To MaTb «B paccMaTpuBaemMom crnope
HenocpeacTBEHHO NOTpebuTenem MeanLMHCKUX
YCNyr He siBAANach, y cyga He MMesloCb OCHOBa-
HUIA N ANA KOMMEeHcaunumM MopanbHOro Bpeaa
MaTepu Ha ocHoBaHMK cT. 151 K P®, nocKkonbKy
maTb 060cHOBaNa cBOM TpeboBaHUA HPABCTBEH-
HbIMW CTPaZAHUAMM B CBSI3U C NOTepen ee poaHOM
fouepblo pebeHka B monogom sospacte»t’. Kak
npeacTaBAsieTcs, B aHaM3MPYEMOM efie Cyabl
BCEX MHCTAHLMIM AONYCTUAM NOCAeA0BaTENbHYIO
OLUMOKY, NPSIMO YBA3aB BO3HMKHOBEHME MOPaJib-
HOro BpeJa C yC/IOBMEM HENocpeacTBEHHOrO No-
Nly4eHUa MeauLUNHCKON yenyrn. Mexay Tem, Kak
cnpaBea/IMBO YKa3blBas0Cb B O4HOM M3 MCKOBbIX
3anB/IEHUIN, NOAAHHOM, BNPOYEM, TO/IbKO OAHUM
NUCTLOM, «POXKAEHUE MepTBoro pebeHkKa npuyn-
HWMO UCTULE rMybOoKMe HPaBCTBEHHbIE CTpadaHus,

CKa3a/10Cb Ha NCUXMYECKOM COCTOSSHUM BCEW Cce-
Mbu»'8, Monaraem, 4To Kpyr L, MMeILLMX NPaBo
Ha KOMMNEHCALMIO MOPaAbHOIo Bpeaa M3-3a rmbe-
M NNoAa, AOMIKEH ONPeaenaTbCs CUTYaLLMOHHO U
MOXKET HE OTPaHNYMBATLCA POAMUTENAMM pebeHKa,
cocToawmMmn B bpake.

CoBcem 0cobblIli cnyyald npeacTaBaseT obpat-
HasA CUTyaumMsa — NpaBo Ha BO3MELLEHWE MOPASIb-
HOro Bpeaa pebeHKy KeHLWMHbI, ymepLuen B Xoae
pPOAOB N3-3a OLINOKKN Bpayen.

C To4YKkM 3peHuna n. 49 noctaHoBneHUA [TheHy-
ma BC P® Ne 33, yToyHstoLWEero obuime nosoxe-
HWUA MPUMEHUTENIbHO K OTHOLIEHUAM, BOSHUKLLMM
BC/IeACTBME HEOKA3aHUA UM HEKAYEeCTBEHHOTO
OKa3aHUA MeAMULMHCKUX YCAYT, MOPasibHbI Bpes,
OOJ/IKEH BbIpaXKaTbCA B MPAMbIX NOC/EACTBUAX,
BbIPaKEeHHbIX «B YaCTHOCTU, B 3abo0/1eBaHUM, Nepe-
HeceHHOM B pe3y/ibTaTe HPABCTBEHHbIX CTpaaa-
HW B CBA3M C yTPaTOM POACTBEHHMKA BCeACTBME
HEeKayeCcTBEHHOrO OKa3aHWA MeAULMHCKON NOMO-
LM, NeperKMBaAHMAX MO NOBOAY HEAOOLEHKN CO
CTOPOHbI MEAULIMHCKMX PAaBOTHMKOB TAXKECTU €ro
COCTOAHMUA, HENPABUIbHOIO YCTAHOB/IEHUA AMUa-
rHo3a 3ab6oneBaHUA, HENPUHATUS BCEX BO3MOXK-
HbIX Mep 4/1A OKa3aHMA NauMeHTy HeobxoaMmoi
N CBOEBPEMEHHOW MOMOLLM, KOTopasa Moraa 6bl
No3BO/IUTb M36exaTb HebNAronpUATHOIO UCX0Aa,
nepexuBaHmax, 0bycn0BAEHHbIX HabatoAeHMEM
33 ero CTpagaHMAMU UIN OCO3HAHMEM TOro 06-
CTOATENbCTBA, YTO BAN3KOrO YesnoBeEKA MOXKHO
6b1210 6bl CNACTU OKa3aHUeM Hagnexkalen meam-
LLMHCKOM NMomMoLLuU».

JTa popmynMpoOBKa NpeanosaraeT ABHOE U
6e3yc/10BHOE OCO3HaHWEe NMLOM CBOUX CTpaaa-
HWI, NoCNea0BaBLUNX U3-3a CTPAAAHUIN 6AN3KOTO
eMy YyenoBekKa.

Mexay Tem AaHHOe ycnoBue, yCTaHaBAU-
Baemoe 3aKOHOM, He Bcerga noggepkmpaerca
cypebHol npakTukon. Hanpumep, B gene o B3bl-
CKaHMM MOpPanbHOro Bpeaa BCAeACTBME CMEPTH
YKEHLLMHbI, He cocTonABLLEN B BpaKe, 6blno ycTa-
HOBJ/IEHO, YTO «/[l., COBMECTHbIA MaNONETHUI pe-
6eHoK 1cTua K. n ymepLuen KeHLWnHbl, He 3HaeT
0 CBOEW BUONOTNYECKON MaTepw, BUAMUT TONIbKO ee
doTorpadumtio Aoma, B HacTosiLee BPEMS MPOXKMU-
BaeT ¢ K. 1 ero HOBOW cynpyrom, KOTopyto cYnTaeT
cBOel maTepbto. Onpeaenas pasmep KOMMNeHca-
UMM MmopasibHoro Bpeaa B cymme 450 000 pyb6. B
nonb3y K. n 850 000 py6. B nonb3y [., cyg nepsoi

7 AnennaumoHHoe onpegeneHve BepxosHoro cyaa Pecnybavku BawkoptoctaH ot 15.10.2019 Ne 33-

20253/2019.

18 AnennsumoHHoe onpeaeneHue Boarorpaackoro obnactHoro cyaa ot 10.04.2019 no aeny Ne 33-5069/2019.
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MHCTaHLMM NPUHAN BO BHUMAHME XapaKTep pusu-
YECKMX M HPaBCTBEHHbIX cTpagaHuii K. n [1.»%°.

ObpaLlaeT Ha ceba BHMMaHMe NPOTUBOPEYU-
BOCTb B MO3MLMM CYAa: B NO/b3y ManonetHero [,
CYZ, B3bICKa/l CYMMY KOMMEHCaLMN MOPanbHOro
Bpena, KoTopas NpakTMYeCcKn B ABa pasa npe-
BblLUAsa CyMMY, B3bICKaHHYO B MO/b3y COBEp-
LUEHHONETHErO /INLA, COCTOABLLErO C YMepLUEN B
baKTMUYeCKMX BpaYHbIX OTHOLWEHUAX. Mpu 3TOM cyz,
YCTAHOBWJI, YTO K MOMEHTY pacCMOTPeHUs aena
manonetHun [. o ceoeit matepu GaKTUYECKN He
3HaET 1, B OT/IMYME OT CBOErO OTL,A, HPABCTBEHHbIX
CTpaZaHuii No NoBoAYy ee CMePTU He UCMbITbIBAA U
He ucnbITbiBaeT. OTCYTCTBME HPABCTBEHHbIX CTpa-
OaHWI B Nepuog, BpeMeHu, NpeaLwecTBOBaBLLNIA
obpaleHunto B ¢y, camo no cebe He ABNANOCH
OCHOBAHMEM /15 0TKa3a B YA40BETBOPEHMM UCKA,
NMOCKO/IbKY CyZ, MOCYMUTa, YTO TaKMe CTpagaHus
BO3MOHbI B byayLuem.

MopobHoe pelleHne cyaa MOXKHO 0H6bACHUTD
TO/IbKO NpeanosioXKeHMeM 0 byayLLMX HPABCTBEH-
HbIX CTPaAaHMAX MafoNEeTHEro, KOTOpPbIi B onpe-
[le/leHHOM BO3pacTe, BO3MOXHO, Y3HAET O CMepTH
cBoeli maTepu. Mpn 3TOM HUKAKOro peasibHoOro
060CHOBAHWA B3bICKMBAEMOWM CYMMbI cya, Npu-
HMMaOLWMIN peleHne, o4eBnaHo, chopmynu-
poBaTb He MOKeT. [pexae BCero cys He MOXeT
BbISIBUTb CTEMNEeHb ByAyLMX CTPALAaHUNA U, TAKUM
06pasom, yCTaHOBUTb COPasMepPHY0 3TUM CTpasa-
HUAM KomneHcauuio. OueBUAHO, YTO, HanpUmep,
ANA 04HOro ManoneTHero MHoopmauus ob ymep-
Lein BCNeacTBME POAOB MaTeEPU MOMKET NOB/EYb
BPEMEHHOEe HapyLleHMe NPUBLIYHOIO NCUXONOTU-
yeckoro ¢oHa, a ANs APYroro ctaTb NPUYMHOMN
ONMTENbHOW genpeccumn, Tpebytowen neyeHuns.
Taknum o6pasom, Npu NOCTAHOBEHUMN PELLIEHUSA O
B3bICKAaHUM MOPANbHOTO BPeAa B MNO/b3Yy ManoneT-
Hero no 06BLEKTUBHBLIM NPUYMHAM HE MOTYT BbITb
cobnofeHbl TpeboBaHMA PA3yMHOCTU U CNpaBes-
JINBOCTM MPU B3bICKAHUW MOpPaAsibHOToO Bpeaa.
C y4eTom TOro, 4To Ha ocHoBaHuM cT. 208 TK PO
CPOK MCKOBOW AABHOCTU MO TaKMM TpeboBaHMAM
He orpaHu4eH, 3aasneHne TpeboBaHMA O B3bICKa-
HWWM MOPasIbHOIO Bpeaa B MHTEpPeCcax MaioNeTHErO
He AB/AETCA HEOBXOAMMOCTbIO B MEPUOA, KOraa OH
He MOXeT 0CO3HaBaTb 3HaYeHne onpeaeneHHbIX
CO6bITUI 1 BbIPa3nUTb CBOE OTHOLLUEHME K HUM.

Bnpouyem, 1 NONHOCTbIO UCKAOYATb NPeabaB-
NleHUe 3TUX UCKOB HelenecoobpasHo. Hanpumep,
npuv NpeabaBAeHUN UCKA B MHTEPEecax MasiofieTHe-
ro HemocpeacTBEHHO Nocne GpakTa, MOCAYKMUBLLEFO
OCHOBAHMEM BO3HWMKHOBEHMSA Npasa TpeboBaHuA,

nnbo cnycta KOpPOTKoe BpemA nocae gaHHoro
daKTa yunTbiBaeTCA TaKoe 06CTOATENbCTBO, KaK
yrpo3sa npekpawieHusa aAeATenbHOCTU MLa, OKa-
3bIBAOLLEro COOTBETCTBYHOLMNE MEeAULUNHCKNE
ycayrmn. OuesnagHo, yto cnycta 10-15 net nocne
daKTa NnpUYnHeHUA Bpesa 340P0BbI0 NPUYNHU-
TeNu Bpeaa C BbICOKOW BEPOATHOCTbIO MOTYT yiKe
NPeKpaTUTb CBOK AeATEeNbHOCTb.

YcTaHaBAMBaA pa3yMHbli 6anaHc mexkay a¢-
$EKTMBHOM 3aLLMTOM NPaB MANOAETHErO U crnpa-
Be4/IMBbIM BO3MeELLLEHMEM NMPUYMHEHHOIO emy
Bpefaa, Nonaraem, YTo B OTHOLLUEHUN KOMMEHCALNn
MOPasIbHOrO Bpeaa csiedyem peasau3osams noo-
X00, yCmaHo8s1eHHbIl 30KoHOOamesiemM 8 OMHO-
weHuu 8o3mMeweHuUs epedd, NPUYUHeHHo20 300-
pO8bIO HecosepuweHHONeMHe20, @ UMEHHO:

1) ponycTUTb NPUHATUE PELIEHWUI O KOMMEHCa-
UMM MOPasIbHOTO Bpeaa B OTHOLIEHUN MasoneT-
HUX UCXOAA U3 NPeanonoxeHuns 0b nx byayLumnx
CTpagaHuax;

2) yCTaHOBUTb NPOMEKYTOUHbBI XapaKTep pe-
LWEeHUA, AOMYCTUB BO3MOMXKHOCTb NpeabABieHUA
[0NONHUTENbHOTO TPeboBaHUA O KOMMEeHcaL M
MOpa/sibHOrO Bpeaa B Nepuoa, 0CO3HaHUA Masio-
NIETHUM CNyYMBLUErOCS;

3) ycTaHOBUTb BO3MOMKHOCTb B3bICKaHUA [0-
NMO/IHUTENIbHOTO BO3MELLLEHMA MOpPabHOIO Bpe-
4a B C/lyvae, ecnv NepBOHAYasibHO B3bICKaHHasA
CYMMa MOpasibHOro Bpeaa He byaeT ABHO COOT-
BETCTBOBATb CTEMEHW HPABCTBEHHbIX CTPaAAHMUMN
ivua, NONy4YMBLLIEro NepBOHaYasIbHY KOMMNEeHca-
LMo B ManoseTHem Bo3pacrTe.

MoaBoaa Utor obeyKAeHMI0 BONPOCA, CBA3aH-
HOro c onpeaeneHnem Kpyra noTeHLMaNbHbIX UCT-
LOB MO Aenam O BO3MELLeHWUM MOPaJIbHOro Bpeaa,
cnepyet OTMETUTb, YTO A NINLL, He ABNAIOLLMXCA
naumMeHTamm v NpeTeHAyLWMX Ha KOMNEHCALMIO
MOpPanbHOIo Bpeaa, U3 Tpex KpUTepmes, ynomu-
Haemblx B M. 49 noctaHoBeHUA MNneHyma BC PO
Ne 33, makcMmanbHO BEpPHbIM, Ha HalW B3rnag4,
ABNAETCA YC/IOBUE «BAN3KUX CBA3EN», MOCKONbKY
OHO Hanbosiee TOYHO CBA3AHO C PaKTUYECKMMM OT-
HOLIEHMAMWU MeXAy Muamu. B otanmume ot atoro
KpuUtepua, «cemerHble CBA3UY» N «POACTBEHHbIE
cBA3M» caMu no cebe asastoTca 6onee dopmanu-
30BaHHbIMM KPUTEPUAMM U MOTYT KaK COOTBET-
CTBOBATb AENCTBUTENIbHOCTM, TaK U MNOJIHOCTbIO
He OoTBeYaTb peasibHbIM 06CTOSATENbCTBAM AeNa.
CynebHana npakTUKa B LLeJIOM ollyLaeT noTpeb-
HOCTb B pasgeneHnn GopmanbHbix U GaKTUYECKNX
OTHOLLEHWUIN MeXay NALMEHTOM U IMLLOM, KOTOPO-
My 6bl1 IPUYMHEH MOpPasbHbIM Bpes, ynotpebnss

1% OnpepeneHve BocbMOro KaccaumoHHOro cyaa obuieit opucamkumm ot 16.05.2023 Ne 88-9844/2023.
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TEPMUHbI «B3aMMHas MPUBA3AHHOCTbY» U «AyLLIEB-
Has 6a130cTb»?0,

B yensax ymo4yHeHUs Kpumepusa «bau3Kux ces-
3eli» nonazaem, Ymo cyoam 661710 bbl NPaAsUIbHO
opueHmMuUpPoB8aAMbCA Ha ycaosue «ocoboli amoyuo-
HanbHOU c8A3U MexOy UCMUOM U UYOM, KOMo-
pomy bbia npuyuHeH sped 8csiedcmeue HeOKa3a-
HUA UAU HeHaodnexauje2o OKa3aHUsA MeduyUHCKUX
ycaye». IMeHHO TaKas XapaKTepucTuKa BamsKmx
CBA3Eel AB/IAETCA Kpaeyro/ibHOW Ans onpeaese-
HUA Kpyra 1L, KOTopble UMET FOPUAUYECKUIA
WMHTEpPEC BO B3bICKAHMM KOMMNEHCALMN MOpasb-
HOro Bpesa, HacTynueLlero BcieacTeme yuepba
YKU3HW 1 340POBbIO APYrOro /ML M3-3a OKa3aHuUs
MeAMLMNHCKUX YCAYT HeHaAieXKallero KavyecTsa
NM60 UX HeoKasaHua. OHa He 3aBUCKUT OT Pos-
CTBa, CBOMCTBA, COBMECTHOIO NPOXMUBAHUSA, Aaxe
YacToTbl O6LEHMA.

OTBeTYMKAMM MO Aenam, B KOTOPbIX Npeab-
ABnaeTca TpeboBaHNe 0 BO3MELLEHUM MaTepu-
a/IbHOrO M MOpPanbHOro Bpesaa, Noc/eA0BaBLIErO
M3-3a HEKAaYeCcTBEHHOro OKa3aHus (HeokasaHus)
MeOULMHCKUX YCAYT, BbICTYNAOT INLA, OKa3bl-
BaBLUME 3TM ycayru. B ceBoem 60/bLLIMHCTBE 3TO
MeAMLNHCKME OpraHM3aLmmn rocygapcTBEHHOM,
MYHULUNMNANBbHOM M YAaCTHOM CUCTEM 34paBO-
oxpaHeHuA. OgHako ropasgo 6osblie Npu pac-
CMOTPEHWUU CNOPOB, CBA3AHHbIX C OKa3aHMEM
HEeKayeCcTBEHHbIX MeAULMHCKUX YCAYT UAN UX
HeoKasaHMeM, pacnpocTpaHeHo npoueccyanb-
Hoe coy4yacTue. Hanbonee yacto coyvyactue Ha
CTOPOHE OTBETYMKA BO3HMKAET NPU y4acTUM He-
CKOJIbKMX MeANUMHCKUX OpraHn3aLmin B npolecce
OKasaHMA MeANUMHCKOM NOMOLLM, B TOM YMCae B
YC/I0BUAX Pa30PBAHHOCTM MO BPEMEHMU, @ TaKkKe
NPV NPUBAEYEHUM B MPOLLECC CTPAXOBbIX OPraHu-
3aumii. Takoe coyyacTue sBNAeTca 0b6a3aTeIbHbIM:
6e3 npuBaeYeHMA B CTaTyce COOTBETYMKOB BCEX
3aMHTepPecoBaHHbIX WL, NpoLecc byaeT cumTaTbCs
HEe3aKOHHbIM, @ PeLleHne No Aeny NoANEXKATb OT-
MeHe Mo 6e3ycnoBHbIM OCHOBaHUAM (4. 4 cT. 330
MK P®)?. NMpu sToM ocHOBaHMA 06A3aTeNbHOrO
COYYaCTMA Pa3NnYHbI.

Mpw paspeLleHnm cnopos 0 BO3MELLEHUN Bpe-
03, NPUYMHEHHOTO KU3HU UK 340POBbIO FPaX-
OaHWHA, 3HaYeHMe MeeT CTaTyC IPULNYECKOro
/MLa, OKa3blBABLUEr0 MeANLNHCKME YCAYTH.

CobCcTBEHHUK MMYLLLECTBA NPEeANPUATUA, OCHO-
BaHHOTO Ha MpaBe onepaTUBHOrO yrnpaBieHua (Ka-
3eHHoro npeanpuatus), B cuay n. 5 ct. 115 MK P
HeceT cybcuamapHyto OTBETCTBEHHOCTb NO 0653a-
TeNbCTBAaM TaKOro NpeanpuUATUA NPU HeAO0CTaTOu-
HOCTW €ro UMyLLecTBa.

B cooTtBeTcTBMM ¢ N. 3 cT. 123.21 TK PD yacT-
HOe, rocyAapCTBEHHOE UM MYHULUMNANbHOE
yyperKaeHre oTBeYaeT No CBOMM 06A3aTeIbCTBaM
HaXOAALLMMMCA B €0 PACMOPAKEHUN AEHEKHBIMU
cpeactsamu. Npu HEJOCTAaTOYHOCTU YKa3aHHbIX
OEHEXKHbIX CPeacTB cybCcMANapHYO OTBETCTBEH-
HOCTb No 06A3aTeNbCTBAM TAaKOrO yuYpexaeHns
HeceT coOb6CTBEHHMK ero nmyLiectea. B nyHkTe 10
noctaHosneHus NneHyma BC P® o1 26.01.2010
Ne 1 yKasblBaeTca, YTo, y4nTbiBas cybcuanapHbin
XapaKTep OTBETCTBEHHOCTU COBCTBEHHUKOB UMY-
LLLeCTBa YHUTAPHbIX NPEeANPUATUIN U yupexaeHU
(Korga Takas OTBETCTBEHHOCTb NpeAyCcMOTpPeEHa
3aKOHOM), cyaam cneayeT NpUBAEKaTb TaKMX COb-
CTBEHHMKOB K Y4acTUIO B flefie B Ka4ecTBe COOT-
BETYMKOB B NOPAAKE, NPesyCMOTPEHHOM YacTblo 3
cT. 40 TTIK P®»22,

Mo fenam, B KOTOPbIX K OKasaHUto ycayr 6biam
npuBaeYeHbl HECKOIbKO MEAULMHCKUX yUpe-
OEHUM, NPUBNEKAIOTCA BCE YYPEKAEHUSA, y4acT-
BOBaBLUME B MOCTAHOBKE AMArHO3a, ie4eHuu,
OKa3aHWW UHbIX MeAULIMHCKMX yCayr. Yalle Bcero
TAKOro poZa coy4acTue BO3HUKAET Npu Nnepesose
B X0 NevYeHuna naunueHTa M3 ogHoro meauumH-
CKOTO yuypexaeHus B Apyroe; Nnpu NepsmuYHOM
NMOCTaHOBKEe AMArHO3a M rocnuTann3aunm cuiamm
CKOPOM MeANUMHCKON NOMOLLM M NocaeaytoLem
JIeYEHUU B MEAMULIMHCKOM YUYpPEXAEHUN; MPU NPK-
BAEYEHUM ANA NPOBEAEHNA KOHCUIMYMA CTOPOH-
HUX CMeLnanncTos.

OwnboYHbIM ABNAETCA NPUBAEYEHME B NPO-
LeccyanbHOM CTaTyce TPEeTbero A1La, He 3aABAAK0-
LLLero CaMOCTOATENbHbIX TPeboBaHMI Ha NpeameT
cnopa, 04HOro U3 MeAULIMHCKUX yUPEXOAEHUN, B
KOTOPOM MPOXOAMNA YaCTb SIe4eHns naumneHTa. Ha-
npumep, B Aesie 0 B3bICKAHUM KOMMEHCaLMmM Mmo-
panbHoro Bpega ¢ 000 «3» 13-3a annepruyeckomn
peakLmu, nocnefoBaBLIel BCIeACTBUE OTCYTCTBUA
cbopa nepes NnpoBeAeHUEM NpoLeaypbl LOCTATOY-
HbIX JAHHbIX aHAaMHEe3a, B KAaYeCTBe TPETbEro 1L,
He 3aABAAOLWEr0 CAMOCTOATENbHbIX TPeHoBaAHW

20 OnpepeneHune YeTBepToro KaccaLMOHHOTO cyaa obuel opucamnkumm ot 06.06.2023 Ne 88-11695/2023.

21

11245/2022.
22

Cm., Hanpumep, anennsumoHHoe onpeaeneHne CaHKT-lNMetepbyprckoro ropoackoro cyaa ot 02.08.2022 Ne 33-

MoctaHosneHue MNneHyma BepxosHoro Cyaa P® ot 26.01.2010 Ne 1 «O npumeHeHUn cyaamMu rpaxKaaHCKoro

3aKOHOAATENbCTBA, PEryMPYIOLLEro OTHOLWEHUA No 0653aTeNbCTBaM BC/IeACTBME NPUUMHEHNA BPEAA HUSHM

WU 3L0POBbIO rPAXKAAHUHAN.
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MYB/IMYHOE NPABO
JUS PUBLICUM

Ha npegmert crnopa, bbina npuenedveHa LKB, Kyaa
NaUMEHTKY rOCMNTAIN3MPOBAAN C OTEKOM KBUH-
Ke?3. TpeboBaHMA NaLMEHTKOM Bblan 3aaBAEHDI
B OTHOLUEHUW O4HOr0 MeAULIMHCKOTO yupexae-
HmMa — 000 «3». LUIKb B gaHHOM gene morna yva-
CTBOBATb JINLLb B CTATyCe COOTBETYMKA, MOCKOJIbKY
Y MEANLMHCKOTO YUPEXKAEHNA MOXKET BbITb TONBKO
npAMasa OTBETCTBEHHOCTb B Ae/le 0 KOMMNeHcauum
MoOpanbHOro yuepba naumeHTy. MNpoueccyanbHoe
nonoxeHue LLIPB Kak oTBeTYMKa faBano bbl BO3-
MOXHOCTb CyAy pacrnpenenntb OTBETCTBEHHOCTb,
ecnu 6bl 6bIN YCTAaHOBNAEHbI COOTBETCTBYIOLLMNE
OCHOBaHWA, MeXay ABYMA MeAULUHCKUMUK opra-
HU3aLUAMMN.

Tem He meHee NofobHOe pelleHne — npuse-
YyeHWe B KayecTBe COOTBETUYMKA, B TOM YUC/e NO
YCMOTPEHMUIO Cyaa, — AONYCTUMO NULb B C/iyYae,
Korga AencTBMA BTOPOro U Nocnenyowmx meam-
LUHCKUX yYpEXAEHUN He CBA3AHbl C OKa3aHMEM
AanbHelLWwen NoMOoLLU, HEOBXOAMMOCTb OKa3aHuA
KOTOPOI BO3HMKNA N3-3a OLIMBOK, AONYLLEHHbIX
nepBbiM MeAULUHCKOM yypexaeHnem. Tak, B
aHaNM3UpPyeMOM Bblllie Aene Mexay rocnutanu-
3auunel Bo BTOpoe MeAULUHCKOe yYperkaeHue
W NpekpaweHnemM MeguULUHCKUX MEPONPUATUI
B MEPBOM MEAULMHCKOM yYpeXAEeHUN NPOoLIIo
6onee cyToK, a obpalleHne BO BTOPOoe MeAULLUNH-
CKOe yypexaeHne nmeno mMecto no nHUUmMaTmee
nauneHTa. O4HaKo Yalle BCero ¢y K MOMEHTY
NnoAroToOBKM Aena K cyaebHomy pa3bmpatenbeTsy
He MOoXeT AOCTOBEPHO UCKNOUYUTb BUHY BTOPOro
MeAMLMHCKOro yupexaeHua. B nogobHbix obcTos-
TeNbCTBaX CyA, AOMKEH NPUBAEKATb BCE MeANLMUH-
CKUE yyperKaeHnsa, OKa3blBaBLUME MOMOLLb NaLm-
€HTY, TO/IbKO B CTaTyce COOTBETYMKOB. Hanpumep,
TaKoe pelweHne A0MKHO MPUHUMATLCA CYAOM BO
BCeX CNy4yasx, Koraa MmeamuMHCKaa NoOMOLLb OKa-
3blBa/1aCb NAUMEHTY HECKONBbKMMWN MEAULMHCKMN-
MU y4pexaeHnAMU nocnefoBaTebHO U Henpe-
PbIBHO MAW COBMECTHO, AarKe B CAy4anX, Koraa
NnaLneHT B KayecTBe OTBETUYMKA YKa3bIBAET TONbKO
OHO MeAULMHCKOe yupexaeHue.

B cnyyae ecnu Bpen NPpUUYMHEH NauueHTy
OEeNCTBMAMM INLLA, 3aK/THOYUBLLETO AOFOBOP C Me-
OVUUHCKUM yUYpeXaeHnem ANA OKasaHuA ycayr
npwu rocnUTannsaummn U Ne4yeHnn naumeHTa (3To,
Hanpumep, MoryT 6bITb OpPraHM3aLyK, OKa3blBato-
e ycayrun TpaHCNOPTUPOBKU MaLMEHTOB, KAun-
HMHrOBble YCAYTU U T.4.), UX CTATyC B npoLuecce
3aBUCUT OT BMAA A0OTOBOPA, 3aKJAKUYEHHOTO MEXK-

Ay MeANUMHCKUM yuYperKaeHUem 1 Takol opra-
Hu3aumel. Yale Bcero nua, NpMBaeKaemble Nno
[OroBOPY C MEANLMHCKUM yYpeRaeHUem o Bbl-
NOJIHEHUM OTAENbHbIX BUAO0B PaboT 1 OKasaHuK
YCAYT, He OTHOCALLMXCA K YCyram mMeauLMHCKOro
npoounana, He MOryT BbICTyNaTb B KAYecTBe COOT-
BETYMKOB M OTBETCTBEHHOCTb 3@ HUX HECET Meau-
LMHCKOE yupexaeHue, coxpaHana 3a coboit npaso
perpecca (cT. 1081 K P®) B cnyyae, ecnu atn
OEeNCTBUA CTaNM UCTOYHUKOM NPUYMHEHMSA Bpeaa
nauMeHTy (Bonpoc uenecoobpasHoCcTU nNpuee-
YeHMA JaHHbIX UL, B NPOLECC B CTaTyce TPETbUX
/1L, He 3aABAAIOLLMX CAMOCTOATE/IbHbIX Tpebo-
BaHWI Ha NpeaMeT crnopa, 0bcyXaaeTcsa HUXe).
OfHaKo ecnun oeaTelbHOCTb UL, BbIMOAHABLUMX
oTAe/NbHble BUAbI PAabOT NpW OKasaHUM MeanLMH-
CKMX ycayr, 6blna 3acTpaxoBaHa (Yalle Bcero Ha
NPaKTUKe CTpaxyeTcs AeATeNIbHOCTb Mo NepeBo3Ke
MauueHToB), TO B KaYecTBe COOTBETUMKA A0/KHA
6bITb NPUBAEYEHA CTPAXOBan OpraHM3aumsa.

B cnyuae ecam aBTomobMb, Ha KOTOPOM nepe-
BO3M/ICA NAUUEHT, UM obopyasoBaHue, UCNONb-
3yemoe npu nevyeHny naumeHTa, NPUHAANEKNT Ha
npase cO6CTBEHHOCTM APYrOMY MLy 1 NepeaaHo
NeyebHOW opraHM3aumMm B onepaTMBHOE ynpase-
HWe, 3TO He co3haeT coy4yacTMe Ha CTOPOHEe OTBeT-
yMKa. Ha npaKkTuKe ciyyaeTca owmnboyHoe npu-
B/IeYeHMe B NpoLLecc CO6CTBEHHUKA MMYLLECTBA,
nepegasLero B onepaTMBHOE ynpasieHne TpaHc-
NOPTHOE CPeACTBO MEAMLIMHCKOM opraHusaumnm,

CToNb e oWwnbOoYHbIM ABAAETCA NPUBJEYEHME
B KauecTBe COOTBETYMKA PabOTHMKA MeAULMHCKOM
OopraHM3aUunm, BbINONHABLIErO CBOM TPYAOBbIE
GYHKLMM B MOMEHT NpUUMHeHns speaa’’.

OTBETCTBEHHOCTb NO 3aAB/eHHOMY TpeboBa-
HWUIO MOKET HECTU TO/IbKO MeAMLMHCKAn OpraHu-
3aUMA KaK NMLO, HA 3aKOHHbIX OCHOBaHWAX BNa-
OetoLLee NCTOYHMKOM MOBbILEHHOM ONacHOCTH
M ucnonbsytowee asTomobunun, obopynosaHune
MPY OCYLLECTBAEHUM TPYAOBbLIX GPYHKUMIA CBOMMU
paboTHMKamm (n. 1 cT. 1068, a63. 2 n. 1 c1. 1079
K PO).

OwmnboYHOW ABNAETCA NPAKTMKA, KOrAa B Kave-
CTBE TPETbUX /1ML, 3aABNAIOLMX CAMOCTOATE/IbHbIE
TpeboBaHUA Ha NpeaMeT cropa, NPUBIEKalTCA
cyb6beKTbl, Ybn TpeboBaHUA He BXOAAT B NpPO-
TMBOpeune c TpeboBaHMAMU UCTLA. TaK, B Aene
0 B3bICKaHWKN KOMMNEHCALMN MOPa/IbHOMO Bpeaa,
NPUYMHEHHOIO UCTLYY CMEPTbIO €ro maTtepu, no-
cnefoBaBLIEl M3-3a OLUMOOYHOrO SIeYeHus, B 410

23 AnennaumoHHoe onpegeneHune Ceepanosckoro obnactHoro cyaa ot 03.11.2023 no geny Ne 33-17758/2023.
24 AnennaumoHHoe onpegeneHune Jlinneukoro obnactHoro cyaa ot 11.04.2018 no aeny Ne 33-1210/2018.
25 AnennaumoHHoe onpeaeneHune Jiuneukoro obnactHoro cyaa ot 11.04.2018 no geny Ne 33-1210/2018.
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6b11n gonyueHbl 61UM3KME POACTBEHHUKM yMmep-
Wwen — ABa TPETbMX AMLa, 3aABAAKOWMX CaMO-
cTosATeNbHble TPeboBaHMA, NPOCA CyA, B3bICKATb
MOPaJibHbIN yuepb No OCHOBaHUAM, AHA/102UY-
HbIM OCHOBaHUAM ucmuya®®. laxe B cnyyasx, Koraa
vua, NnpeTeHaylowme Ha B3biCKaHMe MaTepuasb-
Horo ylepba nan KomneHcaL MM MopPabHOro Bpe-
[a, AeCTBYIOT B MpoLecce 04MH NPOTUB APYroro,
Hanpumep ocrnapmeas GaKT HAMUYNA MOPAJIbHbIX
CTpafaHunii, X y4actTue B NpoLecce sBASETCA Co-
yyacTMeM, NOCKObKY cam ¢aKT yA0BNETBOPEHMUA
TpeboBaHUI OAHOTO, a TaK¥Ke pa3mep B3blCKaHMUA
HUKOMM 06PA3OM He UCKNIOYAET YA0BNETBOPEHME
TpeboBaHUI APYroro 3anHTEPEeCcOBaHHOIO NLA.

B penax, cBA3aHHbIX C HEOKa3aHMeM (HeKa-
YeCcTBEHHbIM OKAa3aHUEM) MeAULMUHCKUX YCAYT,
MOTYT y4aCTBOBATb TPETbMU ML, HE 3anABAAOWME
CaMOCTOATENbHbIX TPeOOBaHMI Ha NpeaMeT crnopa
(cT. 43 TTIK P®). Hanbonee pacnpocTpaHeHHbIM
OCHOBaHMeM byaeT y4acTue TPeTbUX NL, Ha CTO-
poHe OTBETYMKA. ITOT NpoLEecCyanbHbIN CTaTyC
yauie BCEro MOryT NOAyYnUTb MegULUHCKME U
dapmaLeBTUYECKME PAabOTHUKM rocysapCTBEHHOM,
MYHULMMNANbHOM M YaCTHOW CUCTEM 34,0aBOOXPa-
HeHUA, U3-3a YbUX GAKTUUYECKUX AEUCTBUIN nnLy
ObI/1 MPUYMHEH MOPAJIbHbIA MU MaTepuasibHbIN
ywepb.

Takoro poaa npoueccyanbHoe pelleHne aBaaA-
€TCA 3aKOHHbIM, OHaKO BOMNPOC ero Lenecoobpas-
HOCTM [,OCTATOYHO cropeH. MNpaBoBOM LEenbto yya-
CTUA B NpoLLecce TPETbero nLa, He 3aABAAIOLLENO
CaMOCTOATE/IbHbIX TPeO6OBaHUI HA NpegMeT cno-
pa, ABNAETCA NpefoTBpaLleHMe HeBNaronpuATHbIX
ON1A HETO IOPUANYECKMX MOCAEACTBUIA, YTO NPeAno-
NaraeT akTUBHOE y4acTue B Aene, UCMo/b30BaHMe
BCEX NPOLLECCYabHbIX MUHCTPYMEHTOB A/1A 3aLLUTbI
cBoero npasa. TpeTbM AULA, He 3aaBAsOWME Ca-
MOCTOATENbHbIX TPeboBaHMIM Ha NpeaMeT cnopa,
obnagatoT Bcemu npaBaMu 3anHTEPECOBaHHbIX
Nnu, ykasaHHbiMmK B cT. 35 MK P®: B yacTHoCTH,
cya, paccmaTpuBatowmii eno, 0683aH OTN0KUTD
paccCMOTpEeHUE Aena, eCNn OTCYTCTBYHOT CBeAEHMA
0 HaZ/iexallleM U3BeLLEHMUM 3aUHTEPECOBAHHOIO
ML WM OH NPU3HAET NPUYUHY HEABKM Nocnes-
Hero yBaxKuTesibHoM (4. 2 cT. 167 MK P®).

[Momumo aToro, Ha ocHoBaHuu cT. 35, 320
MK P® u ap. TpeTbe MU0, He 3aaBAAlOLLEE Ca-
MOCTOSITE/IbHbIX TPebOBaHMIA Ha NpegMeT cnopa,
MMeeT NpPaBo 06rKasoBaHMA — YTO TaKKe OTpa-
YKAeTcA Ha MOMEHTE BCTYMN/IEHMA peLleHns B 3a-
KOHHYIO cuny, obLen 4nntenbHoCcTH cyaebHoro

npoLecca 1 Bbi3biBaeT A/ 3aUHTEPECOBAHHbIX
JIULL HeonpeaeneHHOCTb MPaBOBOro MNOOXKEHUA,
MOpasibHbI AUCKOMGOPT, CBA3AHHbIN C He3a-
BEpLEHHOCTbIO Aena, u 1.4. COoTBETCTBEHHO,
HOMWHa/IbHOE NpUBAEYEHME TPETLETO NMLLA, HE
3aABAAIOLLErO0 CaMOCTOATE/IbHbIX TPeboBaHMI Ha
npeAameT cnopa, npoLeccyanbHo 6ecLenbHo; Ha-
060pOT, aKTUBHOE y4YacThe TaKOro LA CNOCO6HO
NOB/MATb Ha AJIUTE/IBHOCTb M C/IOXKHOCTb PacCcMo-
TpeHuAa gena.

Kpome Toro, Heo6xoaAnMO y4nTbIBaTb Crieundu-
Ky AeN: UCTLOM BbICTYNaeT L0, KOTOPOMY Bbin
NPUYNHEH MOPaNbHbIN Bpea UM MmaTepuabHbli
ywepb BcneacTBMe HeQOCTAaTKOB KayecTBa OKasa-
HUA MeULIMHCKUX YCAyr. A B Cly4ae, eC/iv TpeTb-
UM ZILLOM, He 3aABNAIOLWMM CAaMOCTOATE/IbHbIX
TpeboBaHWI Ha NpeAMET CNopa, BbICTYMNakT opra-
HW3aL MK, OCYLLECTBAABLUNE OTAENbHbIE AENCTBUA,
He CBA3aHHble C MeAULMHCKUMWN MaHUNYAALUAMM
(Hanpumep, NPUroTOBAEHME NULLM, KOTOPOW OTPa-
BMJICA NMAUMNEHT), MeAULIMHCKNE U PpapmaLeBTU-
yeckne paboTHMKMU, U3-3@ UbUX LENCTBUI AnLy
6blN1 NPUYMHEH MOPAsbHbIN UM MaTepPUabHbIN
ywepb, nx npueaevyeHne B NpoLECC CBA3AHO C
Oyaywmm perpeccHbim TpeboBaHUEM U, TAKUM
obpasom, NPoONUCXOANT B OCHOBHOM B MHTEpecax
OTBETYMKa.

MpoLueccyanbHO-NPaBOBbIE MHTEPECHI UCTLA
npuBieYeHMEM B NPOLLECC TAKOTO /IML,A B KaYecTee
TpeTbero Anua, He 3aABAAOLWEro CaMOCTOATE b-
HbIx TpeboBaHWUI Ha NpeaMeT cnopa, He 3aLu-
watotca. Monaraem, 4To B Cy4Yae NpuUBIEYEHUA B
NpoLEecc OpraHn3aumin, oCcyLLECTBASAIOLLMNX OTAE/b-
Hble AelCTBUSA, He CBA3AHHbIE C MEAULUHCKUMU
MaHUNYAALUAMM, @ TaKKE MeOULNHCKUX U dap-
MaLEeBTUYECKMX PaDOTHWMKOB, 13-33 YbUX AEUCTBUI
nnuy 6bIn NPUYMHEH MOPAJIbHBIN MU MaTepUasb-
HbI yLLepO, B KAYECTBE TPETbUX UL, HE 3aABAAID-
LLMX CAMOCTOATENbHbIX TPebOBaHMI Ha npeameT
Cnopa, He 3aWMLLLaoTCA MHTEPEChl NpaBocyaus B
LLe/1I0M, NOCKO/IbKY NPOLLEeCCyabHble OCNOKHEHUA
M3-3a JOMNOHUTENIbHOTO Y4aCTHMKA B NEPBOM MpPO-
Lecce He co34at0T rMobanbHOro NpenmylLLLecTsa
B OTHOLLEHUM BPEMEHHbIX, PUHAHCOBBIX U UHBIX
3aTpart cyaebHoM cucTembl, 3a4eMCTBOBAHHbIX A1
paccmoTpeHus cyaebHoro cnopa, 0OCHOBAaHHOTO Ha
perpeccHom TpeboBaHWK, B CPAaBHEHUW C PacCMO-
TpeHMeM ABYX CMOPOB C MPOCTbIM CYObEKTHbIM
COCTaBOM.

Mexay Tem 0cobeHHOCTM NPaBOOTHOLLEHMA,
CNyXKallero ocHoBaHMeM obpalleHus B cyL, no-

26 AnennaumoHHoe onpegeneHme Opnosckoro obnactHoro cyaa ot 23.08.2023 no geny Ne 33-2348/2023,

2-4792/2022.
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3BOJIAIIOT NPUMEHUTb K UCTLY KpuTepui cnabom
CTOpPOHbI?” B MaTepManbHO-NPaBOBbIX U NpoLec-
Cya/ibHbIX OTHOLUEHUAX C OTBETYMKOM. OTBETUMK
ABAsAeTcA NpodecCMOHaNbHbIM Y4aCTHUKOM OTHO-
LUEHMN, CBA3AHHbIX C OKa3aHMEM MeAMULNHCKNX
ycnyr, obnagaeT opraHM3aunmoHHbIMK 1 npodec-
CMOHabHbIMK pecypcamm. Mpr3HaHMe uUcTua cna-
601 CTOPOHOM, B CBOIO OYepesb, OPUEHTUPYET CyL,
Ha ynpaBieHne NPOoLLeCcCoOM C y4eTOM AO0MNOHU-
TeNbHOW 3aWMTbl MHTEpPecoB nocaegHen. OgHUM
M3 TaKMX Pe3ynbTaToB MOryT ObITb AECTBUA cyaa
B KOHKPETHOM MpoLecce, UCKAtOYatoLWue noasne-
HMe B HeM Heobna3aTenbHbIX (PaKyNbTaTUBHbIX)
Y4YaCTHUKOB.

3aknyeHue

Ncxopa U3 npuBeLeHHbIX 4OBOAOB, NoMaraem,
yTO B A€1aX 0 BO3SMELWEHUN MOPANbHOTO UK
MaTepuasbHOro Bpeaa, BO3HUKLIEro BC/ieacTBme
OKa3aHUA MeaUUMHCKUX YCAYT HeHag exKallero
KayecTBa M60 UX HEOKAa3aHUA NaLUeHTY, cyay
cnepyeT NposABAATb AOMNOMHUTENbHYIO OpraHu3a-
LMOHHYIO aKTUBHOCTb M A0MYCKaTb TPETbE NLO,
He 3asB/AlOLWEee CaMOCTOATENbHbIX TPeboBaHMM
Ha NpegMeT Crnopa, TO/IbKO B C/1ly4ae NPsMo Bbipa-
YKEHHOrO COracus UCTLA NOC/e PasbACHEHUA emy
nocneacTBuiA, CBA3aHHbIX C MPUB/EYEHMUEM B NPO-
LLeCC TaKUX 1L, B COOTBETCTBUM CO CT. 43 [TIK PO.

Tekywwas cyaebHas NpakTUKa He 4eMOHCTPU-
pyeT egMHCTBA NO yKasaHHOMY BOMpPOCY.

Cyabl, Ha Halw B3rna4, CnpaBeaiMBO OTKasbl-
BalOT B NPUBAEYEHMM B NPOLLECC SIeYalLMX Bpaye
B C/ly4ae, ec/iv B 3KCMEPTHOM 3aKNHOYEHUMN YKa-
3aHO, YTO MEeANLMHCKME MAHUNYAALMN, MPOU3-
BeAEeHHble 3TUMM Bpayamu, 6bian omnbouHbI?,
MOCKOJIbKY Camo Mo cebe sKcnepTHOe 3aKaoUeHne
06 OWNBOYHOCTN KOHKPETHbIX AEeNCTBUIA He 3aTpa-
rMBaeT NpaB U MHTEPECOB AaHHbIX /ML, B CMbIC/E
Ha/IMuYMA NPaBOBbIX NOC/NEACTBUIN BCAEACTBUE Bbl-
HECeHHOro no Aeny peLleHus.

Ho ecTb M NpAMO NPOTUBOMOJIOXKHAA MpPaK-
TUKa. B o4HOM M3 aHaNIM3NPYEMbIX AeN NeYalmii
Bpay NpUB/JEKAETCA B NPOLLECC B KAaYecTBe TPeTb-
€ro /Mua, He 3aAB/AIOLLEro CaMOCTOATEbHbIX

TpeboBaHWUIM Ha NpeaMeT cnopa, o4HaKo, byay4un
N3BELLEHHbIM Hagnexalwmm obpasom o mecTte n
BPEMEHM PacCMOTPEHUA Aena, «B cyaebHoe 3ace-
AaHune He aBnsAeTca; 06 OTNoXKeHUN cyaebHoro 3a-
cefaHunA He NpocuT»?°, T.e. NPOABAAET NACCUBHYIO
NpoLeccyanbHyo NO3ULKIO, HE COOTBETCTBYHOLLLYHO
Lesin ero npmBaeYeHua B npoLiecc.

CTONb e OWNBOYHbBIM NpeacTaBAAeTCs NpuU-
B/IeYeHMe B NPOLLECC B KaYeCTBE TPETbEro NL, He
3aABAAIOLLErO0 CaMOCTOATE/NbHbIX TPeboBaHMI Ha
npegmet cnopa, MuHucTepcTBa pUHaHCOB perno-
Ha/IbHOTO YPOBHA MO CNopam, MHULMUPOBAHHbLIM
rpaxkaaHamn®’, 06a3aHHOCTM GUHAHCMPOBAHMA
MO KOHKPETHbIM BbiNJiaTam AAA FpaKAaHUHa,
KOTOpbl€ MOTYT BO3HWKHYTb Y COOTBETCTBYHOLLETO
OopraHa BNacTu, CBA3aHbl He € 0MocpPedoB8AHHbIM
OelcTBMEM pelleHus No Aeny Ha TpeTbe Anuo,
He 3aABAAIOLLEE CAMOCTOATENbHbIX TPEOOBAHMUM
Ha npegMeT Cropa: Takoe pelleHne He BO34eNCT-
BYET NPUHYAUTENbHOMN CMNOM Ha NpaBa M 0653aH-
HOCTW TpeTbero Anua. OHKM BbITEKAOT M3 4. 2 cT. 13
MK P®, ycTaHaBAMBaKOLWEN, YTO «BCTYMUBLUME B
3aKOHHYO cuny cyaebHble NOCTaHOBAEHMUS... AB-
naTca obasatenbHbIMU ANA BCcex 6e3 UckaYe-
HMA OPraHOB rocyfapPCTBEHHOM BIAaCTU, OPraHOB
MECTHOrO CaMOYMpPaBAEHUA... U MOANEHKAT HEYKOC-
HUTE/NIbHOMY MCMOJIHEHMIO Ha BCEM TeppuTopmun
Poccuiickoit Pepepaummn». Mostomy ncxoaa us co-
OEePrKaHMA YKa3aHHOW HOPMbI ABAsAETCA owmnbou-
HbIM U lOpUANYECcKM BecLiesibHbIM NPUB/IEYEHME B
npouecc Anua, B KOMNETEHLMIO KOTOPOro BXOAMUT
AononHuTenbHoe UHAHCMpOBaHMeE 0653aTeNIbCTB
OTBETYMKa.

AHanormnyHas owmnbKa AOMNyCKaeTca B cayYae,
KOraa B KayecTBe TpeTbero nLa, He 3aABaAto-
LLLEero CaMoCTOATENbHbIX TPeOOBAHMIN Ha NpeameT
crnopa, B genax o6 yaosnetsopeHmn TpeboBaHMi
0 BO3MELLEHWUM MOPANbHOTO UM MaTepuaibHOro
yuwep6ba, BO3HUKLLErO BC/IeACTBME HEOKA3aHUA
MeANLMHCKNX YCAYT Hag/iexKallero KayecTtsa, B
0eNno NPUBNEKAOTCA AOMKHOCTHbIE MLLA Mean-
LMHCKOTO yYpeXaeHns, He NPUHMMaBLUME HeMno-
CpencTBEHHOrO y4acTuA B IeYEeHUWN NaumeHTa:
rNaBHbIM Bpay, 3aMecTUTeNb IaBHOro Bpaya
MeaMUMHCKOTo yupexkaeHunadl. B cnyyae ecan
OO/IKHOCTHOE L0 MEAMULIMHCKOIO yuperKaeHns

27 3TOT KPUTEPUI HE PacnpPOCTPaAHARTCA aBTOMATMUYECKM Ha 3aMHTEPeCcOBaHHOE NNL.
28 AnennaumoHHoe onpegeneHue MeHseHcKoro obnacTHoro cyaa ot 16.04.2019 no aeny Ne 33-1425/2019.
2% AnennaumoHHoe onpeaeneHune Ceepanosckoro obnactHoro cyaa ot 03.11.2023 no geny Ne 33-17758/2023.

30

aeny Ne 2-655/2019.

AnennsaumoHHoe onpegesneHne BepxosHoro cyaa Pecny6imkm UHrywetma ot 19.12.2019 Ne 33-1162/2019 no

31 AnennaumoHHoe onpegeneHune 3abailkanbCKoro Kpaesoro cyaa oT 22.06.2021 Ne 33-2018/2021 no aeny

Ne 2-65/2021.
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30UHm€p€C060HHbI€ JIuya no uckam o so3meueHuu 3[76’50 npu okasasuu MeaUL{UH(KUX}/CﬂyZ

NPUHUMANOo peLleHns, OTPa3mBLUMECA HA Cleuu-
duKe OKazaHMA MegULMHCKON NOMOLLM, OHO He
HeceT HemnocpeACTBEHHOM OTBETCTBEHHOCTM Nepes,
NnaLMeHTOM, KaK He HeceT TaKoM OTBETCTBEHHOCTH
nevyawmii Bpad. Ctatba 1068 MK PP yctaHaBanBaeT
OTBETCTBEHHOCTb HOPUANYECKOTO UK PU3NYeCcKo-
ro vua 3a Bpes, NpUYMHEHHbIV ero PpaboTHUKOM.
Ecnu »ke JONKHOCTHOE INLO HE NPUHMMANO0 He-

NocpeAcTBEHHOMO Y4acTUs B Ie4EHUM NaALMEHTa,
TO BOMPOChI, CBSA3aHHbIE C OpraHM3aumet paboTbl
MEeANLIMHCKOrO yYpeXXAeHUA, BbIXOAAT 33 PaMKHU
npeameta cyaebHol aeATeNbHOCTU NOo AaHHOM
KaTeropuu gen, KPOMe c/aydyaes, KOraa npu pac-
CMOTPEHUM Aena 06HAPYKMBAETCA TaKoe HapyLue-
HUWE 1 CcyA, BbIHOCUT YacTHoe onpegeneHue (cT. 226
MK Po).
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(DopmupoBaHue rocysapcTBeHHOCTHU [loHeLKOM

u Jlyranckon HapogHbix Pecny6nuk B 2014-2022 rr.
KaK GaKTop NernTMMHOCTU aKTOB

0 camoonpepaeneHuu Hapopos JloHb6acca

Pe3stome. B cTaTbe Mccneayetca npouecc GopmupoBaHma K pa3Butma JoHeuKol 1 JlyraHckoi HapoaHbix Pec-
ny6anMK Kak Ny6IMYHO-NPaBOBbIX CYOBHEKTOB, BOZHMKLUMX NOC/IEe CamMoonpeseneHna X HapoaoB M OCyLLecT-
B/IEHMA ceL,eccun. PaccmaTpuBaeTcs COOTHOLEHWE NPUHLMMOB TEPPUTOPUASIBHON LLeIOCTHOCTM U NPUHLMMA
camoonpefeneHns Yepes BONPOC PUANYECKOM CUbI PELLEHUsA, MPUHUMAEMOro Ha pedepeHayme, U ero pea-
Nv3aumun. AHaNN3UpPYETCA MHCTUTYLMOHAAM3aLmMA pesynbratos pedepeHaymos 2014 r. n obpeTeHune pecnybam-
KaMW KaK ny6/IM4HO-NPaBOBOro, TaK M MEXAYHAPOAHO-NPaBOBOro CTaTyca Yepes OCyLLEeCTBAEHNE MMM NOJTHOTbI
rocyfapCTBEHHOM BNACTU B YCNOBUAX YTPaTbl 3GGEKTUBHON IOPUCANKLMMN CTAPbIMU BAACTHBIMU CTPYKTYPaMM.
C aToI uenblo uccneayeTca cTaHoBAeHUE Ny6ANMYHOM BNacTU B pecnybankax. PaccmoTpeHbl nctopuyeckme
npeanocbiiku GOPMUPOBAHUA CAMOCTOATE/IbHbBIX NPeACTaBUTENbHbIX U 3aKOHOAATE/IbHbIX OPraHoOB, a TaKXkKe
nx agostouma. OcyliecTsneHne B pecnybimkax apdeKTMBHOro KOHTPOS 32 COCTOSSHUEM AN C COrNacua U npu
HenocpeacTBEHHOM Y4YaCTUKN HACeIeHUA PACCMOTPEHO Ha NPUMepPE BbICTPaMBaHWUA UCMNONHUTENIbHOW BNACTY,
pPa3BUTUA ee CTPYKTYpPbl, 4eATE/IbHOCTM CyA0B, OPraHOB MECTHOro CaMOYMpaBAeHUsA, a TaKXKe OCyLLeCTBeHNA B
npeaenax AHP v JIHP npoayKTUBHOM NPON3BOACTBEHHOM AesATenbHOCTU. CaenaH BbiBOA, O TOM, YTO CUCTEMHOE
B3aMmogeincTeme 06pa3oBaHHbIX MHCTUTYTOB BIACTW M 06LLLECTBA, UX B3aUMHOE f0BepUe, AeATeIbHOCTb Hemno-
CpeacTBeHHO M3BPAHHbIX MHCTUTYTOB NPEACTaBUTENIbHOM AEMOKPaTUN aBaseTcs QYHAAMEHTOM JIETUTUMHOM
HEe3aBUCMMOW rocyapCTBEHHOCTU U CyBepeHUTeTa pecnybnmK.

Knwouesble cnosa: [JoHeuKas HapogHan Pecnybauka; JlyraHckas HapoaHan Pecnybauvka; ceueccun; rocygap-
CTBEHHbI cyBepeHUTeT; pedepeHaym 0 camoonpeseneHnm

Ona yutupoBaHusa: CtenaHtok [. H0. dopmupoBaHue rocysapcTBeHHoCTM [loHeLKon 1 JlyraHckoi HapoaHbix
Pecny6nuk B 2014—2022 rr. Kak GpaKToOp IETMTUMHOCTM aKTOB O camoonpezeneHnn Hapogos JoHbacca. Lex
russica. 2024.T.77. Ne 6. C. 126—-138. DOI: 10.17803/1729-5920.2024.211.6.126-138

Formation of the Statehood of the Donetsk and Lugansk People’s Republics in 2014-2022
as a Factor of Legitimacy of Acts on Self-Determination of the Peoples of Donbass

Denis Yu. Stepanyuk
National Research University
Higher school of Economics
Moscow, Russian Federation

Abstract. The paper examines the process of formation and development of the Donetsk and Lugansk People’s
Republics as public legal entities that arose after the self-determination of their peoples and the implementation
of secession. The correlation of the principles of territorial integrity and the principle of self-determination is
considered through the issue of the legal force of the decision taken at the referendum and its implementation.
The paper analyzes the institutionalization of the results of the 2014 referendums and the acquisition of both
public and international legal status by the republics through the exercise of full state power in the context of
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the loss of effective jurisdiction by the old power structures. To this end, the formation of public power in the
republics is being investigated. The historical prerequisites for the formation of independent representative and
legislative bodies, as well as their evolution, are considered. The implementation of effective control over the
state of affairs in the republics with the consent and direct participation of the population is considered as in the
case study of building executive power, developing its structure, the activities of courts, local governments, as
well as the implementation of productive production activities within the DPR and LPR. It is concluded that the
systemic interaction of educated institutions of government and society, their mutual trust, and the activities of
directly elected institutions of representative democracy are the foundation of legitimate independent statehood
and sovereignty of the republics.

Keywords: Donetsk People’s Republic; Luhansk People’s Republic; secession; state sovereignty; referendum on
self-determination

Cite as: Stepanyuk DYu. Formation of the Statehood of the Donetsk and Lugansk People’s Republics in 2014-2022
as a Factor of Legitimacy of Acts on Self-Determination of the Peoples of Donbass. Lex Russica. 2024;77(6):126-

138. (In Russ.). DOI: 10.17803/1729-5920.2024.211.6.126-138

BBepeHue

OfHOM U3 caMblIX aKTyasIbHbIX U ANUCKYCCUOHHbIX
npobaem B coBpEMEHHOM NYBANYHOM M MeXKAYHa-
POAHOM NpaBe ABAseTCA NPobiema NPaKTUYECKOM
peanunsaumm NpUHUMNA TEPPUTOPUANBbHOM LLeNoCT-
HOCTW rocy4apcTBa B COOTHOLWEHUMU ¢ dyHAAMEH-
Ta/lbHbIM NPABOM HaPOAOB Ha CamoomnpeaeneHue.
PaspelweHuto aTo npobiembl He cnocobcTByeT
OTCYTCTBME KOHBEHLMOHANBbHO NPUHATLIX B MEXAY-
HapoAHOM NpaBe NoAXO40B K coaep’KaTebHOM
oLEeHKe cobtoaeHNA OCHOBHBIX rapaHTU Cybbek-
TOB NpaBa Ha camoonpeaeneHne Npu ero ocylye-
CTBNIEHMM Yepes TaKyto PopMy, Kak pedepeHaym
0 camoonpeaeneHnn — o6bABNEHUM HE3ABUCK-
MocTu. [Mpn 3TOM, NOCKO/IbKY YKaszaHHasa ¢opma
camoonpeeneHns ocyLLLecTBAAETCA He onocpeao-
BAHHO NpPeACcTaBUTENIbHBIMW MHCTUTYTAMM, @ HEMO-
CpeacTBEHHO Ha pedepeHayMe HapoaOoM, KOTOPbIN
camonnyHo obnasaeT BCcel NOAHOTON NpaBa Ha
camoonpegeneHne Npu HaAMYnmn Ha To A0CTaTou-
HbIX OCHOBAHMM, TEM CaMbIM Ha3BaHHaA npobnema
OC/IOKHAETCA elle OAHOM Konnmsnei. K KoHKypeH-
LMW MaTepunasibHOro COAEPKaHMA C O4HOM CTO-
POHBbI MPUHLMNA TEPPUTOPMATBHON LLEOCTHOCTU
W C ApYyrol CTOPOHbI NPUHLMNA cCaMoonpeaeneHus
HapoaoB nobaBnAeTcA elle U BONPOC opuamnde-
CKOM CWJIbl peLleHns, NPUHUMAEMOTO B OA4HOMN U3
BbICLLUMX AEMOKPATUYECKUX POPM, M OH BbICTynaeT
Ha CTOpPOHe NoCNeHEero U3 Ha3BaHHbIX NPUHLMNOB
B C/ly4ae NOIOXKMUTENbHOIO PeLEeHMA O camoonpe-
AeNeHnn Hapoaa.

OTcyTCTBME CHOPMYIMPOBAHHBIX MEKAYHAPOA-
HbIM MPAaBOM M PaBHOMPU3HABAEMbIX MEXAyHa-
poAHbIM COO6LLECTBOM MPaBUA U NOPALKA pea-
NIM3aumMm camoonpeaeneHua-ceLeccum asaseTca
04HOM U3 KNOYEBbLIX NPUYMH AMCKYCCUM O A0CTa-
TOYHOCTM NPABOBbIX OCHOBAHWI cOBEpLUAaEMbIX
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HaceneHuem onpeaeseHHoON TeppPUTOPUN AEICT-
BUI U, KaK cneacTeue, NermTMMHOCTM UX Pesyib-
TaToB. JTO, B CBOlO oyepesb, MOXKET BAUATb Ha
OLLEHKY nocneayowmx NpaBoBbIX NOC/eACTBUNA B
BMAE NPU3HAHMA UM HENPU3HAHMA CELECCUM KaK
bopMbl camoonpeseneHuns B KaxK40M OTAEe/1bHOM
cnyyae, 4NA KaXKO0ro oTaenbHOro Hapoza.

Tem He meHee, HECMOTPSA Ha OTCYTCTBUE YHU-
dUUMPOBAHHbIX TEOPETUYECKUX MOAXOA0B B KOH-
CTUTYLUUOHHO-MPaBOBOW U MeXAyHapoAHO-Npa-
BOBOWM AOKTPUHAX K aHaAU3y NPUYUH, YCAOBUNA,
npoueayp 1 Gopm oCyLLECTB/EHMA NpaBa Hapo-
[0B Ha camoonpeaeneHne, peaabHOCTb TaKoro
camoonpeseneHus B Kaxka0oM OTAe/bHOM C/lyyae
CTAaHOBUTCS OO BEKTUBHOM N HEOMPOBEPKMMON,
YTO AenaeT HecocToATeNbHbIMM Ntobble TeopeTn-
yecKume NonbITKM ero onpoBepxeHus. Mctopua Ha-
LM He pa3 CTaHOBWIACb CBUAETENIEM, YTO UMEHHO
C TaKUMM GaKTaMK BbIHYKAEHbI CYMTATHLCA BCE
CyObeKTbl MeXAYHAPOAHbIX OTHOLIEHWI, MOCKO/b-
Ky CO BpeMeHeM camoonpeaemsLIneca Hapoapl
He OTKa3bIBaJINCb OT CBOEM cyAbbbl NOA HATUCKOM
TpeTbux NnL, a HA0B6OPOT — CBOMM YNOPHbIM
TPYAOM U HAaCTOMUYUBLIMU CTPEMAEHUAMM pas 3a
pa3oM NOATBEPXKAANN COOCTBEHHDIN BbIOOP, AOKA-
3bIBa/IN NPABOMEPHOCTb CBOUX AEMOKPATUYECKUX
NpUTA3aHNIM 1 6OPOANCL MOMPOCTY 33 NPaBO bbITb
coboli. A ecnn camoonpegeneHue n popmmnposa-
HWe HOBOro Ny6/MYHO-NPABOBOro cybbeKTa CTaHo-
BMTCA GpaKTOM, TO ero gasibHenllee cyL,ecTBoBa-
HWe NOANEXKUT OLLEHKE YrKe KaK AaHHOCTb B HOBbIX
peanusx, a He C MO3ULMIA «MPU3PAKOB NPOLLJIOro».

HeyaueuTenbHo, 4TO 3Ta MoAeNb paunoHab-
HOCTM HallMa OTKAMK B NPaKTUKE MeXKAyHapoa-
HOro Npasa, XOTA U He CTO/Ib 3HAYUTE/NbHbIN, KaK
OHa TOro 3aCNyKMBAET UCXOAA U3 BbICOKUX LLEH-
HOCTeW NpaB YenoBeKa U HapogoBaacTus. KpacHo-
peynBoOMn OTMETKOM 0bLLLero BeKTopa, Tpebyoule-
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ro y4mTbiBaTb (KaK MMHUMYM HEe UTHOPMPOBATb)
MHEHMe N MHTepecbl HapoaoB (HaceneHus) Tep-
pUTOPUIA NPU peLleHr BONPOCOB O COOTHOLIEHMUM
TEPPUTOPMANBHON LLEeNOCTHOCTM U camoonpese-
JIeHWs,, MOXXHO Ha3BaTb C/10Ba cyabu Aunnapga
B OTAE/IbHOM MHEHUU K XPeCTOMaTUMHOMY KOH-
CYNbTAaTUBHOMY 3aK/04YeHU0 MexOyHapooHo20
Cyda OOH no deny 3anadHol Caxapsi: «ITO AeNo
Hapoga — onpeaenaTb cyabby TeppuTopuK, a He
TeppuTOopMM — onpeaenaTtb cyabby Hapoga»?.
MpumeHUTENBHO K NpOobAeMaTUKe camoonpesene-
HWA-CEeLLeCCUMM SAHHbIA BEKTOP MEXAYHAPOAHOro
npaBa cneayeT paccMaTpuBaTb B ABYX acneKTax.
C ogHOW CTOPOHbI, pe3yabTaTtom tboro camo-
onpeaeneHns-ceLeccum cTaHoBUTcA Gopmmpo-
BaHWE Ha TePPUTOPUN HOBOW CTPYKTYPbI BNACTH,
obpa3oBaHMe HOBOM OPUCAMKLMMK, Oyab TO HOBaA
rocyAapcTBEHHOCTb AN GOPMMPOBaAHME CMELLAH-
HOW topUCcanKLMK (B cnyyae pewweHns ob obveau-
HEHMU C APYTMM roCcyapCTBOM U codeTaHUs dpop-
MaTOB HOBOW LeHTPaIbHOM U MEeCTHOW BNacTu).
B AaHHOM acnekTe peyb 4O/XKHA MATU 06 OLeHKe
OCYLLLECTBNEHNA HOBOWM BNACTbIO TaK Ha3blBae-
Mol agpgpekmuesHoli ropucdukyuu (effectivités),
KoTopasa morna bbl NoATBEPAUTL A4ENCTBEHHOCTD
N pe3yNbTaTUBHOCTb HOBOIO Ny6AMYHO-NPaBOBOrO
nopsagKa B KayecTBe ob6beKTa NpaBoOBOM peanb-
HocTU. OfHa M3 KAtOYEBbLIX MO3MLMIA MO STOMY BO-
npocy 6blna chopmynmposaHa ewe NoctoaHHOM
nanaTton MexKayHapoAHOro npasocyaus ro oeny
0 npasosom cmamyce BocmoyHoli [peHaaHouu:
«[pUTA3aHME HA CyBEPEHUTET HE MOKET OCHO-
BbIBATbCA /INLLIb HAa HEKOTOPbIX OTAE/bHbIX aKTaX
WK TUTYNAX, TaKMX KaK AOroBOp LECcCUn, — OHO
[ONKHO NOAKPENAATLCA NPOLONKAOLLMMEA NPO-
ABNE€HMEM BIACTU (MONHOMOUMIA), BKAtOYAnA ABa
3/1eMeHTa, KOTopble A0/KHbI ObITb NPOAEMOH-
CTPUPOBaHbI KaK CyLLECTBYHOLME: HAMEPEHUE U
KenaHve AencTBoBaTb KaK CyBEpPeH, a TaKKe pas,
OEeNCTBUTENbHbIX OCYLLECTBAEHUA UAN NpoaB/e-
HUI TaKoW BAACTU»Z.

C Apyron CTOPOHbI, YKa3aHHbI NepBbli KpU-
Tepui oueHKN HensbexxHo CTaBUT BOMPOC O 8Mo-
pom Kpumepuu 3¢pgpekmusHocmu, 6e3 KoToporo
HEBO3MOXHO 6bl/10 6bl MPM3HATb NPABOMEPHbLIM
M NerMTUMHbIM NOCTPOEeHNe HOBOM CUCTEMDI
ynpasaeHuna B 0603HavyeHHbIX popmax. Peub
0 NPU3HAHUWN CaMUM HApPOAOM (HaceneHnem)
TAKOro BAAaCTHOrO aBTOPUTETA U PAaCCMOTPEHUM

HapOZOM HOBOIO roCyAapCTBEHHOIO YCTPOMCTBA
B KayecTBe peasibHOro, e4MHCTBEHHO NETUTUM-
HOro 1 cyBepeHHoro. Ecnv 6bl Hapoa He NPU3Han
HOBYIO rOCYAapPCTBEHHOCTb, 0O6pa30BaBLUYOCA B
pesynbTaTe ceLeccum, To npousowen 6ol coum-
aNnbHbIN KONAanc, MONPOCTY He NO3BONAOLLLMNA
HOBbIM CTPYKTYPamM HOPMaabHO GYHKLMOHUPO-
BaTb M pa3BMBaTbCA (NpoTecTbl, 6OMKOTLI, 3aba-
CTOBKM, BOCCTaHUsA, becnopsakm u T.4.). Kak oT-
meTua MexayHapoZaHbl Cya B Ha3BaHHOM aene
0 3anagHoi Caxape, «NoNUTUYECKUE Y3bl 10A/b-
Hocmu K npasumesibCmay 3a4acTyto SBAAKTCA
Hanbosiee BaXKHbIM 3/1eMEHTOM B CTPYKType rocy-
Aapctea. OgHaKo ana Toro Ymobbl MaKas n0A1b-
Hocmeb ceudemesibcmaosasa o cysepeHumeme
npasumesnbcmaad, oHa A0MKHa OblTb PeasibHON U
NPosABAATLCA B AEUCTBUAX, CBUAETENLCTBYIOLWMX O
NMPWU3HAHWK ero NOINTUYECKOM BNacTu. B npoTms-
HOM c/ly4yae He ByaeT NOAJIMHHOIO NPOABAEHMUA
WAV OCYLLLECTBIEHUA FOCYAAPCTBEHHOM BAacTU»>.

CnepoBaTenbHO, O4HOM M3 KAlOYEBbIX 334au
B OLleHKe IerMTUMHOCTN M 06OCHOBAHHOCTU MNy6-
JIMYHO-NPaBOBOM NPaBOCYOBEKTHOCTMN HOBbIX rOCYy-
[apCTBEHHbIX 06PAa30BaAHNIA U UHCTUTYTOB BAACTH,
006pa30BaBLIMXCA B pe3y/bTaTe CeLeccum, ABNSETCA
aHaNM3 NPAKTUKKN JaNbHENLWEN peanmsaumnm umm
BN1ACTHbIX NOTHOMOYMI, ee yCTOMYMBOCTU U Bec-
nepeboiMHOCTH, a TaKKe OTHOLIEHUSA K HEW CaMoro
HaceneHus, NPoABASEMOrO B KOHKPETHbIX AeNCT-
BUAX N pewweHnAx. Kak nokasbisaeT onbIT AHP 1
JIHP, He TONbKO NPUYMHbBI U NPeaNOCbIIKM peanun-
30BaHHOTO 34eCb NPaBa Ha camoonpeaeneHme, Ho
W CYLLECTBOBABLUAA HA NPOTAXKEHUU Lie/IbIX BOCbMMU
NneT AelcTBeHHas CTPYKTYpa BNACTU, KOTOPYIO NpK-
3HABAJI0 HAace/sIeHWe U B MEPONPUATUAX KOTOPOU
NPUHUMANO y4yacTue BONbWIMHCTBO FPaXKAaH,
chopmmpoBanu NPoYHsbIii pyHOameHm aAe2umum-
Holi 2ocydapcmeeHHOCMU U cyeepeHUmMemad, He
OCTaBAAOLLMMA HUKAKMX COMHEHUIA OTHOCUTENIbHO
NPaBOMEPHOCTU AaNIbHEWLINX peLleHUI o cyabbe
3TUX TEPPUTOPUIA, B TOM YMC/IE O BOCCOEANHEHMM
€O cBOel uctopmyeckon PognHoit — Poccumeli.

B cBA3U C 3TMUM OTAENBbHOrO PacCMOTPEeHUsA
TpebyeT cam NPOLECC UHCTUTYLLMOHANM3ALMMN
pe3ynbTaToB pedepeHayma, NOCKOIbKY MMEHHO
nocneaytoLLee rocyLapcTBEHHOE CTPOUTENLCTBO
OTpaKaeT AeNCTBUTE/IbHYIO BO/IO Hapoaa, AOKa-
3bIBAa€T OCO3HAHHOCTb U UANOCTPUPYET NETUTUM-
HOCTb MPUHATOrO PELLEHNS O CAMOOTNpPeaeNeHUN.

1 Western Sahara, Advisory Opinion of 16 October 1975, ICJ Rep. 12, at 122 (Judge Dillard, Separate Opinion).
2 Legal Status of Eastern Greenland, Judgment of 5 April 1933, PCIlJ Rep Series A/B Ne 53, at 45-46.
3 Western Sahara, Advisory Opinion of 16 October 1975, ICJ Rep. 12, at 122 (Judge Dillard, Separate Opinion).
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Mpeanocbinku

dTanbl UICTOPUYECKOTO Pa3BUTUA [loHEeUKOo’ 1
JlyraHckol HapogHbix PecnybaumKk Kak NoAUTUKO-
npaBoBblX 06PaA30BaHMIN XapaKTEPU3YHIOTCA UX
Hepa3pbIBHOM CBA3bIO C 4MHbIM PYCCKMM Hapo-
O0M, 4aCTblO KOTOPOrO OHW ABMIAZINCL NMPU CBOEM
BO3HWKHOBEHMWM U MPOLONKEHUMN Pa3BUTUA. [elcT-
BMTENbHO, BCe NyHMYHO-NPaBOBble 06pa3oBaHumA,
KOTOpble B pa3HOe BpemMsA OTHOCUINCbL NO CBOEMY
A4MUHUCTPATUBHO-TEPPUTOPUANBHOMY AEeNEHNI0
K TeppuTopuam [JoHbacca, HMKOr4a He 3asaBAsAAN O
pa3smerkeBaHuu c Poccueld. bonee Toro, Hanpumep,
B C/ly4ae NPOBO3r/1alleHNA HOBbIX FOCYAapcTBs, B
YyacTHOCTU [loHeuKo-KpnBOpOKCKOM pecnybau-
K1, Hapoz [loHbacca co3HaBas, YTo NPOAO/IKMUT
CBOe pa3suTUE B papBaTepe POCCUMNCKOM rocyaap-
CTBEHHOCTM, C Y4ETOM He 3aKOHYMBLLIErOCA Ha TOT
MOMEHT npoLiecca 0popMIEHUA rOCYAAPCTBEHHOTO
YCTPOIACTBA COBETCKOW Bnactu®.

TaK, nogHMManca BONpPOC O BXOXAEHUM OaH-
Hol pecnybaunku B coctaB PCOCP. OgHako nocne
ee nukemgaumm B 1919 r. [loHeuKana rybepHus,
HeCMoTps Ha ee cTpemeHue bbiTb YacTbto PCOCP,
Obl/1a BKAOYEHA B cocTaB obpasyemoit YCCP uc-
X0A4A U3 NOUTUYECKON LiesiecoobpasHOCTU TOro
MomeHTa pelwteHnem Coseta PKO PCOCP 6e3 co-
rnacvs HaceneHus [loH6acca’. OuepeaHas BO/Ha
AKTMBM3ALMN ABUKEHMA B CTOPOHY aBTOHOMMUMU
HameTuAaacb nocne pacnaga CCCP B 1991 r., Korga
Ha [loHb6acce aKTUBM3NPOBAINCL O6LLECTBEHHO-
NoAUTUYECKME OPraHM3aLmu, BbiCcTynatowme 3a
depepanuzaumto YKpauHbl, nposegeHune pede-
peHayma o npegoctasaeHun JoHeukon obna-
cTu cTaTyca aBToHOMUK® B cocTase YKpauHbl.
3aKOHOMEpPHO, YTO yKa3zaHHble NpoTUBOpeYUnn
NPOABUINCH TO/IbKO NOC/IE€ BO3HWKHOBEHUA He-
3aBMCMMOTO YKPAMHCKOro rocyfapcTBa U YeTKo

opOopMNIEHHON LEHTPaIbHOM BAACTU, MOCKO/bKY
3anpoc Ha aBTOHOMMIO MOT BO3HMKHYTb NepPBO-
oyepenHO UMEHHO NO MNPUYMHE AUCKPUMUHALMM,
UITHOPUPOBaAHUA Pe3y/bTaTOB BOJIEN3bABAEHUSA
Xutenen tepputopuin. Takas cutyaums bbina
obycsioBfieHa WaTKMM GyHAAaMEHTOM MOIOAOI0
YKPAWHCKOTro rocyAapcTBa, UCMbITbIBAOLLETO KPK-
31C cOBCTBEHHOM MAEHTUYHOCTU M B LLEe/IOM nepe-
KMBAKOLWEro NOCNeACTBUA CTPYKTYPHbIX pedopm
NOCTCOBETCKOM 3KOHOMMKM' .

TaK, 6bITOBOE MCNOMb30BaHME PYCCKOTO S3bl-
Ka, npumeHeHue ero B obpasosaHuun, CMU u ge-
JIONPOM3BOACTBE, OTMNPABAEHNE PENUTUO3HOTO
KYyNbTa B LEPKBAX YKPAaWUHCKOM NpaBoC/iaBHOM
LepKBn MOCKOBCKOIo naTpmuapxata BOCIPUHUMA-
JIOCb KaK BbI30B A/19 YKPaAMHCKOro rocyaapcraa.
PagukanbHble NpeacTaBUTEIN MOAUTUYECKOTO
NnaHpawadTa YKpanHbl MapKMpoBaan 3TO KakK
npoasaeHuna cenapatnsmas. 3To nopoanno Kak
OTKPbITYlO, TaK U IAaTEHTHYIO LEHTPanmn3aLuuio,
HO YTO H60oJsiee ABHO — YKpauHM3aLMIO rocyaap-
cTBa’. YKasaHHble 06CTOATENbCTBA YCUAMBAAN
nonapusauuto obwectea, GopmmnpoBaan ycao-
BUSA ANA 6onee aKTMBHOIO U NPUHLUNMANBHOTO
OTCTaMBaHWUA KOPEHHbIMUM HapodamMu cobCTBEH-
HOM MAEHTUYHOCTHU, NpeabABieHna 060CHOBaAH-
HbIX NPETEeH3MI K HaBA3bIBaE@MOW YKPaNHU3aLuK,
60pbbbI 33 NpaBo bbiTb cO6OM, TO €CTb, MO CYTH,
noaTBep:KAaeHne cobCTBEHHON MAEHTUUYHOCTU U
NMONNUTUYECKOM CaMOCTOATENbHOCTU U OLHOBpE-
MEHHO, C APYroi CTOPOHbI, MOCTENEHHO KpUCTan-
In30BaBlUEeCcs COCTOAHME HECOBMECTUMOCTU C
nonnuTMYeckon popmaument, HaBA3bIBaeMoM
n3sHe (OTKNOHEHME OT ee 3pPeKTUBHOM HOpUC-
ANKLUUN).

Peannsauns nogobHON HALMOHANNCTUYECKOM
NOJINTUKKN CO CTOPOHbI KNEBCKOTO peXnma nmeet
OONTYI0 M MOCNef0BaTe/IbHY UCTOPUIO MPOTUBO-

4 Azanos B. /1. JoHeuxo-Kpreoposkckaa Pecnybavka — [oHeukas HapoaHasa Pecny6imvKa: nctopuyeckas npe-
eMCTBEHHOCTb? // HenpusHaHHble rocy4apcTBa: MeToA0/10rMYecKme, NOANTUYECKME U NPaBOBbIe acMeKTbl. :
cbopHUK maTepuranos Bcepoccuitickoit HayuHon KoHdepeHumn. Camapa, 2016. C. 3-13.

MoctaHosneHne CoseTa Paboue-kpecTbssHCKoM 060poHbl PCOCP o1 17.02.1919 o nnksuaaumm [oHeuko-Kpu-

BOPOKCKoW pecnybaukn (KpmusaoHbacca) // PTACMN. ®. 19. On. 3. [. 20. /1. 4.
6 Ao b. BocctaHue BonbHoro [lJoH6acca // URL: https://centrasia.org/newsA.php?st=1554644220 (paTta o6pa-

weHua: 12.05.2024).

C. 159-174.

MapmuH-UNozarcoH 3. Poccuns n YkpanHa. K nctopum ykpamHckoro sonpoca // CeoboaHas mbicab. 2020. Ne 3.

8 [ynaes A. B. ICTOKM yKpanHckoi pycodobuu // Bnactb. 2023. Ne 4. C. 104-107.

CuHAKuH W. B., Kupunnosa A. M. YKPaUHCKUI HALMOHANIN3M KaK Cnocob HAacUAbCTBEHHOW YKpaMHU3aLUM

Hapoga JoHb6acca // JoHeukue uteHna 2017: PyccKMil MMp Kak LMBUIM3ALMOHHAA OCHOBa Hay4YHO-06pa3so-
BATE/IbHOTO U Ky/bTYpHOro pa3sutua [loHbacca : maTepuanbl MeKayHapoaHOW Hay4YHOW KOHpepeHLMN CTy-
[EHTOB 1 MONoAbIX ydeHbix ([JoHeuxr, 17-20 oktabpa 2017 r.) / noa obuwi. pea. C. B. becnanosoit. [loHeuK :

M3a-so JoHHY, 2017. T. 5. C. 315-317.
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[EeNCTBUA CO CTOPOHbI PEFMOHOB OrO-BOCTOKA
YKpauHbl.

Hanpumep, 8 1994 r. npowuinun «coselaTesibHble
onpocbi»’®, cxoaHble no npusHakam ¢ pedepeHay-
MOM, NPOXOAMBLUMM Ha TEPPUTOPUM TOTAALLIHNX
JoHeukol n JlyraHckoi obnacteit YKpanHbl ogHo-
BpeMeHHO ¢ Bbibopamun B BepxoBHyto Paay. Uc-
XO4A M3 UX Pe3yNbTaToB] MOXKHO KOHCTaTUMPOBaTh,
YTO MMEBLUNE MECTO ABHbIE MOMbITKM BHYTPEHHERO
camoonpeaeneHua Jonbacca nocnenosaTenbHO
UrHOPUPOBANUCL YKPaUHOM, @ 3TO 03HaYan0 n-
LeHWe NpaBa Kak Ha oduuManbHOe 3aKpenaeHune
PYCCKOrO A3blKa KaK rocyapcTBEHHOrO, Tak U Ha
denepanmsaumio c npegocrasieHmem JoHbaccy
ABTOHOMWM B paMKax eAnHOM YKpauHbl.

Ob6ocTpeHne HauMoHaIbHOTO BOMPOCa Ha Tep-
puTopmax BocTouHoM YKpanHbl CNpoBOLMPOBaAno
roCyZLapCTBEHHbI NepPeBOPOT, COBEPLUEHHbIN
B ¢eBpane 2014 r. PagukanbHble HacTpoeHuA
npuweawunx K BnactTu B YKpanHe CTOPOHHUKOB
EBpomaligaHa npuBenn K Hanbonee ocTpoii no-
CTaHOBKe BOMPOCAa aBTOHOMHOIO pPa3BUTUA O0-
LLeHKO-/IyraHCKMUX TEPPUTOPUIA BOCTOKA YKPaWHbI.
B cBoei cTatbe «O6 MCTOPUYECKOM eANHCTBE PyC-
CKUX 1 YKpanHues» MNpesngeHT PO B. B. MNyTuH
Ha3biBaeT cobbiTus peBpans 2014 r., cBA3aHHbIE
C OTCTPAHEHMEM OT BNACTU 3aKOHHO M36PAHHOrO
Mpe3unaeHTa YkpauHbl AHyKosuyal rocyaapcteeH-
HbIM MepPeBOPOTOM, A NOCAEA0BABLUME 33 3TUM
OENCTBMA KMEBCKMX BacTell — CNPOBOLMPOBAB-
WMMKU NPOTUBOCTOAHME M rPaX]AaHCKyo BOMHY!L,

ArpeccvBHOe NogassieHne BAacTAMMU YKPauHbl
ntoboro NposaBAEHUA NMHbIX HACTPOEHWUI, KpOMe
YKECTKOM YKpauHMU3aLMKM, }KeCToKas pacnpasa co
CTOPOHHMKaMu B ogecckom Jome npodcoto3os,
HanpaB/ieHWe Ha BOCTOYHble TeppuTOopUM YKpau-
Hbl PaZMKa/IbHO HAaCTPOEHHbIX BOOPYKEHHbIX NpU-
BepKeHLeB EBpomalifgaHa HALMOHAANCTUYECKOTO
TO/IKa U 06BABNEHMEe HaceneHua [loHbacca cena-
paTMCTamuM CNPOBOLMPOBAJIO NpoLecc camoonpe-
OeNeHunA yrKe BO BHelHel dopme — celeccuu,
NMOCKOJIbKY BHYTPUIOCYAapPCTBEHHbIE MEXaHU3Mbl
Ananora 6bian ncyepnaHbl2. C TOUKM 3peHuna pa-
Hee Ha3BaHHbIX MEXAYHAPOAHO-MPABOBbLIX AaKTOB

MOKHO OAHO3HAYHO YTBEPKAATb, YTO NPOU3OLLNA
3aKOHOMEpPHasA AMCCOoLMaALLMA IOrO-BOCTOYHOIO
HaceneHuA YKpauHbl C LEeHTPaabHOM BAACTbIO,
KOTOpana nepecrtana ocywecTBAsaTb apdeKTmB-
HYIO IOPUCAMKLMIO U HE HAaxoamMNa HU ManeiLero
NMPU3HaHMA CO CTOPOHbI NtoAel, BMECTO 3TOF0 —
6unacb B aroHMK, NbITaACb HACUIbCTBEHHbIMW 00-
HOCMOPOHHUMU U CpeOHEe8EK08bIMU MemMoodamu
NMOKOPMUTb M NOAABUTb HAPOAHYIO UAEHTUYHOCTD
Jonbacca.

BmecTe ¢ Tem] Hapagy € 3TUM HEraTMBHbIM
3/1eMeHTOM NoCcTeNneHHoro camoonpeaeneHus| Ha
JoHbacce Habntoganocb 1 ero guanekTnyeckoe
OTparkeHne — MO3UTUBHbLIN 3/IEMEHT, 3aK/t04aB-
LINIACA B TOM, YTO, HECMOTPSA Ha HebBaronpuaATHbIe
BHewHue ycnosua, JIAHP nsHavyanbHo popmmpo-
Ba/INCb KaK rocyAapcTBa, OPUEHTUPOBAHHbIE Ha
rnyboKyo MHTerpaumio ¢ Poccnen n eBpasmnckum
coobuiectsom'®. B ocHOBe «pyCcCKOii CyBepeHHO-
ctm» AHP 1 JIHP nexxut nctopuyeckoe uesnoe He-
CKOJIbKMX MOKO/IEHWU, COXPaHUBLLEE 0OLLYO BONO
HapoAa, KoTopylo, Kak nogyepkusaet b. C. 263e-
eB, «0bpasyloT TPaaMLMN HAapoaa, UCTopUYEecKan
NamsATb O MHOYeCTBE NpeablAyLLMX MOKONEHWA,
KyNbTypa, Pe/IMIMOo3Has }K13Hb U rOCyAapCTBEH-
HbIX CMbICA Hapoaa, 6a3upyoLWMNCa Ha IyboKom
NMOHMMaHUU CaMOLEHHOCTU roCyAapCTBEHHOIO
YCTPOEHMA CBOEMN MMU3HMU» 14,

C yyeTom 3TOro nepsble NpeacTaBUTENbHbIE
CTPYKTYpbl Ha [loHbacce HaYanm CTUXMIAHO NOAB-
NATbCA OAHOBPEMEHHO C MHTeHCcMdUKaLMel ak-
UM NpoTecTa B pernMoHe, NPOXOAMBLUNX B PaMKax
«pYyCcCcKoM BecCHbI». MIMeHHO Toraa bbin AaH ctapT
3aPOKAEHMIO HOBbIX MPOTOMNAPAAMEHTCKUX CTPYK-
TYp, Ybel Lenbto ABAANACH 3aLLMTa NOUTUYECKMX
WHTepecoB Kutenen JoHbacca.

dopmumpytowmiica «Bakyym BAactTu» ACHO 060-
3Ha4YMJ1 He0bX0AMMOCTb POPMUPOBAHUSA NPeacTa-
BMTE/IbHOIO OpraHa, He CBA3AaHHOIO C LieHTpab-
HOWM B/1IaCTblo, KOTOPaA CMeHMAacb, UITHOPUPYA
KOHCTUTYLIMOHHbIE Npoueaypbl. B cBA3M € aTUM
euwte 3 mapTa 2014 r. B KOMNaeKce 34aHni JoHeu-
KOM 061acTHOM rocygapCTBEHHOM agMUHUCTPa-
UMK 6bl1 MHULMMPOBAH NpoLecc co3aaHuna Bep-

10 O cTaTyce pervoHoB, 0 NPUAAHUM PYCCKOMY A3bIKY CTaTyca rocyAapcTBeHHOro) Hapaay € YKPauHCKUM A3bikom)
1 0 3aKpenaeHnn B KOHCTUTYUMU deaepaTUBHO-3eME/IbHOTO YCTPOMCTBA YKpauHbI.

11

CraTba Bnagumumpa MytuHa «O6 nctopmyeckom eamHCTBE PyccKux u yKpauHues» // URL: http://kremlin.ru/

events/president/news/66181 (nata obpauieHua: 12.05.2024).

12

coBeTCKMit matepuk. 2021. Ne 4 (32). C. 4-15.
13

ru/world/380797 (naTa o6patieHus: 12.05.2024).
14

Cm. nogpobHee: YepkawuH K. B. «Pycckas BecHa» B JoHb6acce: npeanocbinku, xoa, nocneacrsmsa // Moct-
[HP HamepeHa BCTYNUTb B TaMOMKEHHbI COt03 M NepeiTu Ha pacyeTbl B pybasax // URL: https://www.interfax.

363ees b. C. KoHCTUTYLMOHHOE NpaBo Poccuu : yuebHuK. M. : MpocnekT, 2019. C. 452.
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XOBHOrO coBeTa [loHeuKoli 06/1acTh. ITOT NPOEKT
He Mor 6bITb peanr3oBaH, MOCKOAbKY «HAPOAHbIN
ry6epHaTop» M. Ny6apes!® 6bin apectoBaH. 370
noTpeboBaso HOBOIO YPOBHA CAMOOPraHM3aLun
rpaxkaaH u GopmMmnpoBaHMA NPeaCcTaBUTENIbHOTO
opraHa, A4eMCTBYHOLWEro Ha CUCTEMHOM OCHOBE, KO-
TOpbI N03BOAAA Bbl yYUTbIBAaTb MHEHME XKUTENEN
MYHULMNANbHbIX 06Pa3oBaHUI U NpeacTaBuTenei
obuectBeHHOCTU. TaK, B cepeamHe mapTa 2014 r.
Hayan popmmpoBaTbca KoopaAnMHALMOHHBIN co-
BeT [loHeLKoM 061acTh, B xoae paboTbl KOTOPOTO
6b111 BblpaboTaHbl JeKknapauna o cyBepeHuTeTe
1 AKT 0 NPOBO3rNaLleHNN rocyaapCTBEHHOM Camo-
croaTenbHocTn JHP,

M3 npeactaButenen agMMHUCTPATUBHO-TEP-
puTOopManbHbix 06pasoBaHMin [loHeL Kol obna-
CTU 1 06LLECTBEHHbIX OPraHM3aLUunii, NapTMn 6bin
cpopmupoBaH CoBeT npeacrTaBuTenein Teppu-
TOPUANbHbBIX TPOMAA, NONUTUYECKUX NAPTUI U
obLecTBEHHbIX OpraHu3auminil’, npeemHMKom
KoToporo ctaHeT BepxosHbiii coBeT [1HP, KoTopbIi
n npumet KoHCcTUTyumio. A 3aTem, y>Ke B COOTBET-
cTBun ¢ KoHcTuTyumel, ByayT npoBeaeHbl Bbibopbl
HapogHoro CoBeTa — KOHCTUTYLLMOHHOTO 3aKOHO-
OaTeNbHOro opraHa.

B oTBeT Ha gencTeua xutenen [loHbacca py-
KOBOACTBO YKpauHbl NpUHANO YKas lNpe3naeHTa
YKkpauHbl oT 14.04.2014 Ne 405/2014 «O pelieHnn
CoBeTa HaunoHanbHOM 6e30nacHOCTU U 060POHbI
YKpauHbl oT 13.04.2014 “O HeOTNAOXHbIX Mepax
Nno NPeoAo/IeHNI0 TEPPOPUCTUYECKOM YIPO3bl U
COXPaHEHUIO TEPPUTOPUANBHON LENOCTHOCTHU
YKkpauHbl” »'8 1 caHKUMOHMpPOBano cunosyto one-
paumio NPOTUB HaceneHnsa pecnyobnuk.

HeyaunBuTebHO, YTO B YC/I0BUAX BOOPYKEHHO-
ro KOHGAUKTA € NpeaCcTaBUTENAMM HOBOM YKPaWH-
CKOW «Bnactu» B loHeLKoM 1 JlyraHcKon obnactax
npoueaypbl naebucumTa No BONPOCy camoonpe-

AeNeHns Npoxoauan B yCKopeHHom popmarte. ITo
6b1210 BO MHOTOM NpeaonpeaeneHo Kak yHuTap-
HbIM YCTPOMUCTBOM — HEBO3MOMHOCTbHIO BblparkaTb
CBOIO BOJIIO Yepes 3aKoHoaaTeNbHble (NpeacTaBu-
TeNbHble) opraHbl, Tak U 0OCO3HaHMEM pPenpeccuit
B OTHOLUEHMW HECOrNACHbIX C MPOBOAMMON LEeH-
TPa/IbHOM BIACTbO STHOPE/IMIMO3HON MONUTUKON.
TaKkan cutyauma notpeboBana AeNCTBEHHbIX Mep,
HanpaB/ieHHbIX Ha co34aHne CObCTBEHHOro rocy-
AapcTBa. ITO CTa/10 3aKOHOMEPHOM NOTPEBHOCTLIO
CaMOro NPOoKMBAIOLLErO HA 3TON TEPPUTOPUM Ha-
poAa, Hy*KAaloLWeroca B 3aWmTe oT ANCKPUMUHA-
LMW U YyTHETEHUA, B COBNIOAEHUN pekMma npas
yesioBeKa. [10CKO/IbKY 3TO CTas0 peasibHON Heob-
XOAMMOCTbIO MMEHHO A/1A CAaMOro HacefeHus, He
BbI3bIBAET COMHEHWM, YTO CO34aHME CyBEPEHHOM
rocy4apcTBEHHOCTM NO CBOUM MpPeanocbiIkam
NMONHOCTbIO KOppecnoHaNpyeT 0603HAYEHHbIM
B MEXAYHapoAHO-NPaBOBOM NpaKTUKe Kpute-
pnam’®, Kotopble cneayeT yunTbiBaTb NPU OLEHKe
NpaBoBOro CcTaTyca HOBbIX NyB/AMYHO-NPaBOBbIX
obpasoBaHuit, BKAOYAsA Kputepum apdeKTUBHOM
HOPUCANKLNM.

Kpome Toro, roBopa o NpeAnochl/ikax K camo-
onpeaeneHuto Hapoaos JJoHb6acca B yKa3zaHHOM
acneKkTe, paBHO KaK M 06 OCHOBAHMAX CeLeccmn
NOHP B 2014 1., cnepyeT 0ocob60 0CTAaHOBUTLCA Ha
AencTBusax YKpauHbl, No CyTH, caenasLlinx nocne-
aytouwee obbsasneHne Hesasmucnumoct AHP n JIHP
n npoBeaeHne pedpepeHayMOB HEN3OEKHBIMU.

AHanus cobbITMi, NpeaLlecTByOWMUX pede-
peHaymam O He3aBMCUMMOCTMU, NO3BOJIAET yBe-
PEeHHO roBOPUTb O TOM, YTO HacesieHNUe BOCTOKaA
YKpaunHbl McHepnano BO3MOXKHOCTU BHYTPEHHETO
camoonpegeneHus B Gopme aBTOHOMWUU C COXpa-
HEHMEM KyNbTYPHOMN U S3bIKOBOM UAEHTUUYHOCTH.
Peakuwus rocyaapctea YKpauHa B popme passep-
HYTbIX LWUMPOKOMacCLITabHbIX 6OeBbIX AENCTBUMN

5 ry6apes I1. FO. ®aken Hosopoccuu. CMN6. : Mutep, 2016. C. 107-109.

16

YeprawuH K. B. [leatenbHocTb KoopanHauMoHHoro coseta [oHewKon 061acTv B Xxoge CobbITUIA «PYyCCKOM

BecHbl» B [loH6acce // Uctopus [loHb6acca: aHanu3 1 nepcnekTuebl : CBOpHUK maTepuanos MNepsoit HayyHoW
KoHpepeHunn nctopmros JHP. JoHeuk, 2015. C. 50-52.

17

PydeHko M. B., Hukonockuli B. H. Co3gaHve nepBoro BbiCLIEr0 NpeAcTaBUTEIbHOMO opraHa BAacTu U Bpe-

MeHHOro npasuTenbcTsa B [loHelKoi HapoaHol Pecnybanke // JoHeukue yteHua — 2017 : Pycckuii mup
KaK LUMBWIM3ALMOHHAA OCHOBA HAay4HO-00Pa30BaTeNbHOIO M Ky/bTYpPHOro pa3sutua [oHbacca : matepuanbl
MeKAyHapoAHOM Hay4yHOM KoHdepeHLMM CTYAEHTOB M MONOAbIX YUYeHbIX (JoHeux, 17—-20 okTabpa 2017 r.) /
nopa obu,. pea. npod. C. B. becnanosoi. JoHeuk : M3a-8o [loHHY, 2017. T. 5. C. 134-137.

18

YKa3 MpesnaeHTa Ykpainu Big 14.04.2014 Ne 405/2014 «[Mpo pileHHA Paan HauioHanbHOT 6e3nekn i 060-

pOHM YKpaiHu Big 13 KkeiTHA 2014 poky “lMpo HeBigKNagHI 3aX04AM LLOA0 NOA0NAHHA TEPOPUCTUYHOIT 3arpo3u i
36epekeHHs TepuTopianbHOI winicHocTi YKpainu”» // OdiuiHuin BicHUK MNpe3naeHTa Ykpainun. 2014 p. Ne 14,

Crop. 3. Ct. 745.
19

CmenaHiok [. 10. PedepeHaym Kak ogHa 13 Gopm peanvsauum npasa Hapoaoe Ha camoonpegeneruve // Ak-

Tya/ibHble Npobnembl poccuiickoro npasa. 2024. T. 19. Ne 5.
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MYB/IMYHOE NPABO
JUS PUBLICUM

npotue [loHelLKa 1 JlyraHcKa, co3gaHus peanb-
HOW yrpo3bl }XM3HW M Be30MacHOCTM HaceneHma Ha
TeppuTopum JoHbacca, 6e3ycnosBHo, notpebosana
OT UX XKUTenen pewnTenbHbIX AeACTBUI, 3aNyCTUB
npouecc camoonpegenenma loHeukon n Jlyran-
CKoM obnacTtel BHe paMoK rocyaapcrsa YKpauHa,
napansiesibHO 3anycTMB NP 3TOM KOoppenaunpyto-
WM npouecc GopMMUpPOBaHUA NETMTUMHOM OCHO-
Bbl 418 OCYLLECTBAEHNA BNACTU HOBbIMU CTPYK-
TYPaMu U AN1A y4acTUsA B HOBOM NOSNTUYECKOM
*KWU3HW BCEro HacCeJIeHMA Ha PaBHbIX YC/0BUAX.
C yyeTom TOro, 4TO0 POpPMMpPOBaAHME HOBbIX BAACT-
HbIX CTPYKTYp Obl/I0 CBA3AHO C NepBooYepeaHOM
notpebHoOCTbIO HaceneHuns obecneynTb 6asoBble
rapaHTMKW NpaB Ha *KU3Hb, 340Pp0OBbe, cBO6OAY U
pa3suTue, y rocygapcrseHHocTy JIHP v AHP nsHa-
Yya/IbHO MMenacb NPOoYHaA NoYBa C TOYKU 3pEeHMUA
30 PEKTUBHOM OPUCANKLUNM MaHAATa, MONYYEHHO-
ro OT HacefneHus, KOTopbl YKpanHa, nocsarasLias
Ha 3TW NpaBa, HaNpPoTUB, yTpaTMa.

Ba)KHO OTMETUTb, YTO pedepeHaym O noa-
OEepPKKe HaceneHneM rocyapCcTBEHHOTO cyBepe-
HuTeTa JHP 6bin NnpoBeaeH AULWb Yepes mecal,
nocne U3aaHuA paHee Ha3BaHHOro Ykasa [pesu-
AeHTa YKpauHbl, 11 maa 2014 r., NOCKONbKY 3TO
TpeboBaso OpraHM3aLMOHHbIX YCUANI, 3aBepLle-
HWA NpoLecca CornacoBaHMA MHEeHUIM NpeacTaBu-
Tenen »utenen floHbacca.

OpraHu3auus u nocnepacTeuA pepepeHaymos
0 camoonpepieneHnn Kak noaTBepxAeHNe
yyacTus HaceneHus B GopmmupoBaHUM HOBOIA
NONNTUKO-NPaBOBOIi peanbHOCTH

Mocne yTBepKAeHUa [leknapaumm o cyBepeHuTeTe
1 AKTa 0 rocy,apCTBEHHOM camMocToATeNbHOCTM [lo-
Heukol HapogHoi Pecnybnunkn 7 anpena 2014 r.,
a TakKe ob6bsaBneHns JIHP o ceoem cyBepeHuTeTe
27 anpens cTano o4eBMAHO, YTo JoHbacc nowen
no Nyt ¢opmmMpoBaHNA COBCTBEHHbIX FOCYAAPCTB,
NX OPraHOB M rOCYAaPCTBEHHbIX MHCTUTYTOB, KOTO-
pble o6ecneyar ero XXuUTeaam yBarKeHME UX NPaB U
BO3MOYKHOCTM Pa3BUTUA. Bblio YeTKo 0603HaYeHO

HamepeHMe HOBbIX aKTOPOB Ny6ANYHOM BAacTu
obecneunTb HacesieHne HeobxoaMmbIMmn Braramu,
rapaHTMpoBaTb 6a30Bble NpaBa 1 6e30MacHOCTb
nyTeM OCYLLLECTBAEHUA aKTUBHbBIX U MPUHLUNU-
a/IbHbIX MOIMTUYECKUX U OPraHM3aLLMOHHbIX Mep,
npeanoaaraBlUNX OcyLLecTBAeHne 3PpPeKTUBHOM
HOPUCANKLMN.

PesynbTaTbl pedepeHayma, NpoBeaeHHOro
11 maa 2014 r., NOCAYXNAN OTBETHbIM NOATBEPXK-
AeHWeM NerMTUMHOCTM MPOBO3I/1alleHHOM BAacTm
8 AHP v JIHP 1 nhankatopom npmnsHaHmMA Hacene-
HMWEeM, KOTOpPOe NPUHANO aKTUBHeElLEee yyacTue
B OpraHM3auuun 1 nposeaeHUn pedpepeHayma,
HOBOW MO/IMTUYECKOM PeanbHOCTU. BbIHECEHHbIN
Ha ro/JiIocoBaHMe BOMPOC O NOAAEPKKE aKTa O
rocyapCcTBEHHOM CAaMOCTOATENIbHOCTM COOTBET-
ctBeHHO AHP vian NHP gonyckan aga BapuaHTta
OTBETA — «Za» UAN KHET».

B [loHeLKoM obnacTu ABKa nsbupatenen co-
ctaBuna 6onee 74 %.%° 3a camoonpeaeneHve B
JoHeukol obnactn nporonocosano 89,7 % nsbu-
patenen, B JlyraHckon — 96,2 %.

MpoBo3rnalleHWe rocysapcTBEHHOIO CyBepe-
HMUTETa U NocneayroLero NPUHATUA OCHOBHbIX
3aKOHOB — KOHCTUTYLMI pecnybamK, NpoBo3ria-
cuswmx [loHeuKyto u JlyraHckyto HapogHble Pec-
nNy6/MKN B KaUeCcTBe HE3aBUCUMBbIX CyBEPEHHbIX
AeMOKpaTUYECKMX NPaBoBbIX rocyaapcTs®l, conpo-
BOMK3/IUCb CTUXMIAHBIMW HAaPOAHbIMM NPA34HOBA-
HUAMMK. Bnocneactsmm 3Tn Aatbl CTaan nctopuye-
CKMMM, K HUM eXKerofHO obpallanunch Kak BnacTu,
TaK M cam HapoZ Npu NpoBeAeHUM MEPONPUATUIA,
NOCBALLEHHbIX MPa34HOBaHMIO HE3aBUCMMOCTH.
10T PaKTOp TaKKe cneasyeT yunTbiBaTb B acnekTe
KpUTEPUEB IEMMTUMHOCTM OCYLLLECTBAEHNA SddeK-
TUBHOM IOPUCAUKLUM HOBbIM MPaBUTENBCTBOM
cornacHo o603HayeHHbIM paHee NpMMepam 13
MeXAYHapOLHO-MPaBOBOMN NPAKTUKM.

MpUHATUE KOHCTUTYLUUI pecnybanK nosso-
NINN0 3aN10KNUTb GYHOAMEHT AaNbHENLWero rocy-
OAPCTBEHHOrO CTPOUTENIbCTBA — OCHOBbI A8
NMOCTPOEHUS CAMOCTOATENBHOM ¥KU3HM HaceneHusa
JoHbacca 6e3 yrpos3 1 orpaHNUYeHni, OCHOBAHHbIX
Ha AUCKPUMMHAUMU. DTUM Ke NOATBEPIKAAETCA

20 B JlyraHckoi u [loHewukol obnacTax noasenm utorn pedeperayma // URL: https://www.rbc.ru/politics/12/05/
2014/57041c8c9a794761c0ce9c48 (narta obpauweHms: 13.05.2024).

21 KoHctuTyuma JoHeukoi HapoaHoit Pecnybanku ot 14.05.2014 (yTpatuna cuny) (aeicTsyrollas pegakuma —
Mo CocToAHMIO Ha 6 mapTa 2020 r.) // OduumanbHblin cant [oHeuro HapoaHoi Pecnybnmku. URL: http://
npa.dnronline.su/2014-05-14/konstitutsiya-donetskoj-narodnoj-respubliki-dejstvuyushhaya-redaktsiya-po-
sostoyaniyu-na-06-03-2020-g.html?ysclid=lv3k7xq13v165849862 (pata obpauwieHus: 13.05.2025) ; KoHcTu-
Tyuma JlyraHckoi HapogHow Pecnybaunku (3akoH BepxosHoro Coseta JlyraHckoi HapoaHoi Pecnybaunku ot
18.05.2014 Ne 1-1) (yrpaTtun cuny)) // OduumanbHbiin cant HapoaHoro Coseta JlyraHckoi HapoaHoi Pecnyban-
ku. URL: https://nslnr.su/zakonodatelstvo/normativno-pravovaya-baza/591/ (nata obpauweHus: 13.05.2024).
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Haya/sio O4HOTro U3 NpoAB/eHnin 3bPeKTUBHOM
IOPUCOMKUMU — NPUHATME 3aKOHOB U UX NpUMme-
HEHMEe HOBbIMMW CTPYKTYpamMMu.

Bcé 370, 6e3ycnoBHO, TpeboBaso KOHcoNMAa-
uumM Bnactu, obuiectsa, NnpeanpUHUMaTEIbCKOTO
coobuiectsa A/ NPOTUBOAENCTBUA MOIOAbIX
pecnybanK TeppPoOPUCTUYECKUM NPOSBAEHUAM CO
CTOPOHbI CBOEro BbIBLIEr0 «MaTEPUHCKOrO rocy-
[apCTBa», NblTaBLLIErocs CU0BbIM BO3AENCTBUEM
M3MEHUTb NOCNEACTBMS NPOBAJIbHOM BHYTPEH-
Hel NoNUTMKK. U ¢ 3Tol 3aaa4elt OHM yCcheLwHo
CMPABAAAUCD HA NPOTANKEHUMU LLeNblX BOCbMU
JIeT, UITHOPUPOBATb KOTOPbIE B ACNEKTE OLEHKMU
appeKTUBHOM opUCAnKUMM Hegonyctumo. Ctano
o4eBUAHbIM GAKTOM, KOTOPbIM OTPE3BUI MHOTUX
NOJIMTUKOB KaK B YKpauHe, TaK 1 Mo BCEMY MUPY,
yTO YKpaunHa ae-bakTo npekpatuna adpeKkTmBs-
HYIO IOPUCOMKLMIO HA 3TOU TepPPUTOPUM, TOTAA
KaK HoBble BnacTu ee npnobpenu. Mpu atom no-
MbITKM YKPAUHCKMX HALLMOHANUCTOB BOCCTAHOBUTD
HOPUCOMKLMIO HACUIbCTBEHHbIM NMyTEM COBepLUe-
HMA NPEeCTynaeHMUn NPOTUB MUPHOIO HaceneHua
NIOTMYHO BENWN NULWb K pe3ynbTaTy, NPoTUBOMO-
JNIOXKHOMY KeNlaeMoMy: YBeNMYEHUIO 1 6e3 Toro
OrPOMHOM NPOMNACTU MEXAY HUMU U HaceNeHNEM
KaK MCTOYHMKOM NEMMTUMHOCTM BNACTW.

Mo ntoram nposeneHHbIX pepepeHAyMOB Ha-
YyasicA NPOoLLecC CTAaHOBAEHUA rOCYAapPCTBEHHOM
BAACTU B pecnybankax. OgHUM U3 BaXKHEMLWNX
CBOMCTB HayaBLUEroca npouecca rocyaapcrBeH-
HOro CTpoMTeNbCTBa Obla OpUEHTALMA He Ha
NPOTUBOAENCTBUE U CTOJIKHOBEHUSA C KNEBCKUM
peXMMOM, @ MMEHHO Ha MOCTPOEHNe CBOEro
rocyapcTBa, BbICTPAUBAHME MEXKAYHAPOAHOTO

COTPYAHWNYECTBA C rOCYyAapCTBaMM, YBAXKAOLWLMMMU
cBoboAHbIN BbIbOp Hapoaa JoHbacca, npexae
Bcero c Poccueit.

C2014 r. AHP n JTHP nocnepoBaTesibHO WAN B
HanpaB/ieHUM rocyaapcTBoobpasoBaHUA, pasBu-
TUA rOCYLapCTBEHHOIO CyBEpeHMTEeTa, NPeTBOPSAA
B *XM3Hb CTPEMJIEHME HAPOAA K camoonpeaene-
HUIO, 06 BEKTUBMPOBAHHOMY B pe3y/nbTaTax BoJie-
nsbasBneHma’.

TaKyto nocnefoBaTe/IbHYHO rOCYAAPCTBEHHYIO
NONAUTUKY, HAPAAY C HALWMOHANbHbIM MOABEMOM,
MOKHO CcYMTaTb 060CHOBAHMEM LLUMPOKOrO BO-
B/IeYEeHMA HaceneHua B PopmMMpPOBaHME OPraHOB
ny6anuyHol Bnactu. Mapkepom apdeKTUBHOCTU
CyBepeHUTeTa ABNIAETCA peasbHOCTb NpoABae-
HMA HAPOAHOrO CyBEPEHMUTETA «KAK B/IACTU BCErO
Hapoaa, obbeanHALWEN BCeX rpaXKaaH, NPoXKu-
BalOLLMX Ha COOTBETCTBYIOLLEN TeppUTOpMUm»23,
M B aTOM KOHTeKcTe cyBepeHuteT JHP n JIHP 6bin
peasieH, 4TO NO3BO/IN/IO MM NO3ULLMOHUPOBATL
cebs B KauecTBe HE3ABUCMMBbIX FOCYAapPCTB.

HanpasneHne nostanHoro ¢popmmpoBaHuA u
pPa3BMUTMA NOSYYMIO 3aKOHOAATENBCTBO pecny6-
JIMK, YTO 0COBEHHO Ba*KHO B paHee 0603HaYeHHOM
acnekTe a¢pdekTUBHOM opucamkumm. Cneayet
OTMETUTb, YTO NOC/E NPUHATUA pecnybamKkamm
KOHCTUTYLIMI KaK 6a30BbIX aKTOB Havyanca 4au-
Te/IbHbIN NPOLECC Pa3BUTMUA CAMOCTOATENbHOM
3aKoHodaTesibHOM 6a3bl KaK LLe/IOCTHOM CUCTEMDbI
HOPMaTUBHbIX MPABOBbIX aKTOB?%.

Mo ntoram npowepawmnx B pecnybamkax
2 Hosbps 2014 r. BbibopoB AenyTaTtoB Hapoga-
Horo Coseta IHP n JIHP 6b1nn cdopmmpoBaHsbl 1
NPUCTYNUAM K UCNONHEHWUIO CBOMX MOJHOMOY MM

22 Tabyesa M. 0. Pa3BuTME MHCTUTYTA MEX/IyHapoAHO-NPaBOBOro NpU3HaHWA rocyaapcTs // Bonpocskl poccuii-
CKOro 1 mexayHapogHoro npasa. 2023. T. 13. Ne 9A. C. 515-523.

23

pon. M. : Hopma, MHdpa-M, 2014. T. 1. C. 364.

AsakbaH C. A. KOHCTUTYUMOHHOE npaBo Poccuun. YuebHbii Kypc : yueb. nocobue : B 2 T. 5-e n3a., nepepab. n

24 3akoH [loHewKol HapoaHol Pecny6amnkm ot 12.12.2014 Ne 04-IHC «O 6e3onacHocTi» // OduumanbHblii caint

HapogaHoro Coseta [JoHeuKoi HapogHoi Pecrniy6anku. URL: https://dnrsovet.su/zakon-dnr-o-bezopasnoste/
(maTa obpaleHnn: 12.05.2024) ; 3akoH [loHeuKoi HapoaHoi Pecnybamkm ot 24.03.2015 Ne 23-IHC «06 oco-
6bIX NpPaBoBbIX pexumax» // ObuumanbHblii cait HapoaHoro Coseta [loHeuKkoi HapogHoi Pecny6imku.
URL: https://dnrsovet.su/zakon-dnr-ob-osobyh-pravovyh-rezhimah/ (gata o6pauieHus: 12.05.2024) ; 3akoH
JoHeukoi HapogHoit Pecny6amnkum ot 24.04.2015 Ne 35-IHC «O cucteme opraHOB UCMOJIHUTENLHOW B/AcTU
HoHeukoin HapogHoi Pecniybnvkn» // OdunumanbHbiid caint HapogHoro Coseta [JoHeuxoi HapoaHoit Pec-
ny6amkn. URL: https://dnrsovet.su/zakon-dnr-o-sisteme-organov-ispolnitelnoj-vlasti/ (mata obpauieHua:
12.05.2024) ; 3akoH [oHeugkor HapogHoli Pecnyb6ankm ot 07.08.2015 Ne 72-IHC «O HOpMaTMBHbIX NPaBOBbIX
aktax» // OduumanbHbI cait HapoaHoro Coseta [loHewKkol HapoaHoi Pecnybamku. URL: https://dnrsovet.
su/zakonodatelnaya-deyatelnost/prinyatye/zakony/zakon-donetskoj-narodnoj-respubliki-o-normativnyh-
pravovyh-aktah/ (nata obpawerusa: 12.05.2024) ; 3akoH [JoHeuxoi HapoaHoit Pecnybavku ot 25.12.2015
Ne 99-IHC «O Hanorosow cucteme» // OdbuumansHbiii cait HapoaHoro Coseta [loHewkon HapoaHoi Pecny6-
nvkn. URL: https://dnrsovet.su/zakonodatelnaya-deyatelnost/prinyatye/zakony/zakon-o-nalogovoj-sisteme-
donetskoj-narodnoj-respubliki/ (gata obpaweHns: 12.05.2024).
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eJMHCTBEHHblE 3aKOHOAaTe/IbHbIE OpraHbl rocy-
[apCTBEHHOW BAacTu pecnybamnk®® — HapogHbiit
Coset [oHeLKol HapogHoi Pecnybanku n Hapoa-
Hbii CoBeT JlyraHckoli HapoaHon Pecnyb6aunku.

MepBbim 3akOoHOM HapogHoro CoseTa JoHeu-
Ko HapogHoi Pecny6amkm 6b1a1 3aKOH 0 mecT-
HbIX BbI6OPaX2®, NONOXMBLIMI TEM CaMbiM Haya-
o GOpMMpPOBAHUA MECTHOTO CaMOynpaBaeHns B
COOTBETCTBUM C MPABOBOI CUCTEMOW CyBEPEHHbIX
He3aBUCUMbIX rocygapcTs. B JIHP 3akoH o mecT-
HbIX BblIbopax 6bl1 NpUHAT 3 Aekabpa 2014 r.?’

HapoaHble CoseTtbl JHP 1 JIHP nepBbix cO3bl-
BOB B paMKax CBOE 3aKOHOTBOPYECKOMN paboThbl
yperynmpoBa/sin OCHOBHbIe BOMPOCHI }KU3Heaen-
TENbHOCTU pecnybauK B TEX Cay4YanX, Koraa 1o
HYXHO OblN10 cAenaTb B SKCTPEHHOM MOPAAKE, a
TaMm, rae 3Toro cAenaTb No KakMm-nnbo npuym-
HaM He y4anocb, 6bla1 3a/103KeH NPaBOBOW M NON-
TUYECKMIN GYHOAMEHT ANA NOCNef0BaTeIbHOMO
pelweHnA AaHHbIX BOMPOCOB B paMKax paboTbl
cnepytolLero cosbiBa. CBoel AeATeNbHOCTBIO KakK
3aKoHoOAaTeNbHbIX opraHos HapoaHble CoBeTbl
HarnA4HO UANCTPUPYIOT CHGOPMMPOBABLLYIOCA B
NAHP npemoKkpaTuyecKyro OCHOBY MNpaBOBOro pery-
JIMPOBAHMA U UHCTUTYLLMOHAM3ALLMIO PerynpoBa-
HMA 0OL,ECTBEHHbIX OTHOLUEHWUN.

Mo npoLwecTBUN YCTaHOBIEHHOTO KOHCTUTYLMA-
MW pecnybamK CpoKa NoAHOMOYKMI aenyTaTos Ha-
poaHoro Coseta B JIAHP 11 Hoabpa 2018 r. npo-
WM ovyepesHble BbIGOPbI AenyTaToB, B pesy/braTe
KOTOpbIX 6b11M cHOpPMUPOBAHBI NApIaMeHTbI pec-
ny6nuK. iBKa rpaxkaaH, NPOXKMBABLLMX HA 3TUX
Tepputopuax, Ha Bceobuime Bblbopbl B 2018 T. B
OHP npesbicnna 80 %, a 8 JIHP coctasuna 77 %,
4TO, HeCcCnopHO, CBUAETENLCTBOBA/IO O MPU3HAHUMK
Hapoaom 3GEKTUBHOM IOPUCANKLMN HOBbBIX FrOCY-
[ApPCTB, BbICOKOM OLLEHKE MX 3aCNyr B HaNaXKnBa-
HUN MUPHOM KM3HU U Pa3BUTUN MHPPACTPYKTYPbI,
0CObBEeHHO CNycTA YeTblpe roga nocse NpoBo3ria-
WweHna HezaBucumocTn?®,

B LLe/IOM aKTMBHOE y4acTMe HaceneHua B Bbibo-
pax BCEX YPOBHEM, MPOXOAMBLLUX B pecnybinKax B

nepuos CTaHOBAEHWSA FOCYAapPCTBEHHOCTU, NO3BO-
NAeT KOHCTATMPOBaTb NPOAOMKABLUMICA NpoLecc
nocsefoBaTe/IbHOro NOATBEPKAEHNA HAPOAOM
JoHbacca Bonn K popmMmnpoBaHuto B pecnybamkax
Ny6/AMUYHbIX MHCTUTYTOB CYBEPEHHOIO HE3aBUCK-
MOTO rocyZapcTBa.

N36paHMe opraHOB MeCTHOro camoyrnpas/ie-
HMA, HECMOTPA Ha yKe cdopmMpoBaBLIEecs 3a-
KOHOAATeNbCTBO, PernamMeHTUpYIoLLLEE NOPSAA0K
nx NpoBeAeHuns B pecnybamnKkax, 6b110 OCNOXKHEHO
neperoBOPHbIM NPoOLEeCccoM B pamKax MUHCKUX
COrNalleHnin, KOTopbI Tak U HE NPUBEN K BbINO-
HeHUIo YKpanHoM B3ATbIX Ha cebs 06A3aTeNbCTB.

K momeHTy BoccoeauHeHun ¢ Poccueli pecnyb-
JINKM y3Ke NPOoLUIn NyTb CTaHOBAEHUA N chopmMu-
pOBa/in COBCTBEHHYIO CUCTEMY OPraHOB BNACTU.
locypapctBeHHyto BaacTb B JHP ocywectenanm
laea AHP, HapoaHbiii Coset AHP — MapnameHT
AOHP, Mpasutenbsctso AHP, cyabl AHP. AHanorunu-
HafA cucTema bbina BbICTPOEHA M B COOTBETCTBUM C
KoHctutyumen JTHP.

B Hauane 2015 r. B JIAHP yxe wen npouecc
BbICTpamBaHus nybanyHol Bnactm. Cnycta Tpu
MecsLa noce Toro, Kak YKkpanHa npekpaTuaa ocy-
LLLeCTBNEHME rOCYAapPCTBEHHOM B1acTW, pasBuTUe
rocyZapCcTBeHHbIX OpraHoB pecnyb/MK cTano oca-
3aembliM, HO YTO Bosiee BaXKHO — QYHKLIMOHUPO-
BaHME OCYLLECTBAANOCh Ha OCHOBE KOHCTUTYL MM
N NPUHATBIX B COOTBETCTBUMN C HUMM 3aKOHOB. Tak,
Kpome paboTbl HapoaHbix CoBeToB (NapiaMeHTOB)
pecnybuK, 6blIN BbICTPOEHbI CUCTEMbI UCMOHU-
Te/NIbHOM BNACTK, YTBEPKAEHbI UX CTPYKTYpPbI. [Na-
Ba JHP asnaeTcA BbICWIMM AONKHOCTHBIM INLLOM
W rNaBol UcnonHuTenbHol Bnactu AIHP, cootBeT-
CTBEHHO, BO3I/1aB/AET NOCTOSIHHO AeNCTBYIOLWNIMI
BbICLUNI MCNONHUTENbHbIM OpraH rocyaapcTBeH-
HoW Bnactu — lNpasutenscteo AHP?°. Ha npo-
TAXEHMN BOCbMMU NeT Bbl1I0 N34aHO MHOXKECTBO
aKTOB, 3aTParMBatoLLMX BarKHeNLWMe chepbl KMU3HU
HoBoOro obuectsa Ha [loHb6acce, NoATBEPMKAABLINX
HamepeHMA BNacTein UCMONHATL NPUHATbIE 0b6A3a-
TENbCTBa Nepes 06LLEecTBOM, U 3TU aKTbl HAXOAUAN

25 Cr. 63 KoHcTuTyumm HP ot 14.05.2014 ; CT. 63 KoHcTuTyumm JTHP ot 18.05.2014.
26 3akoH [JoHeukoi HapoaHoi Pecnybamnkm ot 28.11.2014 Ne 01-IHC «O mecTHbIx Bbibopax [doHeuxoi Hapoa-
Hol Pecnybankn» (pea. ot 10.08.2015) // OduumanbHbiii caint HapogHoro Coseta [JoHewkon HapogHoii Pec-

ny6amkun. URL:
vyborah/ (nata obpaueHua: 12.05.2024).

https://dnrsovet.su/zakonodatelnaya-deyatelnost/prinyatye/zakony/zakon-dnr-o-mestnyh-

27 3akoH JlyraHckoi HapogHoi Pecnybanku ot 03.12.2014 Ne 2-11 «O mecTHbIX Bbibopax» // OduumanbHbii cant
HapogHoro Coseta JlyraHckoit HapogHoit Pecny6amkn. URL: https://nslnr.su/zakonodatelstvo/normativno-
pravovaya-baza/1129/ (naTta obpauweHus: 12.05.2024).

28

Mpu BbicoKoi saBke: B8 AHP u JIHP npownu Bbi6opbl rmaB U aenyTtatoB pecnybauk // URL: https://ria.

ru/20181111/1532574920.html (nata obpaiieHua: 11.05.2024).
2% (Cr.56, 59, 75 KoHctutyummn AHP B pea. no coctosaHuio Ha 30 Hoabpsa 2018 T.
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OTK/IMK yBaXKeHMA B Haposae 1 3pdeKTUBHO ncnon-
HANCH ANA AOCTMKEHUA obmx ueneir®e,
BbicTpamBanace v cynebHana Bnactb. Hanpu-
mep, B JIHP 6bina choopmmnpoBaHa cyaebHan cucre-
Ma, NpeAcTaB/ieHHan BepxoBHbIM, ApOUTPaXKHbIM
1 BoeHHbIM cyaamu JTIHP, palioHHbIMM (ropoacKu-
MU, FOPPaioHHbIMM) 1 MUPOBbIMUK cyaamm’l,
dopmupoBanmcb opraHbl Cyaenckoro coob-
wectsa. OpraHM3aLNOHHbIE U KagpOBble COXK-
HOCTW Ha MepBOM 3Tane NO3BOAIN OCYLLECTBAATb
TO/IbKO YroJIOBHOE CyA0MpOn3BOACTBO, MO Mepe
pa3BUTMA pecnybIMKM HauMHAIN OCYLLECTBAATb-
CA U UHble BUAbI NPABOCYANA B COOTBETCTBUMU C
KoHctutyumnein Pecnyb6amkm. 3ToT BOonpoc ABAA-
eTcsi 0c0H6EHHO BaXKHbIM, MOCKObKY AEMOHCTPU-
pyeT BTOPOM 3aneMeHT Kputepua adbeKTUBHOM
OPUCANKUMN — NPUMEHEHWNE U34aHHbIX HOBOM
B/IACTbIO HOPM U UX MPUHATUE HaceneHnem. Tak,
Hanpumep, cyaamu [JoHeuKon HapoaHoii Pec-
ny6auku B nepuog ¢ 2019 r. 6bIN10 pacCMOTPEHO
113 384 pena, n3 KotTopbix 6bonee 5 Tbic. — Bep-
X0BHbIM cyaom [HP, okono 100 Tbic. — ropoa-
CKMMMW, PaNOHHbIMU U NPUPABHEHHbIMWU CcyAaa-
MU, NoYTK 8 Tbic. — ApbuTparkHbim cygom AHP,
190 yronosHbIx gen — BoeHHbIMm cygom AHP32.
Bonblue Bcero rpa*kAaHcKMx Aen 6b10 paccmo-
TPEHO CyAamu Mo CeAyLWUM KaTeropmam: cno-
Pbl, BbITEKAIOLLME U3 CEMENHbIX MPABOOTHOLIEHWN
(bonee 7 Tbic.), U3 AoroBopoB (MoYTK 5 ThiC.), O Ha-
cnenosaHuu (bonee 2,5 Tbic.). ITUM AEMOHCTPU-
pyeTca goBepue rpaxgaH K MHCTUTYTam BAacTy, K

30

KOTOPbIM OHM aKTMBHO 06paLLatoTCA 3a paspelue-
HMEM CaMbIX Ba*KHbIX }XM3HEHHbIX Npobiem.

Ewe ogHMM BarKHbIM NPU3HAKOM 3hdeKTmB-
HOM, NPU3HABAaEMOWN HaceneHUem (NerMTMMHoOM)
IOPUCOMKLMN ABNAETCA NONb30BaHUE rocyaap-
CTBEHHbIMM yCcayramu, obpalleHme K co3gaBae-
MOW MHpPaCTPYKType, noTpebaeHue 6nar, npe-
[0CTaBAseMbIX Unn obecnevymBaembiXx HOBbIM
npasuTenbcTBom. CornacHo oduumanbHoOM cTaTu-
CTUKe, 32 AHBAapPb — OKTAGpPb B [JJoHeLKe 06bem
peasn3oBaHHON NPOMbILLNEHHOM NPOAYKLMN Ha
OAHOrOo YenoBeKa Bblpoc Ha 44,1 % no cpaBHe-
HUIO C NpeablayLWMM OTYETHLIM NEPUOLOM, YMC-
NIEHHOCTb TPYA0YCTPOEHHbIX AnL, B ropogax AHP
yBenmumnacb B nokasatenax ot 15 oo 24 %, nac-
caXxnpoobopoT B AcuHoBaToM 1 CTapobeleBcKOM
paioHe pacwmpunaca Ha 23,4 n 25,7 % cooTseT-
CTBEHHO, MPOU3BOAMUTENBHOCTb BOAOCHAbXKEHMA
B AMBPOCMEBCKOM palioHe Bo3pocsa B 1,5 pasa, a
B CHeXXHOM — Ha 47,3 %33.

Kpome TOro, ewie ogHMM BHYLINTENbHBIM NPU-
3HaKOM 3pHEKTUBHON OPUCAMKLMN U OAHOBpPE-
MEHHO OTBETOM BCEeM CKeNnTUKam, CTaBMBLLUNM
nos, COMHeHMe A0CTOBEPHOCTb BO/IEN3bABAEHUA
Hapopgos [oHbacca B 2014 r., cTanun pas3BuTUE 1
OOCTOMHbIE NOKa3aTeNn SIKOHOMMUYECKOM aes-
TEeNbHOCTU, KOTOPbIE ABMAKOTCA HENOCPEACTBEH-
HbIM OTpaXKeHMEeM XKU13HeaeATeIbHOCTU Hacese-
HUA TeppuTopuii. B yactHoctu, B AHP akcnopT B
2021 r. cocTtaBun 48,6 mapg, py6., uto Ha 2,64 %
HUXKe, yem rogom paHee. lNMpu atom 73 % aKc-

31

32

33

Hanpumep, YKka3s Masbl AHP ot 24.04.2015 Ne 158, koTopbim yTBEpKAanca MNopagok BbiniaTbl U AOCTaBKU
neHcuin // URL: http://npa.dnronline.su/2015-04-24/ukaz-glavy-donetskoj-narodnoj-respubliki-158-ot-24-
04-2015-goda-o-novoj-redaktsii-poryadka-osushhestvleniya-vyplat-pensij-utverzhdennogo-ukazom-o-
-naznachenii-i-vyplate-pensij-na-territorii-donetskoj-2.html ; Ykas Masbl AHP ot 04.07.2016 Ne 207 «06
opraHu3auMmM maTepuasnbHOro obecrnedyeHMs 3acTPaxoBaHHbIX /ML, Ha TeppuTopun [oHeuKon HapoaHoi
Pecny61vKu 1 npefocTaBieHms UM coumansHbix yeayr» // URL: http://npa.dnronline.su/2016-07-04/ukaz-
glavy-donetskoj-narodnoj-respubliki-207-0t-04-07-2016-goda-ob-organizatsii-materialnogo-obespecheniya-
zastrahovannyh-lits-na-territorii-donetskoj-narodnoj-respubliki-i-predostavleniya-im-sotsialn.html ; Ykas
Mnasbl AHP ot 13.12.2018 No 134 «06 ycTaHOBAEHWWN FOCYAaPCTBEHHONO PEryiMpoBaHMa CTOMMOCTU YCayr
(paboT) Npu npoBefeHUM NMOBEPKU CPEACTB MamepuTesbHoM TexHukm» // URL: http://archive2018-2020.
dnronline.su/download/ukaz-glavy-donetskoj-narodnoj-respubliki-134-0t-13-12-2018-goda-ob-
ustanovlenii-gosudarstvennogo-regulirovaniya-stoimosti-uslug-rabot-pri-provedenii-poverki-sredstv-
izmeritelnoj-tehniki/ v ap.

Y. 3 cT1. 4 3aKkoHa JlyraHckoi HapoaHoit Pecnybamnkm ot 30.04.2015 Ne 18-11 «O cyaebHoi cucteme» // Odunum-
anbHbI caT HapoaHoro Coseta JlyraHckoi HapoaHoi Pecnybanku. URL: https://nslnr.su/zakonodatelstvo/
normativno-pravovaya-baza/939/?ysclid=lwhkcb6ipz14883591 (mata obpauieHua: 12.05.2024).
OduumanbHana ctatucTudeckas nHbopmauma o pabote BepxosHoro cyga 1 cynos obueit topucankumm Jo-
HeuroW HapogHoi Pecnybanku no ocyuiecteneHunio npasocyama 8 2019 r. // URL: https://supcourt-dpr.su/
stat/oficialnaya-statisticheskaya-informaciya-o-rabote-verhovnogo-suda-i-sudov-obshchey-yurisdikcii  (nata
obpaueHuns: 11.05.2024).

CTaTMCTMKa pa3BUTUA TOPOAOB M PailoHOB C Hadana roga 3a sHBapb — oOKTaAbpb 2021 r. // URL: https://
xn--80ahqgjaddr.xn--p1lai/statistika-razvitiya-gorodov-i-rajonov-s-nachala-goda/ (aata ob6pateHus: 11.05.2024).

Tom 77 N 6 2024

135



136

MYB/IMYHOE NPABO
JUS PUBLICUM

NOPTUPYEMbIX TOBAPOB — 3TO KAMEHHbIN Yroib,
aHTPaLMT, KOKC, NonyKokc3. Mo HeKoTopbiM OLLeH-
Kam, B 2021 r. obiee npon3BoACcTBO B pecnybnmke
coctasuno 190 mnpg py6. OcHOBHbIMM Npeanpusa-
TUAMU ABAAAUCDE JJOHEUKMIN MeTannypruyecknii
3aBoA, EHaKMeBCKUI meTanlypruiyeckmii 3aBoga,
3yesckaa TIC, Komcomonbckoe pyaoynpasnieHue,
XapLubI3cKuii TpyOHbIM 3aBO4, @ MHAEKC NPOMbILL-
JIeHHOro Npoun3BoACTBa B AeKabpe 2021 r. cocTa-
Bun 100,2 % no cpaBHeHUto ¢ gekabpem 2020 .
B cBoto ouepenb, 8 JIHP, Hanpumep, Nnpon3soacTBO
MACa B }XMBOM Bece 3a AHBapb — asryct 2020 .
BbIpOCa0 Ha 13 % No cpaBHEHWUIO C aHANOrNY-
Hbim nepunogom 2019 r.3° Bonee Toro, Ban0BOM
cbop 3epHOBbIX M 3epHOH6060BbIX KyNbTYp B JIHP
B8 2020 r. Ha 15,2 % npesbicun yposeHb 2019 r.36 To
€CTb MME/I0 MECTO He TO/IbKO COXPaHEHME NPOU3-
BOACTBA, HO M ero NocTynaTesibHOe paclnpeHune.

OueBMAHO, YTO HAaceNeHUE TePPUTOPUIA NpU-
HMMAJIO NPAMOE M HeNoCcpeACTBEHHOE y4yacTue B
npounssoacTee — 6e3 nogen nonpocty 66110 bbl
HEBO3MOXHO A0CTUYb TaKMX NoKasaTtenen. Cne-
[0BaTeNbHO, He Bbl10 MecTa NpoTecTam Man 3aba-
CTOBKaM — HaobopoT, Ntoan CTPEMUANUCD CBOUM
TPYAOM U LLEHOW MHOTUX }KepTB 06ecneynTb CBOHO
3KOHOMMYECKYHO M NOSINTUYECKYHO CaMOCTOATE b~
HOCTb, NOATBEPXKAAA TEM CaMblM MPAaBOMEPHOCTb
NPUTA3aHMMN HOBOW roCyapCTBEHHOCTU HA CyBe-
peHuTeT. B J/lyraHckoi HapoaHoitt Pecnybnuke
CUTYyaLUsi, HECMOTPSA Ha COBCTBEHHbIE 0OCOHBEHHO-
CTK, B LLe/IOM CBUAETENbCTBOBAIAa 06 aHAIOTUYHOM
3aKOHOMEPHOCTM.

3aKntoueHue

B pe3ynbTaTe aHanM3a cobbITUI, CBA3AHHbIX C
NpoBo3r/alleHnem He3aBUCUMOCTU [JoHeL KoM 1
JlyraHckon HapogHbix PecnybiumK, MOXKHO yTBEPIK-
[AaTb, YTO NPOLLECCbl CaMOOoNpeaeeHna u nocneay-

towero GoOpMMPOBaHUA FOCYAAPCTBEHHBIX MHCTUTY-
TOB B 3TUX PErMOHAX OTPAXKAOT KNACCUYECKUI NYTb
Pa3BUTUA HOBbIX FOCYAAPCTBEHHbIX 06PAa30BaHN
yepes pedepeHayMbl U yupexKaeHne OCHOBHbIX
3aKOHOAATeNbHbIX CTPYKTYP. Pe3ynbTathl pedeper-
ayma, nposegeHHoro 11 mana 2014 r., noarsepannm
NErMTUMHOCTb HOBbIX B/IACTEW B [/1a3ax HaceeHus,
YTO HALLJIO CBOE Bblpa*KeHWe B BbICOKOMN ABKe U
noafep»Ke Nporos0CcoBaBLLUMX 32 HE3aBUCUMOCTb.
OCHOBHble 3aKOHbI, NpUHATbLIE B mae 2014 r., 3a-
Kpenunm ropnanyecKyro OCHOBY CYyLLLeCTBOBaHMA
OHP n JIHP Kak He3aBUCMMBbIX rocy4apcTB, 4To
cTano ¢pyHAaMeHTOM A8 AasibHENLWEro pa3BuTmA
rocyfapCTBEHHbIX CTPYKTYP.

JaHHble cobbITUA AEMOHCTPUPYIOT BAXKHOCTb
HapoaHOro Bo/sen3bABeHMA B npouecce dop-
MWUPOBAHUA NETUTUMHOCTU FOCYAaPCTBEHHbIX
OpraHoB W NOAYEPKMBALOT POSb BHYTPEHHEN noa-
OEPXKKM B YKpenieHNUM HOBbIX roCyAapCTBEHHbIX
CTPYKTYp. OAHAKO npoLecc CTaHOBAEHMA CyBepeH-
HOM BNACTU B YC/IOBUAX NONTUYECKOM HecTabub-
HOCTU N KOHPANKTOB TpebyeT 0coboro BHUMaHUA
K BOMPOCaM MeXKAyHapOAHO-NPaBOBOM NOAAEPK-
KM 1 gmanora B npouecce TpaHchopmaumm nonu-
TUYECKUX PEKMMOB 1 YKPENIeHMA HOBOM rocyaap-
CTBEHHOCTMU.

C yyeTom M3N0XEeHHOro, NpeacTaBnaroTcA
060CHOBAHHbIMM BbIBOAbLI O TOM, YTO «Pa3BUTUE
CMW, dopmunpoBaHMe 0bLLECTBEHHOIO CO3HAHMUS,
COBEepLUEHCTBOBAHWE NYHANYHbIX YCAYT, NOCTENEH-
HOe BOCCTaHOB/IEHME UHOPACTPYKTYPbI rOPOA0B.,
yrnybneHue Koonepaummn c ApyKecTBEHHbIMMU
CTpaHaMM ABNAETCA NPAMbIM A0Ka3aTe1bCTBOM
$daKTUYEeCKON MHCTUTYLMOHAAU3aUNM rocyaap-
ctBa»®’.

MerayHapoaHo-npasosoi ctatyc HP u JIHP,
baKT NPU3HaHMA UX FTOCYAAPCTBEHHOCTU, BO3MOMX-
HOCTb BbICTPaMBaHMA AUNAOMATUYECKMX CBA3EM C
MOMEHTA MX NPOBO3IaLlEHUA HE YyTPATUAN CBOEN
AKTyaNIbHOCTU. U € y4eToM nccnenoBaHHbIX NOA-

34 Kakyto BbIrofly AacT 3KOHOMMKe M HacesneHmio Poccum npucoeamHeHne HoBbIx Tepputopumin // URL: https://
rg.ru/2022/10/21/kakuiu-vygodu-dast-ekonomike-i-naseleniiu-Rossii-prisoedinenie-novyh-territorij.html

(naTa obpaweHuma: 11.05.2024).

35 TMpowussoacTso msca B *unsom Bece B JIHP 3a Bocemb MecALEB Bbipocao Ha 13 % — lockomctat // URL:
https://lug-info.com/news/proizvodstvo-myasa-v-zhivom-vese-v-Inr-za-vosem-mesyatsev-vyroslo-
na-13-goskomstat-60718/ (nata obpauwerus: 13.05.2024).

36 Basnosoit cb6op 3epHOBbIX U 3epHOB060BbIX B JIHP B 2020 r. yBeanuuaca Ha 15,2 % — TockomctaT // URL:
https://lug-info.com/news/valovoi-sbor-zernovykh-i-zernobobovykh-v-Inr-v-2020-godu-uvelichilsya-
na-152-goskomstat-60717/ (gata obpauwenns: 13.05.2024).

37 Jlecuk E. B. O6pasosaHune [oHeukol HapoaHoit PecnybanKkn Kak cneactsme HEeCOCTOATENIbHOCTM UHCTUTY-
LUMOHANU3ALMM MNONUTUYECKOMN BNacTu YKpauHbl // MeraTpeHabl MMPOBOW NOAUTUKM : COOPHUK Hay4HbIX CTa-
TeW No maTepuanam 9-i1 MerKBY30BCKOM Hay4yHO-NPaAKTUYECKON KOHdEepeHUMM MONoabIX yYeHbiX (BopoHex,

3 uioHA 2022 1.). Bbin. 9. BopoHexk, 2022. C. 76-80.
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Oopmuposarue 20cydapcmeerrocmu [JoHeykol u Jlyearckoli Hapoowsix Pecnybnuk 6 2014-2022 2e.. . .

TBEPXKAEHUN 3ODEKTUBHOMN HOPUCAUKLUN HOBBIX  BbIBOAY, YTO C TOUYKU 3pEHUA MeXayHapoaHo-npa-
B/IACTHbIX CTPYKTYP, YyTPaTbl 3G PEKTUBHON HOPUC- BOBOW MPAKTUKU MMENUCb OCHOBAHUSA NPU3HaATb
OVKUMU CTapbIMM BAACTHbIMUM CTPYKTYPamMu, Npu-  pesyabTaTUBHOCTb ocyLliecTBieHHoro B 2014 r.
3HAHWA HaceneHnem NerMTMMHOCTU U NpaBomep- Hapogamu [loHbacca npaBa Ha camoonpeaene-
HOCTM OCYLLECTBASIEMOM B1IAaCTU MOMKHO MPUNTU K HMe B hOpMe OTAEeNEHMNs OT rocyAapcTea YKpanHa.
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HoBble TpaHcrpaHnyHble cTaHAAPTbI NOBEeHUA
apbutpoB B MeXXayHapogHOM apbutpaxe

Pestome. B cTaTbe paccmaTpmMBatoTCA aKTyaslbHble BOMPOChI COBEPLUEHCTBOBAHUA Per/TAaMEHTALLUN HA MEXAY-
HapoAHOM YpPOBHE NPaBW/I, KacatoWwmnxca nosefeHna apbuTpoB B MeXAYHapOAHOM KOMMEPYECKOM U MHBECTU-
LMOHHOM apbuTpake. OcBelLLatoTCa ABA HOBbIX AOKYyMeHTa: KoaeKe noseaeHna apbuTpos Npu paspeLleHnm
MEXAYHapPOAHbIX MHBECTULLMOHHbIX CMOPOB, NOArOTOBAEHHbIN paboueli rpynnoi Komuccum OOH no npasy
MexayHapoaHoi Toprosau (KOHCUTPAN), u pegakuma 2024 r. PykoBogAwmMx npuHLmMnos MexayHapoaHom
accoumauum topuctos (MAK) oTHOCUTENIBHO KOHOIMKTA MHTEPECOB B MEXAYHapoaHOM apbutpake. Kogekc
nosezeHns apbuTPOB UCMO/Ib3YETCs B paMKax pa3bupatenbcTsa Nno MexXayHapoaHOMY MHBECTULLMOHHOMY Cho-
py (MUNC), ogHaKo MOXKET MPUMEHATLCA B paMKax pa3bupatenncrea no At0bomy Apyromy cropy no LoroBopeH-
HOCTM ero cTopoH. Hapaay c TpeboBaHUAMM O HE3aBUCMMOCTY U BecnpuctpacTHocT apbuTtpos) Kogekc BBo-
ANT OFpPaHUYEHNe Ha O4HOBPEMEHHOE BbIMOJIHEHME HECKOIbKUX QYHKLMIA, 3 TaKKe 3aKkpennaeT 0683aHHOCTH
nposABAATb ycepamne, BeCTh pazbupaTtenbctBo 40O6POCOBECTHO M KOMNETEHTHO, HEe AeNerMpoBaTh CBOM 0653aH-
HOCTW MO NPUHATUIO PELIEHWNI, COXPaHATb KOHPUAEHLMANBHOCTb pa3bupaTtenncTsa; TpeboBaHWe 0 Pa3yMHOCTH
rOHOPapPOB apbUTPOB, a TaKKe MONOKEHUA, PeryMpyLoLLMe PO/ib MOMOLLHNKOB TPeTeMCKoro cyaa. Pykosoaa-
wme npuHumnbl MAKD OTHOCUTE/NIbHO KOHOIMKTA MHTEPECOB B MEXKAYHAPOAHOM apbuTpake ABNAOTCA Hau-
6os1ee NoONyAAPHbIM UCTOYHUKOM «MATKOTO NpaBa» cpeayn CBOAO0B NPaBUA MeXAYHAaPOAHOr0 NPOUCXOXKAEHNUSA,
pernameHTUpYoLWMX BONPOCLI 6ECNPUCTPACTHOCTU N HE3ABUCMMOCTM apbuTpos. Ha Hero YacTo onupatoTcs B
apbuTparkHbIX M cyaebHbix pa3bupaTenbcTBax B Pas/IMYHbIX MPABOMNOPALKaX NPU PACCMOTPEHUN BOMPOCOB, CBA-
3aHHbIX C NPUHATUEM OYHKLMI apOUTPOB, NX HA3HAYEHUAMM U OTBOAAMU. HOBE//bI, BHECEHHbIE B YKa3aHHbIe
PyKkoBoaALwMe NpMHLMMbI C y4eTom 10-neTHeln NpakTUKKM NPUMEHEHUSA NpeablayLLei X pefakLmmn, paclnpatoT
nepeyeHb NOAMEHKALLUX PACKPLITUIO OOCTOATENLCTB, YTOUYHAOT PAL GOPMYINPOBOK.

KnioueBble coBa: MeXAyHAapOAHbIN KOMMEPYECKUA apbuTpak; mexayHapoaHbI MHBECTULLMOHHbIN apbu-
TpaK; noBeaeHne apouTpoB; KOHGAMKT MHTEPECOoB; HE3aBUCUMOCTb apbUTPOB; 3TnKa apbutpos; KOHCUTPASI;
MALO

Ona yutuposaHua: CaBpaHckuin M. HO. HoBble TpaHcrpaHMyYHble CTaHAAPTbI NOBeAeHUA apbUTPOB B MeXayHa-
poaHom apbutpaxe. Lex russica. 2024. T. 77. Ne 6. C. 139-149. DOI: 10.17803/1729-5920.2024.211.6.139-149

© CaspaHckuit M. 0., 2024

Tom 77 N 6 2024

139



140

ABTOPUTETHbIN KOMMEHTAPWIA
EX OFFICIO

New Cross-Border Standards of Conduct for Arbitrators in International Arbitration

Mikhail Yu. Savranskiy

Alekseev Private Law Research Center
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Moscow, Russian Federation

Abstract. The paper deals with topical issues of improving the regulation at the international level of the rules
concerning the conduct of arbitrators in international commercial and investment arbitration. Two new documents
are highlighted: the Code of Conduct for Arbitrators in the Settlement of International Investment Disputes,
prepared by the working group of the United Nations Commission on International Trade Law (UNCITRAL),
and the 2024 edition of the guidelines of the International Bar Association (IBA) regarding conflicts of interest
in international arbitration. The Code of Conduct for Arbitrators is applied in the framework of International
Investment Dispute (IID) proceedings, but may be applied in the framework of proceedings in any other dispute
by agreement of the parties to the dispute. Along with the requirements for the independence and impartiality
of arbitrators, the Code introduces restrictions on the simultaneous performance of several functions, as
well as establishes obligations to exercise diligence, conduct proceedings in good faith and competently, not
delegate their decision-making responsibilities, maintain the confidentiality of proceedings; the requirement for
the reasonableness of arbitrators’ fees, as well as provisions governing the role of tribunal assistants. The IBA
Guidelines on Conflicts of Interest in International Arbitration are the most popular source of «soft law» among
the sets of rules of international origin governing the impartiality and independence of arbitrators. It is often used
in arbitration and judicial proceedings in various legal systems when considering issues related to the assumption
of the functions of arbitrators, their appointments and challenges. The novelties introduced into this Manual,
taking into account the 10-year practice of applying the previous edition, expand the list of circumstances to be
disclosed, clarify a number of statements.

Keywords: international commercial arbitration; international investment arbitration; conduct of arbitrators;
conflict of interest; independence of arbitrators; ethics of arbitrators; UNCITRAL; IBA

Cite as: Savranskiy MYu. New Cross-Border Standards of Conduct for Arbitrators in International Arbitration. Lex
Russica. 2024;77(6):139-149. (In Russ.). DOI: 10.17803/1729-5920.2024.211.6.139-149

BBepeHne

Bonpocbl 3TMKM apbUTPOB, NPUMEHEHWA U COBEp-
LEeHCTBOBAHMSA NPaBWUA YPEry1nmpoBaHMa KOHOAMK-
Ta UHTEPECOB B MeXAyHapoAHOM apbuTpake He
YyTPauMBaloOT CBOK BbICOKYIO aKTya/bHOCTb, B TOM
yucne B CBETE PEryasapHO BO3HWMKAIOLLMX PE30HAHC-
HbIX CUTYaL MM, CBA3AHHBIX C UCMOJIHEHWEM M Ocna-
pUBaHMEM apBbUTPaXKHbIX PeLleHUid B Pa3INYHbIX
HOPUCANKLMAX.

HoBylo BOMHY apKUX AUCKYCCUMI NO pac-
cmaTpuBaemoli npobnemaTtuke nopoguna ANuB-
LaAcA B TeYeHMe WeCTn neT pa3paboTka HOBOTO
[OKymeHTa — Kofekca nosegeHus apbutpos npu
paspeLleHnn MeXAyHapOAHbIX MHBECTULMOHHbIX
CNopoB, NoAroToBAEHHOro paboyeit rpynnoii Ko-

1

muccnn OOH no npaBy meXKayHapoaHON TOPros-
v (KOHCUTPAJ)L. Ero oKoHYaTeNbHbIN TeKCT 6bin
onybaunkoBaH B Havane 2024 r. nocne ero og06-
peHun leHepanbHoi Accambneeit OOH B aekabpe
2023 r.2

B ¢peBpane 2024 r. 6bina M3aaHa HOBaA peaak-
LUA WMPOKO U3BECTHOTO paHee AOKYMeHTa —
PykoBogawmx npuHumnos MexayHapoaHoM
accoumnaumm toprUCcToB OTHOCUTENIbHO KOHPINKTA
MHTEpecoB B MexayHapoaHoM apbuTtpaxke (IBA
Guidelines on Conflicts of Interests in International
Arbitration), KoTopble siBnAtoTCcA Hanbonee no-
NyNAApHbIM UCTOYHUKOM «MSATKOTO NpaBa» cpeam
CBOZ0B MPABUA MEXAYHAPOAHOI0 MPOUCXOXKae-
HUS, pernameHTUpPYHLLLMX BONpPOCk! 6ecnpuctpact-
HOCTU M HE3aBUCUMMOCTM apbUTPOB.

URL: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://uncitral.un.org/sites/uncitral.un.org/

files/media-documents/uncitral/en/coc_arb_r_1.pdf (gaTta o6pauwenns: 11.01.2024).

HOHCUTPAJT npuHana TakKe KogeKkc noBeaeHua cyaen npy paspelleHm MexXayHapoaHbiX MHBECTULMOHHbIX

CMOpPOB, MPU3BaHHbIN pPeryanposaTth NoseaeHne Cyaei co34aBaemoro NoCTOAHHOrO MexaHM3ma ANs paspe-
LWEeHMA MHBECTULMOHHBIX cnopoB (MHOroCTOPOHHEro MHBECTULIMOHHOTO cyAa).
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Hogoble mpaxczpanuyHble cmandapmel nogederus apoumpos 8 MexayHapooHoM apbumpaxe

MpucTanbHOe BHUMaHME IOPUANYECKOTO CO-
obuiecTBa K 3TUM AOKYMEHTaM U pag, rPOMKUX
cyaebHbIX Aen, NpeaLecTBYOLWNX UX NPUHATULO,
MOKa3blBatoT, YTO MPUHLMUN BECNPUCTPACTHOCTH
M HE3aBUCUMOCTM apbUTPOB ABAAETCA OAHUM U3
BaKHENLLMX B TPETEMCKOM pa3bupaTtenbeTee npu
paspeLleHnmn Kak MeXAYHapOAHbIX KOMMEPYECKMX,
TaK U MHBECTULMOHHbBIX CNopoB. «becnpucTpact-
HOCTb» M «HE3aBMCMMOCTbY», KaK U3BECTHO, 3TO pas-
JIMYHbIE, HO HEePa3PbIBHO CBA3AHHbIE Mexay cobol
MOHATMA, KaK «B€ CTOPOHbI OAHON MeJanu»s.

He3aBMCMMOCTb 06bIYHO MOHMMAETCA KaK 06b-
€KTMBHOE OTCYTCTBME BblparKEHHbIX (KPUTHUYHbIX)
CYBOBEKTUBHbIX CBA3E (CnyebHbiX, dUHaHCO-
BbIX, IMYHbIX, CEMEWNHbIX OTHOLIEHWI) apbuTpa co
CTOpPOHOW nAn obemmm cTopoHamm apbuTpaka,
n (Mnn) npeacTaBUTENS MU CTOPOH, U (MnK) coap-
6uUTPamu, n (MNK) CBUAETENAMM, SKCNEPTaAMMU.

BecnpucTpacTHOCTb — 3TO MpeXxae BCero
CyObEKTUBHOE OTHOLWEHMWE, COMPOBOXKAAOLLEECS
OTCYTCTBMEM NPEAB3ATOCTU B OTHOLLIEHNWN KaKoW-
NMBO 13 CTOPOH (KaK NpespacnosioXeHHOCTH, TaK
n Npeay6exaeHHOCTU B OTHOLEHWUW AaHHOM CTO-
POHbI) M6 3apaHee cHoOPMUPOBAHHOM NO3ULUK
Mo MMELWMM 3HaYeHNE ANA Pa3peLleHna KoH-
KpeTHoro cnopa obcToaTenbCcTBam.

He3aBMCUMMOCTb BbICTYNaeT BO3MOXKHOM (HO
He 06sA3aTeNbHOM) Npeanocbinkoi 6ecnpucTpact-
HOCTW, OAHAKO Ha/MYMe A0KHOWM HE3aBUCMMOCTH
ABnaeTca pakTopom, obecneymBaroLLMm Heobxo-
AVMMoe foBepue U K apbutpam, n K apbutpuposa-
HWIO, TOTAA KaK He40CTaTOYHOCTb TAKOBOWM MOXKET
BbI3bIBaTb NOAO3PEHMA U HEYBaXKMUTE/IbHOE OTHO-
LeHMe CTOPOH Kak K caMomy apbuTpaxkHOMY pas-
6UpaTenbCTBy, TaK U K ero pesyssTaTam.

Kopekc noBepieHus ap6uTpoB npu paspeLueHuu
MeXAYHapOAHbIX HBECTULIMOHHDIX COPOB

MpuHATLIN Ha 56-1 ceccnm KOHCUTPAJT Koaekc
noseAeHUA apbuTpoB Npu paspeLleHnn mexay-
HapPOAHbIX MHBECTULMOHHbIX CNOPOB (fanee —

3

KoaeKkc noseaeHus apbutpos, Koaekc) ctan
pe3yabTaTOM MHOIONETHUX UCCNeL0BaHUMN U CO-
BMECTHOM paboTbl 0dULMaNbHBIX MpeacTaBuTenem
rocyaapcTs M 3KCnepTos®,

Koaekc coctonT n3 12 ctaTte ¢ CONpPOBOXK-
JAWUMMN UX KOMMEHTaPUAMU, 0B BACHAOLWUMM
CMBbIC/T KaXA0ro MOOXKeHUs".

B cuny ct. 2 KogeKc npumeHseTcs K apbutpy
WU KaHaMZaTy B apbuTpbl B paMKax pasbupa-
TeNbCTBA NO MEXAYHAapPOAHOMY MHBECTULLMOH-
Homy crnopy (ganee — MUC), a TaKkKe K bbiBLLEMY
apbuTpy. KogeKke MoXKeT NPpUMEHATLCA B PpaMKax
pa3bupaTtenbcTsa No lbomy Apyromy cropy no
[0rOBOPEHHOCTM CTOPOH cropa.

Cnepyet o6paTnTb BHUMaHMeE Ha M. 2 CT. 2,
YCTaHaBAMBAKLWMUN, YTO «eCAnU OOKYMeHM o
€o2/1acuU CoaepPKNUT NONOXKEHUS O NOBEeAEHUM
apbuTpa, KaHaugaTa unu bbiBero apbuTtpa, To
HacToAwmM KogeKec 4ONONHAET Takue nonoxe-
HUsA. B cnyyae BO3SHUMKHOBEHMA Nt060Oro NpoTuBo-
peunsa mexay Kogekcom u TakMMK NoTIOXKEHUAMM
nocneaHMe UMET NPENUMYLLECTBEHHYIO CUY B
4acTU TaKoro NpoTMBopeymns (Kypcus moi. —
M. C.)».

TeEPMUH «OKYMEHT O cornacum» B cuay n. «b»
CT. 1 03HaYaeT: MexKAyHAPOAHbIN AOrOBOp, Npes-
YCMaTPMBAIOLLMI 3aLUUTY MHBECTULMIN UK UHBE-
CTOPOB, 3aKOHOAATE/bHbIN aKT, PErYAUPYIOLLNIA
MHOCTPaHHbIe MHBECTULMN, U UHBECTULMOHHbIM
KOHTPAKT MeXAy MHOCTPaHHbIM MHBECTOPOM U TO-
CyapCTBOM, Ha OCHOBE KOTOPbIX Obl/I0 BbIParKEHO
cornacue Ha apbuTtpax.

KozeKc npexkae Bcero 3akpennseTt oba3aH-
HOCTb apbuTpa AencTBoBaTb HE3AaBMCUMO U bec-
NPUCTPACTHO (CT. 3), He N03BONAA €My, B YaCTHO-
CTW, CneayloLero:

«a) HAaXo4MTbCA NoA BAUAHUEM NI0ASIBHOTO OT-
HOLIEeHUSA K 11060l CTOPOHE B crope nan atobomy
APYromy nuuy unmn cybbekTy;

b) nonyyaTtb yKasaHus oT ntob6oi opraHnsauuy,
npaBMTENbCTBA UM YAaCTHOrO InLa no ntobomy
BOMNPOCY, paccmaTpMBaeMomy npu pasbupartens-
ctBe no MUC;

Cm.: BaHrokosa E. M. HesaBucMmocTb M 6ecnpucTpacTHOCTb apbuTpoB B MeXAYHapOAHOM KOMMEPYECKOM

apbuTpaske // BeCTHUK MmeXayHapoaHOro Kommepyeckoro apbutpaxka. 2014. Ne 2 (9). C. 53.

MpepacTasuteny Poccuinickoin ®epepalmm NpMHMMaNM akTBHOE yyacTue B pa3paboTtke Kogekca, Hanpasasanm

CBOM NPeaNoXKeHNs Mo COBEPLIEHCTBOBaHMIO ero npoekTa. Cm., B 4acTHOCTW: PO npeanoxmna ycoseplueH-
cTBoBaThb TpeboBaHMA K NOBEAEHMNIO apbUTPOB B MHBECTUMUMOHHOM apbutpaske // URL: https://economy.gov.
ru/material/departments/d02/rf_predlozhila_usovershenstvovat_trebovaniya_k_povedeniyu_arbitrov_v_
investicionnom_arbitrazhe.html (aaTa obpaweHus: 11.02.2024).

BmecTe c Kogekcom nosegeHus apbutpos KOHCUTPA/T onybankosana oduumanbHbiit KoMmeHTapuin K Hemy,

KOTOPbIM, KaK YKa3aHO B HEM CaMOM, C/IYXKWUT PYKOBOACTBOM Mo KoZeKcy, pasbacHAA coaepiKaHue cTaTtei,
paccmaTpuBas UX NpPaKTUYeCcKMe NOCNeACTBUA U NpUBoAA Npumepbl. OH COAEPKUT pekoMmeHaauun ansa apbu-
TPOB, KaHAMAATOB M BbIBLIMX apOMTPOB, a TaKXKe A/ CTOPOH Cropa M rocyAapcTs no npumeHeHuto Kogekca.
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C) HaxoAuTbCA NoA BAUAHUEM KaKUX-n1mbo
MMEBLLMX MECTO paHee, HbIHEeLWHUX UAN OXKnaae-
MbIX B Byayuiem GMHaHCOBbIX, 4€10BbIX, Npodec-
CMOHaNbHbIX UIN INYHBIX OTHOLUEHUN;

d) ncnonb3oBaTb CBOE MOJIOMKEHME ANA NPO-
ABUXKEHUA N0ObIX PUHAHCOBLIX MU INYHDBIX UH-
TEepPecoB, KOTOPblE MMEIOT OTHOLLEHWE K OAHON U3
CTOPOH B Criope Waum K ucxoay pasbupartenncrsa
no MUC;

e) bpaTb Ha ceba Nbblie GYHKLUU UAN NPU-
HMMaTb Nt0ObIe BbIroAbl, KOTOPbIE KAKUM-TNB0
obpasom byayT NpPenATCTBOBATb BbINOJAHEHWUIO UM
W eto cBOUX 06A3aHHOCTEN; nnun

f) npeanpuHMmaTh Nt0bble AEUCTBUA, KOTOPbIE
€034atoT BUAMMOCTb OTCYTCTBMA HE3aBUCMMOCTH
NN 6ecnpmucTPacTHOCTUY.

MHHoBauum B KogeKkce nosegeHus apbutpos
3aK/104AOTCA B PAacipoCTpaHeHMn 06s3aTenbeTB
apbuTpoB No He3aBUCUMOCTU, BecnpucTpact-
HOCTM WM PacKpbITUIO MHPOPMALMKN HA APYrUX
dU3NYECKUX U IOPUANYECKUX NUL, KOTOPbIM
MOXHO NPOSABAATb IOAZIHOCTb, U B YaCTHOCTM Ha
CTOPOHHMX CNOHCOPOB. MMoANyHKT «a» n. 2 cT. 3
«HeszaBucMmocTb 1 becnpuctTpacTHocTb» Kogekca
3anpeuiaet apbutpam noananatb Noj BAUSHUE
JIOANBHOCTU K 11060 CTOPOHE cnopa uam nrbomy
Apyromy Gp1UsnMyeckomy UM IOPULNYECKOMY NNLLY.
B KommeHTapum K Kogekcy nosegeHus apbutpos
yTOUHAeTcA, YTo 3Ta dpasa oxBaTbiBaeT cpeam
npouyero: (i) CTOPOHbI, He y4acTeyloLLME B Crope,
KOTOpbIM Obl/I0 AaHO paspeleHre Ha nogavy
NMMCbMEHHbIX 3asiBJIEHUI B Xo4e pa3bupaTenbcTsa;
(ii) rocymapcTBO, He yyacTByloLlee B Crope, UK
PEerMoHaibHYt0 OpPraHM3aLMi0 SKOHOMNYECKOM UH-
Terpaumnmn, KoTopan ABAAETCA CTOPOHOM OCHOBHOTO
WMHBECTULUMOHHOTIO gorosopa; (iii) apyroro yneHa
TpeTencKoro cyaa Uam cneumasnbHoOro KommreTa
MeKayHapOo4HOro LLeHTPa Mo yperyMpoBaHuto
WMHBECTUUMOHHBIX cnopos (MUYWUC); (iv) ctopor-
HUX CNOHCOpPOB; (V) cBMAETENE-IKCMEPTOB U
(vi) 3aKOHHbIX NpeacTaBUTENEN CTOPOH cnopa.

TakMm 06pasom, xoTa camo GpMHAHCMPOBAHUE
TPETbUX CTOPOH He ABAAETCA NPeaMeToM 0b6CyK-
OEHUSA, 3aKpenneH COBPEMEHHbIM NOAXOA O Nnon-
HOM PacKpPbITUM MHDOPMALIMK B YKa3aHHOM YacTu
BO n3bexkaHne KOHPAMKTa MHTepecos. o cyTn,
3TO B/ieYeT HeobXxoANMMOCTb ANA apbuUTpoB npo-
BEepATb Ntobble MexaHM3Mbl PUHAHCUMPOBAHMA NO
BOMPOCaM, KOTOPble OHM paccMaTpPMBaloT, YTOObI

BbIABNATb U YCTPAHATb Nt06ble NOTEHLUNANbHbIE
OTHOLWIEHUA MeXAY HUMU U TaKUMU CTOPOHHUMM
cnoHcopamm®.

OfHa U3 BaXHbIX 3a4a4, KOTOpble CTOANM
nepepg paspabotunkamu Kogekca, 3akntodanach
B orpaHu4eHun npaktuku double-hatting, koraa
apbuTp og4HOBPEMEHHO BbICTYNaeT B KayecTse
npeacTaBUTENA UM SKCNEpTa B APYrUxX Aenax.

B cuny n. 1 c1. 4 KogeKkca «OrpaHnyeHune Ha
04HOBPEMEHHOE BbINOJIHEHNE HECKONbKUX BYHK-
LMIA», eCIN CTOPOHbI B CNOpe He A0roBopaTca 06
MHOM, apbuUTp HE MOXKET OAHOBPEMEHHO BbICTY-
naTb B KayecTBe NpeacTaBUTeNs UIN CBUAETeNs-
3KcnepTa B tob6oOM Apyrom pasbupaTtenbCcTse,
CBAA3@HHOM C TOl (Temu) ke mepoli(-amu), Ton
(Temun) ke nnbo cBA3aHHOM(-bIMM) C HEWN (HUMMK)
CTOpOHOi(-amun) nnmn Tem(-un) ke NosnoKeHnem(-
AMM) TOTO e AOKYMEHTa O COracuu.

Ecnv cTopoHbI cnopa He AoroBopsATca 06 MHOM,
ObIBLLIMIA apbUTP B TEUEHME TPEX JIET HE AONKEH
BbICTYNaTb B KaYecTBe NpeAcTaBUTeNs UK CBUE-
TenA-aKcnepTa B 1106OM Apyrom pasbupartenberTse
no MUC nam nHomy crnopy, KacatoLemycs TOn e
Mepbl (TEX XKe Mep) UK Tol (Tex) e Un cBs3aH-
HOWM(-bIX) C HEWN CTOPOHbLI (CTOPOH), N B TeueHUe
OfiHOTO roga B Il0bomM Apyrom pasbupartenbcree
no MUC nau nHomy cnopy, KacaroLemyca Toro
(Tex) ke nonoxkeHua(-nit) TOro ke AOKYMEHTa o
corsiacuu, ecnu CTOPOHbI B CNope He A0roBopATCA
06 uHom (n. 2—4 ct. 4).

OTaenbHO yCTaHOBMEHbI Npeaesibl 0bmeHa co-
0b6LeHnaMn co ctopoHamm (cT. 7 Kogekca «ObmeH
Co0blLEeHMAMM ex parte»).

Mo obuwemy npaBuay obmeH coobLeHnaMM ex
parte 3anpewaetca. Takol obmeH gonycKaeTcs,
Korga ogHa 13 CTOPOH 0bMeHMBaeTca CoobLeHNs-
MW C KaHAMAATOM B CBSI3U C BO3MOXHbIM Ha3Haye-
HMEeM B KayecTBe apbuTpa 3ToM CTOPOHOM B crniope
015 OLEHKW HaIMYmA y HEero 3HaHWUM, onbiTa, KOM-
neTeHumMm, cnocobHocTel n cBO6OAHOTO BpEMEHH,
a TaK¥Ke HaM4us NoTeHLMANbHON KONNN3UU UHTE-
pecos.

B ntobom cnyyae yKasaHHble cOObLeHUs He
OOJIKHbI KacaTbCA KaKMX-IM60 NpoueaypHbIX Uau
MaTepKnasibHO-NPaBOBbIX BONPOCOB, CBA3AHHbIX C
pa3bupaTenpCcTBOM, AN BOMNPOCOB, KOTOPble MO-
ryT BOSHMKHYTb NpW paccmoTpeHun crnopa. Mpu
3TOM, B OT/INYME OT MHOTUX UHbIX MEXAyHapoa-
HbIX M HaLMOHANbHbIX NPaBUA YPEryanpoBaHus

Bondy Ch., Khoury L. A New Code of Conduct for Arbitrators May Soon Be Available to Parties in Investor-State

Disputes-But No Ban on Double-Hatting // URL: https://www.steptoe.com/en/news-publications/global-
trade-and-investment-law-blog/a-new-code-of-conduct-for-arbitrators-may-soon-be-available-to-parties-in-
investor-state-disputesbut-no-ban-on-double-hatting.html (gata o6pawexua: 11.01.2024).
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Hogoble mpaxczpanuyHble cmandapmel nogederus apoumpos 8 MexayHapooHoM apbumpaxe

KOH}IMKTa MHTepecoB, KoaeKkc noseaeHus apbu-
TPOB Hapsaay ¢ TpeboBaHUAMM, HAaNPaBAEHHbIMU
Ha obecneyeHne He3aBUCMMOCTM U Becnpuctpact-
HOCTMU, COAEPKUT BOoJiee WMPOKUIN KPpyr «Npo-
deccrMoHaNbHbIX» N «3TUYECKUX» 0O6A3aHHOCTEN
apbuTpoB., orpaHNUYEeHnin, CBA3AHHbIX C apouUTpu-
poBaHUEM.

K nx uncny otHocaTcA: 0683aHHOCTb apbuTpa
NnposABAATb ycepane, a MMeHHO J06POCOBECTHO
BbINONHATbL CBOW 0683aHHOCTU, YAENATb NpoBe-
OeHuto pa3bupaTtenbCTBa A4OCTAaTOYHO BPEMEHM
M BbIHOCUTb BCE peLleHns cBOeBPeMeHHO (cT. 5);
0653aHHOCTb BECTU PA3bMpPaATEIbCTBO KOMMETEHT-
HO M ¢ cob0AEHMEM BbICOKUX CTaHAAPTOB YecT-
HOCTW, CNPaBEeA/IMBOCTU U BEXANBOCTU; 061a4aTb
HeobXoAMMbIMU KOMNETEHUMNEN U HAaBblKaMu, He
OeNnerMpoBaTb cBOM 06A3aHHOCTM MO NPUHATHUIO
pelleHuit (cT. 6); 06583aTeNbCTBO COXPAHATL KOH-
dnpeHuManbHocTb pasbupartenscTea (cT. 8); 064-
3aHHOCTb BECTU TOYHbIM y4YeT CBOEro BPeMEHM
N PacxofoB, CBA3aHHbIX C pa3bupaTenbCcTBOM, U
NpefocTaBAATb TaKMe OTYETbI MO 3aMPOCy CTOPOHbI
B Cope, COBMeLLeHHas ¢ TpeboBaHMEM O pasym-
HOCTM FOHOPApPOB M pacxonoB apbuTtpa (cT.9), a
TakKe 0b6A3aHHOCTU apbuTpa, CBA3aHHbIE C NPU-
B/IeYEeHMeM NOMOLLHUKa 1 cobatogeHnem nocnesn-
HUm Koaekca (cT. 10).

Kogekc nosegeHua apbutpos B cT. 11 «06s-
3aHHOCTb pacKkpbiBaTb MHPOPMaLMIO» Hanaraet
Ha apbuTpOoB 06A3aHHOCTb PACKpPbIBaTbL Nt0ObIE
¢durHaHcoBble, AenoBble, NpodeccnoHanbHble Nau
6/1M3KME INYHbIE OTHOLIEHUSA 3a Noc/egHUe NATb
NneT ¢ N1tob0ol U3 CTOPOH cnopa, NpeacTaBUTENS MU,
ApYyrumu apbuTpamu, CBUAETENAMU-IKCIIEPTaMU U
CTOPOHHMMM CNOHCOPaMu. [laHHaA cTaTbA TaKXke
TpebyeT oT apbuUTPOB pacKpbiBaThb Nt0bbIe 06CTOA-
TeNbCTBA, KOTOPbIE MOTYT BbI3BaTb 0OOCHOBaHHbIE
COMHEHUA OTHOCUTE/IbHO UX HE3AaBUCUMOCTU U
6ecnpucTpacTHOCTU; Npm 3Tom B KommeHTapuu
nogyepKmMBaeTcs, 4To Takoe 064A3aTeNbCTBO MO
PaCKpbITUIO MHPOPMALLMN HE OTFPaHUYEHO BO
BpemeHUu. Bmecte c Tem apbutp 0b6s3aH Bceraa
pacKpbIBaTb HOBblE MM HEAABHO BCKPbIBLUMECA
06CTOATENBCTBA U MHPOPMALLMIO, KaK TOJIbKO eMy
CTAaHOBUTCA O HUX U3BECTHO.

KaHamaaTt v apbuTp npunaratoT Bce pasyMHble
YCUANA K TOMY, YTODbI Y3HaTb O TaKMX 06CTOATEND-
CTBax U MHGOpMaLmn.

Mpu HaANYUU COMHEHWNI B HEOBXOAUMMOCTHU
PaCKpPbITUA COOTBETCTBYOLEN MHPOPMALMN KaH-
ANOAT M apbuTP AOMKHbBI CKAOHATLCA B NOJb3Y ee
pacKpbITUS.

KaHaunaaTt n apbuTtp packpbiBatoT YyNOMSHY-
TYl0 MHGOPMALMIO 40 MW NOC/AE Ha3HaYeHuA U
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HanpaBAsAOT ee CTOPOHaM B Criope, APYrMm apbu-
Tpam B pamKax pasbuparensctsa no MUC, apbu-
TPaXKHOMY YUYpeKAEHUIO 1 Nt0ObIM APYrMM ANLAM,
YKa3aHHbIM B lOKYMEHTE O COrMacuun namn npume-
HUMBbIX NpPaBUNaX.

®daKT HepasrnalweHna paccMmaTpuBaemMomn nH-
dopmaumm cam no cebe HeobazaTeNbHO CBUAE-
TeNbCTBYET 06 OTCYTCTBUM HE3ABUCUMOCTU UMN
6ecnpucTpPacTHOCTU.

CtaTbs 12 0b6A3bIBaeT apbuTpa, bbiBLIETO APOU-
Tpa u KaHampaTta cobaogate Kogeke noseaeHus
apbuTpoB., a TakKe He NPUHUMaTb Ha3HaYeHUe
WU B3ATb CAMOOTBO/, €C/IM OH HE B COCTOSIHUM
cobntogatb nonoxeHnsa Kogekca.

KogeKkc He ycTaHaB/AMBAET CaHKLUMI 3a ero
Hecob/iloaeHMe, a TaKXKe MexaHu3ma a5 oTeoza
nnn auckeanmdukaumm apbumTpa, oaHaKo MyHKT 3
cT. 12 yKkasbiBaeT, 4To Nt0b0o 0TBOA UM AUCKBA-
nmduKauma apbuTtpa peryanpyrotca 4OKYMEHTOM
0 corflacuu AN NPUMEHUMbIMWU NPaBUIaMN.
B KommeHTapum Takxe oTmedaeTcs, 4to ntoboe
HapyweHne Kogekca moxeT BbITb MPUHATO BO
BHMMaHME NpU PaCCMOTPEHMM COOTBETCTBYHOLLLETO
Bonpoca.

Takum obpasom, npu paspeweHnn MNC Ko-
OeKc byaeT NPUMEHATLCSA B COBOKYMHOCTM C COOT-
BETCTBYIOLMMM apOUTPAXKHBIMWU pernameHTamm,
a TaKKe MCNo/b3yemMbIMU B ONpeaeNeHHON topuc-
AVKUUK (apbutpaxkHom LeHTpe) cneumanbHbiMm
npaBuiammu, PerynpyroLLMMm BONPOChbl KOHGNK-
Ta MHTepecoB, obecneyeHnn HeE3aBUCMMOCTU U
6ecnpucTpacTHOCTU apbUTpPoB, HaNpMumep Bme-
cTe ¢ PykosogAawmmm npmHumnamm MAHK oTHoCK-
TENbHO KOHGIMKTA MHTEPECOB B MEXKAYHAPOLHOM
apbuTpake.

CnepyeT oTmeTuTb, uTo KogeKkc nosegeHus
apbUTPOB COAEPKMUT AOCTATOYHO LUIMPOKMUIA Nepe-
YyeHb OrpaHUYeHUn U TpeboBaHMI, CBA3AHHbIX C
NPUHATUEM U BbiNOAHEHWEM GYHKLUMI apbuTpa,
BeCbMa OBLIMPHbIN KPyr NoANEeXKaLLEeN PaCKPbITUIO
MHbOPMaLMM C Pa3INYHBbIMU CPOKaMM AAaBHOCTU B
OTHOLUEHUM TEX NN UHbIX PpaKToB. [aHHble Tpebo-
BaHWSA BbIXOAAT 32 Npeaenbl cobctBeHHO becnpu-
CTPaCTHOCTU U HE3aBUCUMOCTU, HO M B 3TOM YacTu
OHW B LE/IOM CTPOXKe, Yyem TpeboBaHUA 60b-
LWMHCTBA apbMTPaXKHbIX LEHTPOB M PyKoBOAALLMX
npuHuunos MAK oTHOCUTENbHO KOH(IMKTA UHTE-
pPEecoB B MeXAyHapoaHOM apbutparke, KOTopble
TaK»Ke 4acTo UCMNOo/b3yeTca B MUHBECTULMOHHOM
apbutpaxe.

Monaraem, 4yTo KogeKc Kak HOBbI MeXKAay-
HapoAHbIM CTaHAAPT NO BONpOCam NoBeaeHus
apbuTpos, paspaboTaHHbIN nog arnaoit OOH u
eto 0406peHHbIN, 3aCTaBUT TaK UM MHAYE CKOP-
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peKTUpoBaTb (B TOM YuC/ie B NaaHe paclumnpe-
HUA Kpyra ob6s3aHHOCTE apbUTPOB) NONOXKEHMUA
apOUTPAXKHbIX PEraMeHTOB, 3TUYECKMX NPaBUA
apbUTPAXKHbIX YUYPEXKAEHUIN N HeNpaBUTENb-
CTBEHHbIX OpraHun3aLnin, NPUMeHAEMbIe He TOJb-
KO B chepe MHBECTULLMOHHOIO, HO U KOMMepYe-
cKoro apbutpaxka. Mbl Buamnm, 4to Koaekc yxe
NMOB/IMAN Ha paclIMpPeHMe NoANENKALLMX PACKPbI-
TUIo 06cToATENbCTB («OpaHKeBbI NepeyeHby) B
Pykosogawmnx npmHymnax MAK oTHOCUTENbHO
KOHGNIMKTa MHTEPECOB B MEXAYHAPOAHOM apbu-
Tpaxe.

PykoBopsALLue npUHLMNBI

MexpayHapopaHoii accouuaLm 1pucToB
(MAI0) oTHOCMTENbHO KOH(NMKTA MHTEPECoB
B MeXXAyHapoaHOM apbutpaxe

Pykosogawme npuHumnol MAKO OTHOCUTENBHO
KOHQIMKTA MHTEPECOB B MeXAYHapOoAHOM apbu-
Tpaske (IBA Guidelines on Conflicts of Interests in
International Arbitration)’ BbicTynatoT Hanbonee
NoNyNAPHbIM UCTOYHUKOM «MAFKOTO NpaBa» cpeam
CBOZOB NPABUA MEXAYHAaPOAHOTO MNPOUCXOXKAe-
HWUA, pernameHTUpPYHOLLMX BONpOoCkl becnpuctpact-
HOCTM U HE33aBUCUMOCTUN apbuTPoB. [laHHble PyKo-
BOAALLME NPUHUMMDBI ABNAIOTCA AOKYMEHTOM, Ha
KOTOPbIN KaK B apbUTParKHbIX, TaK U B CyAeOHbIX
pa3bupaTtenbcTBax B passiMYHbIX NPaBONOPsAAKaAX
HepezKo onMpatoTca NPU PacCMOTPEHUM BOMPO-
COB, CBA3AHHbIX C NPUHATUEM PYHKLNIN apbUTPOB,

MX Ha3HaYeHMAMU N OTBOAAMU. PyKoBoaAaLme
npuHumMnbl MAKO oTHOCUTENBHO KOHMAMKTA UHTE-
pecoB B MeXAyHapoaHOM apbuTparke (fanee Tak-
e — Pykosogawwme npuHumnbl MAK o KoHbAuKTe
WHTEPECOB) TaK UM MHAYe TaKXKe CAYKUAN U CNy-
KaT UCTOYHUKOM BAOXHOBEHMA NPU pa3paboTke u
06HOB/IEHNW COOTBETCTBYHOLLMX MONOXKEHUIN apbu-
TPaXKHbIX PEITAMEHTOB U COBCTBEHHbIX NPaBU/ O
KOHOAMKTE MHTEPECOB MHOFMMU apbUTpaXKHbIMM
MHCTUTYTaMM B pasHbIX cTpaHax®.

Cpeau nokymeHToB camoit MAIO, asnstowlelics
BECbMa aBTOPUTETHOM MEXAYHapOAHON OpraHu-
3aumen IpPUCTOB, paccmaTpmBaemMble PykoBoaa-
WMe NnpuHUMnbl (Npegblaylwasn pegakums KotTo-
pbix 6bln1a NpuHATa B 2014 1., a 6onee paHHAA — B
2004 r.)° BbicTynatoT Hanbonee BocTpeboBaHHbIM
OOKymeHTOM B chepe apbutpaxka Hapaay c Mpa-
BMJIaMM MO NOJIYYEHUIO AOKA3aTEIbCTB B MEXKAY-
HapoaHoMm apbuTpae (/IBA Rules on the Taking
of Evidence in International Arbitration), o6HOB-
NleHHaA pefakuma KoTopbix 6blna onybanMKoBaHa
8 2020 r.1° B 2013 r. MAIO 6biau NnpuHATLI PyKoBO-
AALLMe NPUHLMMbI OTHOCUTE/IbHO NpeacTaBUTeb-
CTBa CTOPOH B MeXKAyHapoaHOM apbuTparke (/BA
Guidelines on Party Representation in International
Arbitration)!!, KoTopble 1OrMYECKN N NOHATUINHO
CBA3aHbI KaK ¢ PykoBogAawmmm npuHumnamm MAKO
0 KOHONMKTE MHTEepecoB, Tak 1 ¢ MpaBuaamu no
NONYYEHUIO A0KA3ATENbCTB B MEXAYHAPOAHOM
apbuTpake 1 B COBOKYMHOCTU C HUMKU GOPMUPYIOT
perynaTMBHbIA KOMMJeKc, obecneymBaroLwmii pe-
rNameHTaLUIo BONPOCOB, CBA3AHHbIX C y4acTUEeM B

7 URL: www.ibanet.org/document?id=Guidelines-on-Conflicts-of-Interest-in-International-Arbitration-2024

(aaTa obpaleHma: 11.02.2024).

CnepnyeTt oTMETUTb, 4TO B Poccuum nyHKTOM 8 4. 4 cT. 45 PegepanbHoro 3akoHa ot 29.12.2015 Ne 382-d3 «06

apbuTpaxke (TpeTelickom pasbupatensctee) B Poccuiickon Penepaummn» (B 3TOM YacTM yKasaHHbIM dege-
pafbHbIA 3aKOH MPUMEHSAETCA U K MEXAyHapoAHOMY KOMMEPYECKOMY apbuTpaxky) npesycmMoTpeHo, yTo
pernameHT NOCTOAHHO AeMNCTBYIOLLEro apbUTParKHOIO YUPEXKAEHUA AONKEH COAEPKaTb NOMOXKEHUsA, nNpes-
ycMaTpuBatoLme «NpMMeHMMble NpaBuaa 0 6ecnpucTpacTHOCTU U HE3ABUCMMOCTM apbUTPOB, YCTaHaBAK-
BalOLLMe TaKKe TpeboBaHMA K obecneyeHnto 6ecnpucTpacTHOCTU U HE3aBUCMMOCTM apbuTpPOoB (B TOM Yuncie
nyTem OTCbIZIKMU)». POccUiiCKne apbuTpaskHble yYpeaeHUs B OCHOBHOM MMEIOT COBCTBEHHbIE NpPaBua, Ha
coepaHue KOTopbIX OKasanu BanAaHme Pykosogawme npuHuunbl MAKO. MNepBbiMK U3 HUX cTaau Mpasuna
0 becnpucTpacTHOCTU U He3aBUCUMMOCTM apbutpos TN PP 2010 r., KoTopble HacToALWEE BpeMA AENCTBYIOT B
peaakummn 2021 r. 06 3Tnx Npasuaax cM.: 3bikuH M. C. BecnpuctTpacTHOCTb M HE3aBUCMMOCTb apbUTPOB: HOBOE
perynnposaHue // Kommepueckunii apbutpax. 2021. Ne 2 (7). C. 151-165.

MepBble dTMyeckme npasuna MAKD ans mexayHapogHoro apbutpaxka (IBA Rules of Ethics for International

Arbitrators) 6bian npuHatel B8 1987 r. (URL: https://www.trans-lex.org/701100/_/iba-rules-of-ethics-for-
international-arbitrators-1987/ (nata obpatueHuns: 11.02.2024)).

10

06 sTom foKymeHTe nogpobHee cm.: CaspaHckuli M. 0., Mukwuc /]. B. 0630p 06HOB/EeHHbIX Mpasua Mex-

[yHapOAHOM accoLmaLmm FOPUCTOB MO MOYYEHMIO OKA3aTENbCTB B MEXKAYHAPOAHOM apbuTpase (pesakums
2020r.) // TpeTelicknii cya,. 2022. Ne 2/3 (130/131). C. 106-117.

11

06 aTOoM AOKYyMeHTe noapobHee cm.: Xsaseli B. PykoBoasaLime npuHumnbl IBA 0oTHOCUTE/IbHO NpeacTaBUTesb-

CTBa CTOPOH B MeXAyHapoAHOM apbutpaske: cornawatbea uam Het // Arbitration.ru. 2020. Ne 8 (22). C. 72-82.
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apbuTparkHOM pa3bupatenbcTBe apbUTPOB, Npea-
CTaBUTENEN, CBUAETENEN U SKCNEepPTOoB.

B pepakuymmn 2024 r. PykoBoaAawmMX NPUHLK-
nos MAK o KOHNNKTe MHTepecoB COXpPaHeHa
CTPYKTYpa, COCTOALLAA U3 ABYX YacTelt: B . | usna-
ratoTCA OCHOBHblE MPUHLMNBI, Kacatowmeca bec-
NPUCTPACTHOCTU, HE3ABUCMMOCTU U PACKPbITUA
nHdopmaumm, a B 4. Il nepeyncneHbl pas3nmyHble
CMTyaLMMn, HacTo BCTPEYAIOLLMECH B MEXAYHAPOA-
HOM apbuTpaxe, CrpyNNMPOBAHHbIE B MEPEYHH,
«OKpalleHHble» B LBeTa cBeTodopa: «KpacHblii»
nepeyeHsb (M3 AByx YacTtel), «OpaHKeBbIN» N «3e-
NleHbIN» nepeyHn. Takon Noaxon, UCNOAb30BaH-
HbI Npu pa3paboTKke PyKoBOAALLMX NPUHLLUNOB
M3Ha4anbHO, AlO0Ka3an cBOto 3GEKTUBHOCTL NPU
UX NPAKTUYECKOM NpUMeHeHnn'2,

Ha xapakTep v cTeneHb coctoaslenca B 2024 .
mozepHusaumm Pykosogawmx npuHumnos MAIO o
KOH)IMKTE MHTEPeCoB NOBAWAN ONPOC, NPOBEAEH-
Hbii B 2022 T. cpeam cneumanmncToB No apbuTpay
W ero nonb3oBaTtesieil. PesynbTaTbl NocaegHero
NoATBEPANIN COXPAHAIOLLYIOCA aKTyanbHOCTb Py-
KOBOAALLMX NPUHLIMMNOB M NOKa3a/in HEHYXKHOCTb
pajunKanbHOro nepecmoTpa sepcun 2014 r.23 Oa-
HAKO HOBbIE C/ly4an U3 apbuUTparkHOM K cyaebHol
NPaKTUKKN, a TAaKKe COBPEMEHHbIE TEHAEHLMN, B
TOM YKnC/sie CBA3AHHbIE C Pa3BUTMEM 3/1EKTPOH-
HbIX KOMMYHMKaLMi, noTpeboBanu o6HOBAEHUA
HEKOTOPbIX MONOXKEHUN U BHECEHUA OTAENbHbIX
[OOMOJIHEHUA.

Bo BeegeHunn K PyKoBoaAWMM NpUHLMMIAM
MAIHO o KOH}NNKTe NHTepecoB B pegakummn 2024 .
noAYepKMBaEeTCA HAMepeHWe NpefocTaBuTb bonee
YeTKMe N COBPEMEHHbIE pekomeHaaumm no bec-
NPUCTPACTHOCTM U HE3ABUCMMOCTH, HeobXoANMble
ONA LoBepua K apbutpaxkHomMy pasbupaTenbcray.

Monpaskn 2024 r. K PykoBoZALLMM NPUHLUNAM
npee BCero yCTaHaBAMBAOT NPUOPUTET 0OLLUX
CTaHAAPTOB, U3/IOXKEHHBIX B 4. |, Ha4 NnepeyncneH-
HbIMW B «LBETHbIX» NnepeyHsax u. |l cutyaumamm,
HOCALLMMM UANIOCTPATUBHDIM XapaKTep. Takum 06-
pa3om, Npu OTCYTCTBUM B TOM UJN UHOM NepeyHe
KOHKPETHOM CUTyaL MK, KOTopasa MCXoaA U3 0L mx

12

cTaHgapToBj BneyeT BO3HUKHOBEHWE COMHEHWI
OTHOCUTE/NIbHO HE33aBMCUMOCTU U BecnpucTpacT-
HOCTM apbuTpa, COOTBETCTBYHOLLAA MHPOPMaLLMA
NOANEXNUT PACKPbITMIO. TeM CamMblM, KaK NpeacTas-
nsaetca, pa3paboTyMKM aKLLEHTMPOBAAN BHUMAHMeE
Ha NpuopuTeTe cyllecTBa OTHOWEHUM Hagd ¢pop-
MaJIbHbIMW KpUTEPUAMM, KOTOpble Npu ByKBasb-
HOM TO/IKOBaHUW B psiie Cy4YaeB CO34at0T JIOXK-
Hoe BneyaTieHne 06 OTCYTCTBUM HEOOXOAMMOCTU
PaCKPbITUSA «HEOMMUCAHHBIX» C/y4aeB, SKBUBAIEHT-
HbIX IM6O, BO3MOXKHO, Hosiee 3HaUMMBbIX, YEM Te,
KOTOpble NpuBeAEeHbl B COOTBETCTBYOLLEM MNe-
peyHe, yaule Bcero B «OpaHxeBom». bonee Toro,
Ha/nume ABYX 1 bonee 0bCTOATENLCTB, Karkaoe U3
KOTOpbIX camo no cebe popmanbHO He TpebyeT
packpbITUA («HepoTarmeaeT» Ao «OpaHKeBoOro»
nepeyHs NM6O HaxoAMTCA 3a Npeaesiamu Tpex-
NIeTHEro CPoKa), MOXKET C y4eToM 06CToATEeNbCTB
[ena B COBOKYMHOCTM M B3aMMOCBA3W BbI3BATb Y
pa3yMHOro AnLa NoHMMaHue o HeobxoaMMOoCTH
PACKpPbITMA, @ BO3SMOXKHO, U HEXKeaTeNbHOCTH
y4yacTuA CoOOTBeTCTBYloLWEro apbuTpa B pasbupa-
TenbcTe, Tem 60s1ee Npu HaMYMM CBOEBPEMEHHO
33AB/IEHHbIX OA4HOM M3 CTOPOH BO3PAXKEHWUNA.
MpuBeaeHHaa HOoBeNIa NOKA3biBaeT NPOLON-
KeHWe ABUMKEHUA B TOM HanpaB/ieHUU, KOTopoe
6b110 3a4aHO peaaKkumelt PykoBoaALWMX NPUHLK-
nos 2014 r., yCTaHOBMBLUEN, YTO AAKe B C/ly4ae,
€C/IN Ta UM MHaA CUTYyaLMs He NpeaycMoTpeHa
«OpaHKeBbIM» MEepPeYHEM UM BbIXOAMT 3a Npeae-
Nbl YCTAHOB/IEHHOTO UM BPEMEHHOTO MPOMENKYTKA,
apbuTp BCe paBHO 0653aH PACKPbITb COOTBETCTBY-
IoLLYI0 MHPOPMaLMIO, ecan 3To noTpebyeTcals,
Pykosogawme npuHumnnbl MAKD o KOHOAUKTE
WMHTepecos B peaakumm 2014 r. ICNONb3YIOT NpuU-
Mep NOBTOPHbIX HA3HAYEHWI TOFO UAN MHOTO 1ML
OHOW M TOW »Ke CTOPOHOM B KayecTBe apbutpa
WU NPeacTaBUTeNs 3a Npeaenamm TpexneTHero
nepuoga, npeaycMoTpeHHoro B «OpaHKeBom»
nepeyHe, U yCTaHaB/AMBAOT, YTO HEOBXOAMMO
PaccMOTPETb BONPOC O PACKPbITUM MHbOPMALMMK,
yTobbI N3b6EXKaThb «MHUMOTO AncbanaHca» B Tpe-
TENCKOM cyae. OTO U3MEHSAET NpexHuin, bonee

CpaBHeHMe pegakumn 2014 n 2024 rr. Pykosogawmx npuHunnos MAK OTHOCUTENbHO KOHGAMKTA WH-

TepecoB B MeXAyHAapOAHOM apbuTpaxke pasmelleHo Ha uHTepHeT-caiite IBA: URL: www.ibanet.org/

document?id=Guidelines-on-Conflicts-of-Interest-in-International-Arbitration-comparison-2014-2024

obpauweHus: 11.01.2024).

(naTa

13 Sippel H. New IBA Guidelines on Conflicts of Interest in International Arbitration — what does this mean for
Malaysia? // URL: https://www.skrine.com/insights/alerts/march-2024/new-iba-guidelines-on-conflicts-of-

interest-in-int (gata obpawerus: 11.01.2024).

140 PykoBOAALLMX NPUHLMMNAX O KOHPAUKTE MHTEPECOB B peaakumm 2014 r. cm.: CaspaHckuli M. F0. Hezasucu-
MOCTb ¥ BeCnpUCTPacTHOCTb apbUTPOB: HOBblE MeXKAyHapoaHble cTaHAapTbl // BeCTHMK mexayHapoaHoro
Kommepueckoro apbutparka. 2016. Ne 2 (13). C. 109-119.
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ABTOPUTETHbIN KOMMEHTAPWIA
EX OFFICIO

«dopmanbHbIM» NOAX04, COrMAacHO KOTopomy
COOTBETCTBYIOLLME CUTYaALIMW, BOSHMKLLUKE 3a MNpe-
[enamMu CPOKOB, YKazaHHbIX B «OpaHKeBoM» ne-
peyHe, paccMaTpMBaINCh Kak nognagatoLme nog,
«3efieHbli» nepeyeHb, He NPeayCcMaTpPMBatoLLMA
0653aTeNbHOCTN UX PACKPbLITUA.

B 3TOW CBA3M NpeXKHIo peaakunio Pykosoas-
LLMX NPUHLMMNOB KPUTUKOBAIM 3@ TO, YTO B HEM
He Be3ae cobntogeH banaHc mexay Temun Tpebo-
BaHMAMM K PacKpbITUO MHGOPMaLUKM, KOTOpble
NpeacTaBAATCA 3HAYMMbIMU M 0BOCHOBAHHbIMMU,
1 TpeboBaHUAMM, HE 3aCNYKMBAOLWMUMM TOFO BHU-
MaHusA, KOTopoe UM yaenseTca. B yacTHocTH, He-
KOTOpble CNeLnanncTbl CYUTaAN HeAOCTaTOUYHbIM
TPEXNETHUN AIMMUT ANA NpefocTaBaeHma apbu-
Tpamu onpeaeneHHol nHbopmaunm®>,

HoBas pefakuma cTPeMUTCA MUHUMU3IUPO-
BaTb HeA06POCOBECTHbIE NPAKTUKKU, UcxoasaLme
OT NtobbIX YH4aCTHUKOB apbuTpaka. ITOT noaxon,
B YaCTHOCTW, NPOABAAETCA B 06A3aHHOCTAX CTOPOH
No KoOMMeKcHoW nposepke. O6Lwmii ctaHaapT 4(a)
BBOAMT NPE3YMIMLMIO TOTO, YTO CTOPOHbI LOKHbI
PacKpbITb Nt0OYI0 COOTBETCTBYOLLYHO MHPOpPMa-
LM NoCpeacTBOM Pa3yMHOro pacc/iefoBaHus,
npoBeAeHHOro B CaMOM Havasie Uan B Xoae pas-
6upaTenbcTBa. HesanaBneHme BO3paxKeHU Ha oc-
HOBaHMM TaKoW MHPopMaLmn B TeyeHne 30 aHen
MOXKET MPMBECTM K OTKa3y OT NpaBa BblABUIaTb
nx nosgHee. ITO NONOKEHNE HAXOAUTCA B pyc/ie
obuero npasuia o6 O0TKase OT NpaBa Ha BO3paxKe-
HWA, B YaCTHOCTM, 3aKpenneHHoro B cT. 4 Tunosoro
3akoHa FOHCUTPA/1 0 mexayHapogHOM TOProBom
apbuTpaxke U B TOM UM MHOM BUAE CoAepKaLLe-
rocA NpaKkTUYECKM BO BCeX 3aKOHax 06 apbuTtparke
N apOUTPANKHbIX PernameHTax.

BAnAHWE yKa3aHHOro Noaxo4a O4eBUAHO U B
Obwem ctaHaapTe 7(c) U HOBbIX MNOACHEHUAX K
HeMy, YKa3bIBaloLWMX Ha TO, YTO JIMYHOCTM Npea-
CTaBUTeNel CTOPOH, y4aCTBYOLWMX B apbutpaxk-
HOM pa3bupaTenbCTBe, BKAOYAA BCEX Y/IEHOB
KOMaHAbl aZiBOKATOB, AO/XKHbI ObITb PACKPbITHI
CTOPOHAMM C caMoro Hayana pasbupaTenbcrea.

HoBbit O6wuii ctaHgapT 3(e) npegnucbiBaeT
He NPUHUMaTb QYHKLMU apbuUTpa UAn npeKkpa-
LLaTb UX UCMOJIHEHWE NOC/Ie Ha3HaYeHMUA, ecu
pacKkpbITUO HeobxoaMmon MHPopmaLmmn B STOM
aene nnuy NpensaTcTBYHOT 06A3aTeNbCTBa CoxXpa-
HeHMA KOHOUAEHLMANBbHOCTUN, BO3HUKLLME paHee

N3 MHOro apbuTparkHoro aena nmMb6o ob6s3aHHOCTH
CcoxpaHeHunsa NpodeccMoHaibHOM TalHbl.

B cuny HoBoro Ob6uero ctaHaapTa 3(g) Hepac-
KpbiTne apbutpom onpeneneHHbix ¢GakToB 1 06-
CTOATENbCTB, KOTOPbIE MOTYT, MO MHEHWUIO CTOPO-
Hbl, BbI3BaTb COMHEHWSA B €ro 6ecnpucTpacTHoCcTm
WU HE3AaBMCUMMOCTU, Heobsi3aTe/IbHO O3HAYaerT,
YTO CyLLECTBYET KOHOAUKT MHTEPECOB UM YTO 33
3TUM [0/13KHa NOCNeA0BaTb «AUCKBaAMbUKALMUAY.

Ha ycuneHune cTporoctv U TpaHCNapeHTHOCTH
B BbllLENpPUBEAEHHbIX 0OHOBMIEHHbIX 06LMX CTaH-
AapTax, a Takxe B «OpaHXeBoM» nepeyHe, Heco-
MHEHHO, NoBANANO «rpomKoe» aeno Halliburton
Company v. Chubb Bermuda Insurance Ltd, B KoTo-
pom BepxoBHbIN cys BenkobputaHumM yKasan Ha
HeobXoAMMOCTb PaCKpPbITMA apbUTPOM CBOETO yya-
CTUA B APYrnX apbuTpaxkHbIx pasbupartenbcreax c
0/}HO 0bLLelt CTOPOHOIN U 6an3KkumK dabynamn'®.

O6wuii ctaHgapT 6(a) 6611 06HOBAEH B OTHO-
LWeHUN onpeaesieHnA TepMUHA «lopuanYecKasn
dunpma», 4Tobbl yYecTb pa3nYHbIe opraHM3aLm-
OHHO-NpaBoBble GpopMbl NOAOOHbIX 06bEeANHEHNI
B PA3HbIX CTPAHAX U UX 3BOOLMIO.

B KauecTBe 06Lero npaBuna «opUANYECcKom
dupmoit» ana aTux uenen bblia NnpusHaHa ntoban
opraHu3aLmsa, COTpyAHUKOM KOTOPOI ABAAETCA ap-
OUTP MM C KOTOPOMN apbUTP odMLMaNbHO CBA3AH,
B TOM YMCNe KaK COTPYAHUK Nt06Oro HasHayeHus,
B YaCTHOCTM aABOKaT. Kak oTMeueHo, afBoKaTCKme
obbeanHeHMa He cnesyeT NPUPaBHUBATDL K HOPU-
Anyeckum dupmam, ogHaAKO PacKpbITUE MOXKET
6bITb ONPaABAAHO C YYETOM XapaKTepa OTHOLLEHWN
MeXKay aZiBOKaTaMu UM alBOKaTOM U CTOPOHOIA.

Bbin Tak»ke 06HOBNAEH O6WKiA cTaHaapT 6(b),
KacatoLMinca 1L, MMeoLMX KOHTPOb Hag, CTOpO-
HOW apbuTpakHoOro pasbupatenbCcTBa UAU NPSMON
9KOHOMMWYECKUI MHTEPEC OTHOCUTE/IbHO €ro uc-
X043, MPUYEM peyb MAET Npexae Bcero o GpuHaH-
CUPYIOLWMX apbUTPaXK TPETbUX IMLLAX, NPUPABHU-
BAEMbIX B COOTBETCTBYHOLLUMX CYYasiX K CTOPOHaM.
Mpu 3TOM yrKe B pedakumnm PykoBoaALLMX NPUH-
umnos 2014 r. npegyCcMaTpurBanoCh, YTO CTOPOHDI,
MMetoLme LOroBOPEHHOCTU O GUHAHCMPOBAHMUM C
TPETbUMU NNLAMMK, O0/KHbI PACKPbIBATb MHPOP-
MaLMIO O CYLLLECTBOBAHWNN TaKUX IOFOBOPEHHOCTEM
apbuTpam n Apyrum CTOPoHam.

Bce kntoueBble NonNpasBKK K Y. Il oTHOCATCA K
«OpaHXeBOMY» NepeyHto, B KOTOPbI BKAKOYEHbI

> Carter J. H., Pierce J. V. H. IBA Guidelines on Conflicts of Interest in International Arbitration // New York
Law Journal. 2014. Nov. 17. URL: https://web.archive.org/web/20151018051808/https://www.wilmerhale.
com/uploadedFiles/Shared_Content/Editorial/Publications/Documents/2014-iba-guidelines-on-conflicts-of-
interest-in-international-arbitration.pdf (aata o6pauweHus: 11.01.2024).

16 URL: https://www.supremecourt.uk/cases/uksc-2018-0100.html (nata o6paweHus: 11.03.2024).
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HUXKenpuBeaeHHble HOBblE UM OBHOB/IEHHbIE
CUTyaLMu, NpeanonaratoLLme packpbiTne Hbop-
Mauuu.

«OpaHKeBbl» NepeyeHb TeNepb OXBaTbiBaeT
cnepytowme cay4vam, Kacarowmecs BbICTynaeHus
apbuTpa sKcnepTom U COTPYAHMYECTBA C IKCMep-
TOM B MIHOM Jene:

— apbuTp «B HACTOsLLEE BPEMS BbICTYNAET UAU
B TEYEHME NOoCAeAHUX TPEX /IeT AeMCTBOBAN B Ka-
yecTBe 3KcnepTa O4HOM U3 CTOPOH uan adpdunmpo-
BAHHOrO NML,A OAHOW U3 CTOPOH MO He CBA3aHHOMY
C AaHHbIM genom sonpocy» (n. 3.1.6);

— apbuTp «B TEYEHUE NOCNeLHUX TPpeX NeT
Ha3Hayascs aKcnepTom bosiee Tpex pas O4HUM
N TeM e NpeacTaBUTeNEeM U OLHOMN U TOW e
topugmyeckon pupmoii» (n. 3.2.9).

Mpw 3TOM TOT CAy4Yail, KOrga ML, «BbICTyNas
B KayecTBe apbuTpa no Apyromy aeny, 3acnyLin-
BA/10 MOKa3aHWA 3KCNepTa, YYaCTBYIOLLErO B TEKY-
wem pa3bupaTtenbCcTBe», OTHOCUTCA K «3e/1eHOMY»
nepeyHto (n. 4.5.1).

«OpaH:KeBbIi» NepeyeHb Ternepb TakKe comep-
UT ClyYald, Korga «apbuTtp AaeT ykasaHue aKc-
nepTy, BbICTYNatoWwemy B apbuUTpakHOM pasbupa-
TeNbCTBE MO APYromy Aeny, rae apoutp BbicTynaet
B KayecTse npeacTtasutena» (n. 3.3.6).

«OpaHKeBbl» NepeyeHb AONONHEH Caeanyto-
WMMW CYYaAMM PACKPbITUA CBA3EN MeXAY coap-
6utpamm:

— «apbuTp 1 NpeacTaBUTEIb OAHON U3 CTOPOH
B HACTOALLEe BPeMS BbICTYNatoT BMECTE B KayecTBe
apbuTpoB B Apyrom apbutpakHom pasbupartesnb-
ctee» (n. 3.2.12);

— «apbuTp 1 ero coapbuTp B 3TOM Aene B
HacTosLlee BpeMs BbICTYyNalOT BMECTE B KayecTse
coapbuTpoB B Apyrom apbutpaxke» (n. 3.2.13).

PacwwupeHa n Hanbonee yyBcTBUTENbHAA IPY-
na «OpaHXeBoro» nepeyHs, KacaroL,asncsa cBA3el
apbuTpa n npeacTasuTens.

B Hee BKAIOYEH C/lyyal, KOraa «3a nocneaHue
TpW roga apbuTp HazHavasncsa 41a OKasaHUA MOMO-
LM B MHCLUEHMPOBAHHbIX CyaebHbIx pa3bupartesnb-
CTBAxX UM NOATOTOBKE K CylwaHMAM bonee Tpex
pa3 OAHUM U TEM Ke NpeacTaBUTENEM UAN OLHOM
N TOW e topuandeckon pupmoii» (n. 3.2.10).

Kak Bngum, PyKoBogAaAWwMMU MPUHLUAAMN
MAHO BnepBble npeaycmaTpuBaeTcs c/y4al yya-
CTMA apbuTpa B MHCLLEHNPOBAHHbIX CyAeOHbIX pas-
bupaTtenbcTBax.

Kpome Toro, BkatoveHa B «OpaH»KeBbli» nepe-
YyeHb Nomoulb apbuTpa B «npoBeaeHUn pasbupa-
TENbCTB WM B NOATOTOBKE K CAYLWAHUAM B ABYX U
b6onee cnyyasx ogHOM U3 CTOPOH UK apdunmpo-
BaHHbIM /IMLLOM OAHOWN U3 CTOPOH MO HecBA3aH-
Homy aeny» (n. 3.1.4).

Pepakuua 2024 r. K cMTyauunm, Korga apbutp
ny6aMYHO OTCTanBa CBOKO MO3ULMIO NO AeNY B
CTaTbe UK BbICTYNIeHUN, A06aBWIa BapUaHTbI C
€ro BbICTYyN/JEHNEM Yepes COoLMaIbHbIE CETU UK
npodeccnoHanbHble cet B MHTepHeTe (n. 3.4.2).

CnepnyeTt KOHCTAaTUPOBATb, YTO NOBCEMECTHOE
pacnpocTpaHeHMe coLManbHbIX CETEN M NPOCTOTA
nyb6AnKaumm B HAUX N1t060ro KOHTEHTa, B TOM Yncse
MHEeHMA apbuTpa No TOMY UAN MHOMY BOMPOCY,
04YeBMAHO AAIOT HOBblEe MOBOAbI K 3aBNEHUIO
0TBOAOB apbUTPam M NOBbLIWAOT PUCK «Topne-
AMPOBaHUA» B CyAax apbuUTpakHbIX pelleHnii co
CCbIJIKOW Ha NpeaB3ATOCTb apbuTpa. TBUTbI, a BO3-
MOXHO, AarKe NalKn AN PEnoCTbl, Npeanonarato-
WMe noaaep KKy onpeseneHHbIX B3rA408, MOTyT
CNpPOBOLMPOBATb MNOMbITKM OTBOAOB U «TOpneau-
POBaHUA» apbUTPaXKHbIX pelleHnint’,

OTmeTum, 4to 2023 r. NPUHEC HECKONIBbKO
MHTEPECHbIX CyAeOHbIX peLleHni, Kacatowmxca
KOH®NMKTA MHTEPeCcoB 13-3a NyH6ANYHbIX 3anaBe-
HWIt apbuTtpa. Tak, B 2023 r. ANeNNALMOHHbIN CcyA,
Mapuika OTMEHW apOUTPAXKHOE peLleHmne, BbiHE-
ceHHoe B 2020 r. no aeny Douala International
Terminal (DIT) v. Port Autonome de Douala, n3-3a
HepacKpbITON TECHOW CBA3U Mexay npeacenaTe-
Nem TpeTeickoro cyaa Tomacom Kneem v afBoKa-
TOM MCTUQ, NO34HEee CKOHYaBLLIMMCA IMMAHY31EM
Faiapom. O 61M30CTU UX OTHOLLIEHUIA CBUAETENb-
CTBYEeT BECbMAa KOMMN/JMMEHTAPHbIN HEKposaor
Knes, nocesweHHbIN MaiAapy, B KOTOPOM aBTOpP
cpeam NpoYero OTMETUJI, YTO Y HEro C/IOXKMAACh
«TECHas INYHAA» MHOTONETHAA ApYyKba ¢ nocnesn-
HMUM W YTO OH BCEraa KOHCynbTMpoBasca ¢ Mans-
POM, «NpeXKae YEM NPUHMMATb Kakoe-11Mbo Bax-
Hoe pelieHne»'d,

KommeHTapuit K aTomy peleHunio npuseseH B nybavkaumm: bomiok FO. HepacKpbiTble HasHaYeHUs Kak BO3-
MOMHOCTb NPeaB3ATOCTU. BepXoBHbIN cya BennkobputaHnm pasbacHMA OCHOBaHMA AJ/1A OTCTPaHeHUA apbu-
Tpa // AaBoKatckas raseta. 11.01.2021. URL: https://www.advgazeta.ru/mneniya/neraskrytye-naznacheniya-
kak-vozmozhnost-predvzyatosti/ (aata o6pawermsa: 11.01.2024).

17

06 aTOoM CcMm.: CeemywKuH C. O630p PbIHKa TEXHONOTMYEeCKNX peLIJeHMI7I Nno aBTOMaTn3auUun BbiABIEHUA KOH-

dnnkTa nHtepecos // Arbitration.ru. 2020. Ne 8 (22). C. 109-110.

18 URL: https://www.italaw.com/sites/default/files/case-documents/italaw170882.pdf

11.02.2024).
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ABTOPUTETHbIN KOMMEHTAPWIA
EX OFFICIO

BKkAtoyeHO B «OpaHKeBbIN» NepeyeHb U YNeH-
CTBO apbuTpa B pyKoBoAALEM/Ha3HaYaoWem
opraHe apbUTPaArKHOro yypexaeHua, adMUHK-
CTPUPYIOLLEro Aeno, ecim OH B 3TOM KavecTse
y4acTBOBa/l B NPUHATUM PeLLEHUI B OTHOLIEHUM
OaHHOro apbutpaxa (n. 3.4.3).

OueHnBan B LENOM HOBYIO pegakuunio Pyko-
BoaAWMX NnpuHUMnos MAK OTHOCUTENbHO KOH-
GNVKTa MHTEPECOB B MEXAYHAapPOAHOM apbuTpa-
e, cnefyeT CoOrlacuTbCA C NPUBEAEHHbIM B Hel
BbIBOAOM O TOM, YTO 3TOT AOKYMEHT «BOM/IOLAET
noHMmaHue ApbutpaxkHbim Komutetom MAHO nyu-
LIen COBPEMEHHOM MeXKAYHAPOAHOM NPaKTUKMU,
NPOYHO YKOPEHEHHOW B MPUHLMNAX, BblPAXKeH-
Hbix B OBLMX CTaHAAPTaX, KOTOPbIE, KAaK U CMIUCKM
NPUIOXKEHUI, OCHOBaHbl Ha 3aKOHax, NPaKTuKe,
npeueneHTHOM Npase U ApYrux peleHnax B pas-
JINYHbBIX FOPUCAUKLUMAX, @ TAKXKe HA CYXKAEHUAX U
OMnbITe OCHOBHbIX YY4AaCTHUKOB MeXAYHapoaHOro
apbuTpaxka».

3aknyeHue

BblwepaccmoTpeHHble HOBENJIbI, 3aKpern/ieHHble
Kak B KogeKce noseaeHusa apbuTpos npu paspelue-
HUM MeXKAYHAPOLAHbIX MHBECTULLMOHHbIX CMOPOB
KOHCUTPAJI, Tak 1 B HOBOW pedakuunu Pykosoasn-
WMX NpUHLMNoB MexayHapoaHOM accoLmaLLnm
tOPUCTOB OTHOCUTENIbHO KOHIMKTA MHTEPECOB B
MeXAYHapo4HOM apbuTparke, AatoT BMOJIHE aje-
KBATHbIM OTBET BbI30OBAaM BPEMEHMU, YUNTbIBAIOT
COBpPEeMeHHble peannu, HOBYI apbUTparkHyH 1
CynebHyo NPaKTUKY B Pa3HbIX CTPAHAXx, a Takke
pa3suTHe UMPPOBbLIX TEXHONOTUINA.

MpenycmoTpeHHble YKa3aHHbIMU AOKYMEHTa-
MW HOBble TPebOBaHUSA, NPeXAe BCEro HanpaBaeH-
Hble Ha obecneyeHne 6onblUel HE3aBUCMMOCTU
n 6ecnpucTpacTHOCTN apbUTPOB, NOBbLICAT HEN-
TPanbHOCTb U 3PPEKTUBHOCTb MEKAYHAPOLHOTO
apbuTpaka, a TaKKe fLoBepUE K HEMY CO CTOPOHbI
rocyaapcts U 6usHeca.
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